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Long  Island  R.  Co. 

{Court  of  Appeals  of  New  York,  Feb,  27  ^  /poo,) 

Appeal — Review. — On  appeal  from  a  judgment  of  the  appellate 
division,  affirming  a  judgment  of  the  trial  court,  the  sufficiency  of  the 
cridcnce  cannot  be  reviewed. 

Accidents  at  Crossings — Sudden  Emergency—Liability  of  Railroad 
for  Employee's  Error  of  Judgment.* — Where  a  railroad  employee  is 
confronted  with  a  sudden  emergency,  such  as  the  necessity  of 
stopping  the  train  to  prevent  a  collision  with  a  train  at  a  crossing, 
the  mere  failure  on  his  part  to  exercise  the  best  judgment  the  case 
renders  possible  does  not  establish  his  lack  of  care  and  skill  so  as  to 
make  the  railroad  liable. 

Same — Failure  to  Stop  Not  Negligence  Per  Se.f — A  person 
approaching  a  railroad  crossing,  on  foot  or  in  a  vehicle,  is  not 
required,  as  matter  of  law,  to  stop  before  attempting  to  cross  the 
track,  but  his  omission  to  do  so  is  a  fact  for  the  consideration  of  the 
jory. 

Same — Signboards — Actionable  Negligence. t — The  omission  of  a 
nilroad  company  to  comply  with  the  statute  of  New  York  requiring 

•SeeBittnerv.  Crosstown  St.  Ry.  Co.  (N.  Y.),  9  Am.  &  Eng.  R. 
Cas.,  N.  S.,  152,  and  nole,  157.  See  generally  12  Am.  &  Eng.  R.  Cas., 
K.  S.,  335  ei  seq,^  notes, 

tRitsman  v,  Philadelphia  &  R.  R.  Co.  (Pa.),  12  Am.  &  Eng.  R. 
Cas.,  N.  S.,  444,  and  extensive  note,  444  et  seq, 

|See  note  at  end  of  case. 
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sigtiboards  of  a  certain  description  to  be  maintained  at  crossings 
may  constitute  actionable  negligence. 

Same—Care  Required  of  Traveler.* — A  person  approaching  a 
railroad  crossing  is  not  bound  to  exercise  the  highest  degree  of  care, 
but  only  such  care  as  a  prudent  man  would  ordinarily  exercise  under 
the  circumstances. 

Whether  Negligence  of  Driver  Imputable  to  Traveler.f — Plaintiff, 
when  injured,  was  riding  in  a  vehicle  furnished  by  a  liveryman, 
under  a  contract  to  transport  plaintiff  and  his  associates;  and 
neither  plaintiff  nor  his  associates  hired,  selected,  nor  had  any  control 
over  the  driver,  except  that  of  directing  where  a  stoppage  should  be 
made  for  lunch,  //e/d,  that  the  negligence  of  the  driver  was  not 
imputable  to  plaintiff,  as  their  relations  was  not  that  of  master  and 
servant. 

Appeal  by  defendant  from  Second  department  appellate 
division  supreme  court.     Reversed. 

Benjamin  F.  Tracy  and    William  J.  Kelley^  for  appellant. 
Albert  A,  IVray,  for  respondent. 

Martin,  J.  The  allowance  of  this  appeal  does  not  enable 
us  to  examine  or  determine  whether  there  is  any  or  sufficient 
evidence  to  sustain  the  verdict,  inasmuch  as  the  affirmance 
Api>eai-s«Ti«w  ^^  ^^  appellate  division  was  unanimous.  Reed 
'  V.  McCord,  160  N.  Y.  330,  54  N.  E.  737. 
Therefore  the  questions  of  the  defendant's  negligence  and 
the  plaintiff's  freedom  from  contributory  negligence  cannot 
be  reviewed  by  this  court.  The  only  questions  that  can  be 
passed  upon  by  us  are  those  raised  by  the  defendant's 
exceptions  to  rulings  of  the  court  upon  the  admission  or 
rejection  of  evidence,  and  to  its  charge  or  refusals  to  charge 
as  requested  by  the  defendant.  To  a  proper  understanding 
of  these  exceptions,  a  brief  statement  of  the  facts  seems 
necessary. 

This  action  was  for  negligence.  The  plaintiff  was  injured 
in  a  collision  which  occurred  at  about  2  o'clock  in  the  after - 

♦See  generally  Louisville,  N.  A.  &  C.  Ry.  Co.  v,  Patchen  (111.),  10 
Am.  &  Eng.  R.  Cas.,  N.  S.,  852,  and  note,  856;  12  Am.  &  Eng.  R. 
Cas.,  N.  S.,  341  et  seq,,  note. 

fSee  extensive  note^  10  Am.  &  Eng.  R.  Cas.,  N.  S.,  837  et  seg. 
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noon  of  the  31st  day  of  May,  1897,  at  a  grade  crossing  of  the 
Merrick  road  over  the  defendant's  track.     The  plaintiff,  with 
a   number  of  associates,  engaged  a  tallyho  coach  drawn  by 
six  horses  to  convey  them  from  Brooklyn  to  Valley  Stream 
and  return,   a  distance  of  about  30  miles.    The  horses  were 
gentle  and  the  coach  was  in  order.     There  were  21  personis 
upon  and  in  it  at  the  time  of  the  accident.    The  trip  was  to 
be  made  in  pursuance  of  a  contract  with  one  Hamilton,  a 
liveryman,  to  transport  the  party  the  round  trip  for  $30 ;    he 
to  furnish  the  coach  and  teams,  and  send  them  in  charge  of  a 
competent  driver.    The  teams  and  coach  were  entirely  under 
the  control  of  Hamilton's  employees,  except  that  the  plaintiff 
and  his  associates   were  perhaps  authorized   to  determine 
where  they  would  stop  for  lunch.    The  Merrick  road,  over 
which  this  excursion  was  to  be  made,  is  a  smooth,  macad- 
amized highway  to  the  extent  of  18  feet  in  width,  upon  which 
there  is  a  great  amount  of  travel.     The  right  of  way  is  about 
50  feet  in  width,  and  outside  of  the  macadamized    portion 
there  are  ditches  and  earth,  which  are  overgrown  with  grass 
and  weeds,  except  about  4  feet  on  each  side  next  to  the  macad- 
amized  portion.     At  the   place  of  the  accident  the  crossing 
was  planked,  so  that  the  spaces  between  the  rails,  the  rails, 
and  the  macadamized  road  on  each  side  of  the  track  presented 
a  smooth ,  even  appearance ;  the  top  of  the  rails  being  even  with 
the  roadbed  and  planking.     There  was  a  signboard  beyond 
the  crossing,  which  was  to  some  extent  obscured  by  telegraph 
poles  between  it  and  the  track.     This  board,  instead  of  being 
maintained  across  the  street  as  required  by  the  statute,  was 
placed  upon  a  single  post  at  the  side  of,  and  6  feet  from,  the 
edge  of  the  macadamized  road.     The  words  painted  upon 
the  signboard  were  not  those  required  by  the. statute,  nor 
were  they  of  the  size  prescribed.     Section  33  of  the  railroad 
law  requires  that  such  signboards  shall  be  placed,  well  sup- 
ported, and  constantly  maintained   **across"   each  traveled 
public  road  or  street,  where  the  same  is  crossed  by  a  railroad 
at   grade ;  that  they   shall  be  so  elevated  as  not  to  obstruct 
the  travel  and  so  as  to  be  easily  seen  by  travelers,  and  that 
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on  each  side  shall  be  painted  in  capital  letters,  each  at  least 
9  inches  in  leng^th  and  of  suitable  width,  the  words :     ''Rail- 
road Crossing;.     Look  Out  for  the  Cars.''    The  board  wliich 
was  erected  at  this  place  was  upon  a  single  post,  to  which 
three  boards  were  fastened,  one  at  right  angles  with  the  post ; 
the  other  two  extending  from  the  ends  of  the  first  to  and 
beyond  the  post,  crossing  each  other  thereon.     Upon  these 
boards  were  painted  the  words:     **Danger,  Railroad  Cross- 
ing."    On  the  side  of  the  road,  back  of ,  and  extending:   a 
considerable  distance  beyond,   the  signboard,  were  trees  and 
underbrush  from  25  to  30  feet  high.     The  proof,  while  in  con- 
flict as  to  the  distance  this  board  could  be  .seen  by  travelers, 
tended  to  show  that  it  could  be  seen  by  one  who  knew  of  its 
existence  for  a  considerable  distance,  while   by  a  stranger 
who  was  not  aware  of  its  presence  it  would  not  be  readily 
seen  or  noticed.     There  were  no  gates  or  flagman   at   this 
crossing.     Upon  one  of   the   telegraph  poles,  standing  near 
the  signboard,  there  was  an  electric  signal  bell  about  10  feet 
above  the  ground. 

For  some  distance  from  the  crossing  and  up  to  it  there  are 
trees,  woods,  and  underbrush  on  both  sides  of  the  highway, 
which  upon  the  left  side  extend  to  within  18  feet  of  the  cross- 
ing, obscuring  the  view  of  the  track  from  the  highway.  At 
a  point  in  the  center  of  the  highway  34  feet  from  the  track,  it 
could  be  seen  for  nearly  211  feet  from  the  crossing,  and  a 
clear  and  unobstructed  view  could  be  obtained  24)4  feet  from 
the  nearest  rail.  It  was  70  feet  from  the  rear  of  the  coach  to 
the  heads  of  the  leaders  in  the  team.  While  previously  there 
had  been  considerable  jollity  among  the  young  people  upon 
the  coach,  including  the  blowing  of  horns  and  the  sounding 
of  a  bugle,  at  the  time  of  the  accident  no  unusual  noise  was 
being  made,  and  the  team  was  going  slowly,  some  of  the 
horses  upon  a  walk,  and  the  others  upon  a  slow  trot.  The 
plaintiff  was  seated  upon  the  top  of  the  coach,  where  he  could 
observe  what  came  within  the  line  of  his  vision.  He  had 
never  been  over  the  road  before,  and  knew  nothing  of  the 
location    of  the  railroad    or    its  crossings.     As  the  coach 
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approached  the  crossing  he  looked  both  ways,  but  saw  noth- 
ing to  indicate  its  presence  or  any  approaching  danger.     The 
train  came  from  the  left  of  the  highway,  upon  which  side  there 
were  woods  obscuring  the  plaintiff's  view.     The  locomotive 
was  not  using  steam,  and  the  sound  of  the  train  was  obstructed 
or  interfered  with  by  the  woods.     The  track  was  wet  from 
previous  rain.     A  number  of  witnesses  testified  that  they 
were  in  a  position  to  have  heard  the  sounding  of  the  whistle 
or  the  ringing  of  the  bell  if  it  had  been  blown  or  rung,  but  that 
they  did  not  hear  either.     Upon  the  other  hand,  the  defend- 
ant's witnesses  testified  that  the  engine  whistled  a  number 
of  times  at  different  stations  and  crossings  within   a   few 
miles  of  the  point  where  the  accident  occurred,  and  that  it 
whistled  a  quarter  of  a  mile  away.     They  also  testified  that 
the  engine  bell  was  rung  from  that  distance  to  the  crossing. 
One  of  the  defendant's  employees,  or, rather,  a  student  fire- 
man upon  the  engine,   testified  that  the  whistle  was  not 
blown  until  the  train  was  within  400  feet  of  the  crossing, 
and  that  the  fireman  was  lazily  ringing  the  bell  for  about  80 
rods,  but  that  it  did  not  ring  loudly,  for  the  clapper  just 
touched  the  sides  with  a  slow  motion.    There  was  also  proof 
that  the  automatic  signal  near  the  crossing  could  be  heard 
for  a  distance  of  a  quarter  of  a  mile  when  it  rang,  but  that  it 
did  not  ring  on  the  approach  of  this  train.     The  train  was 
moving  35  miles  an  hour,  or  at  the  rate  of  over  51  feet  per 
second.     The  coach  was  going  from  5  to  7  miles  an  hour, 
or  from  about  7   to  10  feet   per  second.     As    the    coach 
approached,  no  one  upon  it  discovered  the  crossing  or  the 
track  until  the  horses  were  within  about  10  feet  of  the  rails. 
At  that  time  the  driver  was  within  50  feet  of  the  track,  the 
plaintiff  65  feet  away,  and  their  view  of  the  approaching 
train    was    obstructed    by    the  woods.    No  sound  of   its 
approach  had  been  previously  heard.     At  that  time,  however, 
one  of  the  party,  who  stood  upon  the  highest  part  of  the 
coach,  saw  the  train, cried  out,  *'Here  comes  a  train!"  and 
immediately  jumped  from  the  side  of  the  coach  to  the  road. 
He  struck  the  ground  about  30  feet  from  the  nearest  rail. 
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When  the  warning  was  shouted  by  the  young  man  who 
jumped  off,  the  leaders  were  over,  the  body  team  was  just 
crossing,  and  the  wheelers  were  upon  the  track.  Upon  dis- 
covering the  situation,  to  save  himself  and  his  passengers, 
the  driver  seized  his  whip  and  lashed  the  team  into  a  jump. 
The  train  was  late,  and  did  not  slacken  its  speed  until  it 
struck  the  coach  near  the  middle,  demolishing  it,  throwing 
the  passengers  to  the  ground,  and  killing  or  maiming  most 
of  them.  The  plaintiff  was  thrown  a  distance  of  124  feet, 
and  landed  upon  a  sand  pile.  He  sustained  a  fracture  of 
the  shoulder  blade,  and  various  bruises  and  contusions  upon 
his  head  and  other  portions  of  his  body.  The  defendant's 
engineer  testified  that  he  could  stop  the  train  within  500  feet, 
but  it  was  not  stopped  until  it  had  passed  the  crossing,  a 
distance  of  775  feet.  The  team  was  across  and  the  coach 
was  nearly  across  the  track  when  the  collision  occurred. 
The  engineer  of  the  defendant  saw  the  horses  as  they  came 
from  behind  the  woods,  but  they  passed  over  a  distance  of 
24  feet  after  he  saw  them  before  he  applied  the  brakes  or 
undertook  to  stop  the  train.  He  used  no  sand  upon  the 
track,  but  reversed  the  engine,  which  locked  the  wheels  so 
that  they  slid,  and  the  train  did  not  stop  as  soon  as  it  other- 
wise would.  The  plaintiff's  associates  who  made  the 
contract  for  the  team  selected  the  coach  to  be  furnished  for 
this  excursion,  and  it  was  decorated  with  bunting  by  them. 
The  young  men  who  hired  this  equipage  took  a  number  of 
young  women  with  them.  No  particular  place  had  been 
selected  where  their  luncheon  was  to  be  eaten,  and  previous 
to  the  time  of  the  accident  they  had  been  looking  for  a  place. 

Having  thus  briefly  stated  the  facts,  so  far  as  necessary 
to  a  proper  understanding  of  the  questions  involved,  we  are 
brought  to  the  consideration  of  some  of  the  exceptions  taken 
upon  the  trial.  While  we  have  examined  them  all,  we  find 
but  few  that  require  special  consideration. 

The  first  and  only  serious  question  raised  by  the  exceptions 
of  the  defendant  relates  to  the  charge  of  the  learned  trial 
judge.     At  the  conclusion  of  the  principal  charge  the  plain- 
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requested  the  court  to  charge  as  follows :       If  you  find 
that  the  engineer  of  the  defendant's  train,  after  seeing  the 
horses  attached  to  the  tallyho  in  which  plaintiff  was  seated, 
omitted  to  do  any  act   which   might   have  prevented  the 
collision,  or  might  have  lessened  the   danger  to  plaintiff, 
defendant  was  guilty  of  negligence."     The  court  so  charged, 
and  the  defendant  excepted.     The  appellant  now  urges  that 
this  was  error,  for  which  the  judgment  should  be  reversed. 
The  engineer  upon  the  defendant's  train  first  saw  the  lead- 
ers of  the  team  attached  to  the  tallyho  when  the  train  was 
about  400  feet  from  the  crossing.     It  was  then  running  at 
the   rate  of  35   miles  an  hour,  and  he  did  not  attempt  to 
stop  it  until  he  saw  the  team  coming  upon  the  track,  when 
he  applied  the  emergency  brake  and  reversed  the  engine. 
At  the  rate  of  speed  which  the  train  was  running,  only  about 
eight  seconds  elapsed  after  he  first  saw  the  horses  when  the 
collision  occurred.     Thus,  he  was  suddenly  confronted  with 
an  emergency,  having  but  a  few  seconds  in  which  to  take 
such  precautions  as  were  possible  to  prevent  the  accident  or 
mitigate  the  injury.     The  acts  necessary  to  stop  the  train 
were  described  upon  the  trial,  and  the  engineer  testified  as  to 
what  was  done.     The  effect  of  this  charge  was  to  instruct 
the  jury  that,  if  the  engineer  omitted  any  one  thing  which 
might  have  prevented  the  collision  or  lessened  the  danger, 
'  the  defendant  was  guilty  of  negligence.     This,  in  effect  was 
an  instruction  that,  if  it  should  find  that  any  such  act  was 
omitted,    then,    as   a   matter    of   law,    the   defendant    was 
negligent.     This  may  have  presented  to  the  minds  of  the 
jury  the  situation  as  it  existed  under  the  proof  and  subsequent 
to  the  time  of  the  accident.     The  jury  could  properly  consider 
only  the  situation  as  it  was  found  to  have  existed  when  the 
accident  occurred,  and  in  the  light  of  all  the  facts  and  cir- 
cumstances which  surrounded  the  engineer  at  that  time.     No 
one  fact  or  circumstance  could  be  considered  by  it  independ- 
ently of  the  others  which  related  to  it.     It  is  often  the  case  that 
after  a  transaction  has  occurred  the  most  careful  can  discover 
that  a  different  course  of  action   might  have  prevented  a 
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calamity,  or  at  least  mitigated  the  injury.     Still,  when   an 
emergency  presents  itself,  and  a  person  is  under  great  esccite- 
ment  from  the  presence  of  an  impendinsi:  peril,  he  may  not  act 
with  that  perfect  judgment  that  he  would  under  other  and  dif- 
ferent circumstances,  and  still  not  be  negligent.     ''Rail^rays 
are  not  liable  for  a  mistaken  exercise  of  judgment  upon   the 
part  of  their  servants    *    *    *    to  act  with  the  utmost  pos  - 
sible  promptitude  when  the  circumstances  are  such  as  to  afford 
no  time  for  deliberation.''     Patt.  Ry.   Ace.   Law,  p.   111. 
Where  an  employee  of  a  railroad  company  is  confronted  with 

a  sudden  emergency,  the  failure  on  his  part  to 
orojMjin»«-  exercise  the  best  judgment  the  case  renders  pos- 

SSSffib??"        sible  does  not  establish  lack  of  care  and  skill 
S^ioyee?         upou  his  part,  which  renders  the  company  lia- 

Brrors  of 

Judgment.  ble.     Wynu  V.  Railroad  Co.,  133  N.  Y.  575,  30 

N.  K.  721.  It  is  not  responsible  even  for  his 
error  of  judgment.  Bittner  v.  Railway  Co.,  153  N.  Y.  76, 
46  N.  E.  1044;  Stabenau  v.  Railroad  Co.,  155  N.  Y.  511.  50 
N.  E.  277.  The  charge  was  in  direct  conflict  with  the  prin- 
ciple of  these  authorities.  Under  the  instruction  given,  the 
jury  may  have  understood  that  negligence  on  the  part  of  the 
defendant  might  be  based  upon  the  omission  of  the  engineer  to 
do  any  act  which  it  at  the  time  of  the  trial  believed  would  have 
prevented  the  collision  or  lessened  the  injury,  thus  practi- 
cally ignoring  the  situation  at  the  time  of  the  accident.  The 
short  period  of  time  in  which  he  was  obliged  to  act;  the 
impending  danger  to  his  train,  to  himself,  to  his  passengers ^ 
and  to  others  with  the  consequent  excitement  attending  such 
a  situation ;  the  various  acts  required  to  stop  or  lessen  the 
speed  of  the  train ;  and  all  the  other  circumstances  surround- 
ing him  at  the  time, — should  have  been  presented  to  the  jury 
and  considered  by  it  before  it  could  properly  find  the  defend- 
ant negligent  by  reason  of  the  acts  of  its  engineer.  By  the 
portion  of  the  charge  under  consideration  the  jury  was  per- 
mitted to  find  the  defendant  negligent  without  regard  to  these 
facts  and  circumstances,  and  to  hold  it  liable  for  any  mis- 
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taken  exercise  of  judgment  upon  the  part  of  the  engineer. 
This  charge  cannot  be  upheld  without  disregarding  many  of 
the  principles  of  the  law  of  negligence  which  are  thoroughly 
established  by  the  decisions  of  this  court.  It  was  clearly 
erroneous,  and  requires  a  reversal  of  the  judgment  from  which 
this  appeal  is  taken. 

We  might  well  leave  the  other  questions  in  this  case  until 
the  necessity  for  their  determination  shall  be  subsequently 
presented  except  for  the  fact  that  there  are  many  cases  pend- 
ing where  the  same  questions  are  involved,  one  of  which  is  of 
quite  general  importance,  and  was  the  basis  upon  which  this 
appeal  was  allowed. 

On  the  trial  the  defendant  requested  the  court  to  charge : 
"It  is  negligence,  as  matter  of  law,  to  drive  onto  a  steam - 
railroad  track,  where  the  view  is  obstructed,  without  stop- 
ping, looking,  and  listening.  The  Court :  I  will  not  charge 
it  in  those  words.  Mr.  Kelly:  I  except  to  your  honor's 
refusal  to  charge  as  requested.  The  Court :  I  will  charge  as 
follows :  It  is  negligence,  as  matter  of  law,  to  drive  onto  a 
steam -railroad  track,  where  the  view  is  obstructed,  without 
looking  and  listening.  Mr.  Kelly:  I  except  to  your  hon- 
or's refusal  to  charge  as  requested.  The  Court :  I  would 
say  further  that  whether  it  is  the  duty  of  the  traveler  to  stop 
depends  upon  the  circumstances  of  the  case,  the  surrounding 
conditions,  and  the  nature  of  the  vehicle  which  he  is  using. 
I  do  not  say,  as  matter  of  law,  it  is  his  duty  to  stop  every 
time.  I  say  there  might  be  conditions  under  which  he  ought  to 
stop,  in  the  exercise  of  ordinary  care.  Whether  it  was  the  duty 
of  the  plaintiff  here  to  have  stopped  is  for  the  jury  to  say,  under 
all  the  circumstances  surrounding  this  case,  considering  the 
condition  of  the  crossing,  the  obstructions,  if  any,  its  situa- 
tion and  the  surroundings,  and  the  nature  of  the  vehicle 
which  was  being  used  by  him.  Gen.  Tracy:  And  the 
defendants  excepts  to  your  honor's  charge  to  that  effect." 
We  find  no  error  in  this  charge,  and  think  the  defendant's 
exceptions  were  not  well  taken.     This  question  has  been 
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recently  before  us,  and  it  was  held  that  a  person  approaching 

a  railroad  crossing  is  not  required,  as  a  matter 

Same— PMlura  to 

gJ^pNoti^u-     of  law,  to  stop  before  attempting  to  cross  the 

track,  but  his  omission  to  do  so  is  a  fact  for  the 
consideration  of  the  jury.  Judson  v.  Railroad  Co.,  158  N, 
Y.  597,  53  N.  E.  514. 

The  defendant  likewise  asked  the  court  to  charge  that  **no 
negligence  can  be  imputed  to  the  defendant  by  reason  of  the 
size  or  shape  of  the  danger  signal,  or  the  language  of  the 
warning,  or  the  length  of  the  letters. "  This  the  court  declined 
to  charge,  and  the  defendant  excepted.  It  is  obvious  that  by 
this  request  it  sought  an  instruction  to  the  effect  that  a  disre  - 
gard  of  the  statute  by  it  as  to  signboards  across  streets  or 
highways  at  its  crossings  could  not  be  made  a  basis  of  negli- 
gence. As  we  have  already  seen,  the  statute  requires  every 
railroad  corporation  to  cause  boards  to  be  placed,  supported, 
and  maintained  across  each  public  road  or  street,  where  the 
same  is  crossed  by  a  railroad  at  grade.  It  also  describes  in 
detail  their  height,  the  manner  in  which  they  shall  be  con- 
structed and  maintained,  the  words  which  shall  be  painted 
thereon,  the  character  of  the  letters  employed,  and  their 
length  and  width.  That  the  sign  erected  at  the  crossing 
where  this  accident  occurred  did  not  comply  with  the  statute, 
there  is  no  doubt.  It  is  equally  clear  that  the  one  prescribed 
by  the  statute  would  be  more  readily  seen,  and  would  more 
effectually  notify  an  approaching  traveler  of  the  existence  or 
situation  of  the  railroad  than  the  one  used.  While  the 
omission  to  comply  with  the  statute  in  this  respect 
might  not  constitute  actionable  negligence,  where  a 
I>erson  was  injured,  who  was  familiar  with  the  cross- 
ing, and  had  it  in  mind  at  the  time,  as  in  such  a  case 
the  omission  would  not  contribute  to  his  injury,  still, 
where  one  is  injured  who  is  not  familiar  with  the  crossing, 
but  is  a  stranger  wholly  ignorant  of  its  existence  or  of  the 
presence  of  any  signboard,  such  an  omission  might  constitute 
negligence  which  would  justify  a  recovery.  Although  this 
precise  question  has  not,  to  our  knowlege,  been  passed  upon 
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by  this  court,  yet  in  discussing:  a  somewhat  similar  question 
in  Palmer  v.  Railroad  Co..  112  N.  Y.  234,  244,  19  N.  E.  678, 
681 ,  Judge  Danpo&th  said,  ''I  do  not  think  the  court  can  say, 
as  matter  of  law,  that  the  statutes  which  require  signals  and 
precautions  can  be  disregarded  by  the  defendant,  and  it  be 
allowed  to  claim  that  the  traveler  should  not  be  influenced 
by  these  omissions."  Again  he  says,  "Effect  must  be  given 
to  these  wise  regulations  concerning  measures  to  be  adopted 
by  a  railroad  company  for  the  safety  of  the  traveler."  We 
think  the  same  principle  should  be  applied  to  the  omission 
of  a  railroad  company  to  comply  with  the  statute  requiring 
signboards  at  railroad  crossings,  where  no  such  precaution 
is  taken,  or  where  it  is  obvious  that  the  precaution  provided 
by  the  company  is  less  efficient  than  that  required  by  the 
statute.  We  are  of  the  opinion  that  proof  of  the  omission  of 
a  railroad  company  to  comply  with  this  statute  is  admissible 
upon  the  question,  and  may  constitute  actiona- 
ble negligence  and  justify  a  recovery  where  the  ^^g^^^SSi 
injury  was  caused  by  a  disregard  of  it.  This 
conclusion  is  sustained  by  several  text  writers,  and  by  deci- 
sions in  other  jurisdictions  where  the  question  has  arisen. 
Thomas,  Neg.  p.  409;  Patt.  Ry.  Ace.  Law,  p.  162  ;  Shaber  v. 
Railway  Co.,  28  Minn.  103,  9  N.  W.  575;  Railroad  Co.  v. 
Whitacre,  35  Ohio  St.  627;  Elkins  v.  Railroad  Co.,  115 
Mass.  190,  201 ;  Winstanley  z^.  Railway  Co.,  72  Wis.  375, 
380,  39  N.  W.  856;  Heddles  v.  Railway  Co.,  77  Wis.  228, 
232,  46  N.  W.  115;  Haas  v.  Railroad  Co.,  47  Mich.  401.  11 
N.  W.  216.  It  follows  that  the  court  properly  refused  to 
charge  upon  this  subject  as  requested  by  the  defendant. 

The  defendant  also  took  the  following  exception  to  the 
main  charge:  ''I  except  to  your  honor's  statement  of  the 
obligation  on  the  part  of  the  traveler,  where  you  say  to 
the  jury  that   a  traveler  is  bound  to  exercise 


ordinary  care  to  avoid  the  happening  of  an      ^uirodof 
accident  at  a  steam-railroad  crossing.     I  except 
to  that,  and  ask  your  honor  to  charge  the  jury  that  a  traveler 
is  bound  to   use  extraordinary  care  to  avoid  accidents  at 
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a  steam  railroad  crossing,  and  to  use  all  his  faculties  to 
determine  whether  a  train  is  approaching,  and  to  avoid  it." 
The  court  declined  to  so  charge,  because  of  the  use  of  the 
word  ''extraordinary,"  and  said  that  aside  from  that  it 
charged  as  requested .  "Mr.  Kelly :  Your  honor  charges  that 
it  was  the  duty  of  the  traveler  to  exercise  all  his  faculties  to 
avoid  danger?  The  Court :  Yes ;  I  have  done  that  already. 
Gen.  Tracy :  We  except  to  the  refusal  of  your  honor  to  charge 
as  requested,  including  the  use  of  the  word  'extraordinary.* ' ' 
We  find  no  error  in  this  ruling.  The  degree  of  care  which  a 
traveler  must  observe  in  approaching  a  railroad  crossing  has 
been  recently  under  consideration  by  this  court,  and  it  was 
there  held  that  a  person  approaching  such  a  crossing  is  not 
bound  to  exercise  the  greatest  diligence,  but  only  such  as  a 
prudent  man  approaching  such  a  place  would  ordinarily 
exercise  under  the  circumstances.  Judson  z;.  Railroad  Co.» 
158  N.Y.  597,  53  N.  E.  514. 

The  only  other  question  that  need  be  specially  considered 
arises  upon  the  defendant's  exception  to  the  refusal  of  the 
court  to  charge  that  the  relation  of  master  and  servant  existed 

between  the  plaintiff  and  his  associates  and  the 

Whether  Neffli- 


ofiSifS'    driver  and  helper,  that  the  former  were  respon- 
Traveier.  siblc  for  their  competcucy ,  and  that  their  negli- 


(onse 

Utl] 


gence,  if  there  was  any,  was  imputable  to 
the  plaintiff  and  his  associates.  In  order  to  establish  the 
liability  of  one  person  for  an  injury  caused  by  the  negligence 
of  another,  it  is  not  enough  to  show  that  the  latter  was  at 
the  time  acting  under  an  employment  by  the  former;  it  must 
be  shown,  in  addition,  that  the  employment  created  the 
relation  of  master  and  servant.  Hexamer  v,  Webb,  101  N. 
Y.  377,  4  N.  E.  755;  King  v  Railroad  Co.,  66  N.  Y.  184; 
Butler  V.  Townsend.  126  N.  Y.  105,  26  N.  E.  1017.  In  the 
latter  case  Judge  Finch  said  that  the  relation  of  master  and 
servant  exists  where  the  employer  selects  the  workman,  may 
remove  or  discharge  him  for  misconduct,  and  may  not  only 
order  what  work  shall  be  done,  but  the  manner  and  mode  of 
performance.     The  plaintiff  in  the  case  at  bar  did  not  hire 
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or  pay  the  driver  or  attendant,  and  had  no  voice  in  the 
selection  of  either,  which  was  an  important  element  in  deter- 
mining the  relation  between  them.  The  fact  that  the  driver 
may  have  received  from  the  plaintiff  or  his  associates  orders 
when  to  go  forward  and  stop  did  not  make  the  plaintiff  the 
servant  of  the  defendant.  Johnson  v.  Navigation  Co.,  132 
N.  Y.  576,  30  N.  E.  505.  No  further  discussion  of  the 
question  is  necessary  at  this  time,  as  we  have  recently  had 
this  subject  under  consideration.  Murray  v.  D wight,  161  N. 
Y.  301.  55  N.  £.  901.  It  is  manifest  that  under  the  princi- 
ples established  by  the  decisions  of  this  court  the  relation  of 
master  and  servant  did  not  exist  between  the  plaintiff  and 
the  driver  or  helper,  or  either  of  them. 

After  carefully  and  studiously  examining  the  great  num- 
ber of  perplexing  and  difficult  questions  determined  during 
the  heat  and  excitement  of  a  sharp  and  protracted  trial,  we 
can  but  admire  and  commend  the  scrupulous  and  intelli- 
gent care  and  ability  evinced  by  the  trial  judge,  and  the 
almost  unerring  correctness  of  his  rulings.  When  the  num- 
ber and  variety  of  the  questions  raised  are  considered,  we 
are  surprised,  not  that  a  single  error  was  committed,  but  that 
there  were  not  many  more.  The  judgment  and  order  should 
be  reversed,  and  a  new  trial  ordered,  with  costs  to  abide  the 
event. 

Parkbr,  C.  J.,  and  G&ay,  O'B&ihn,  Ba&tlrtt,  Haight, 
and  Vann,  JJ.,  concurred. 

Judgment  and  order  reversed,  etc. 


NOTB. 

Liability  of  Railroad  for  Failure  to  Erect  Signboard  at  Highway 
Crossing. — The  failure  to  erect  a  caution  board  at  a  railroad  crossing 
as  required  by  statute  does  not  necessarily  make  the  railroad  liable 
for  damages  caused  by  a  collision  with  one  of  its  trains  at  the  cross- 
ing. Haas  V,  Grand  Rapids,  etc.,  R.  R.  Co.,  8  Am.  &  Eng.  R.  Cas. 
268,  47  Mich.  401 ;  Field  v.  Chicago,  etc.,  Ry.  Co.  4  McCreary  (C.  C.) 
373,  8  Am.  &  Bug.  R.  Cas.  425,  14  Fed.  Rep.  332. 

The  liability  of  a  railroad  company  for  death  or  personal  injuries 
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caused  by  its  neglect  to  put  up  at  highway  crossings  the  signboard 
to  warn  travelers  along  the  highway  of  danger  from  the  proximity 
of  the  railroad  train,  does  not  attach  absolutely  under  the  statute 
where  it  appears  the  damages  sustained  were  the  result  of  the  injured 
party's  own  negligence,  and  were  not  caused  by  the  absence  of  the 
signboard.  The  intention  of  the  statute  was  not  to  create  an  abso- 
lute liability  on  the  part  of  the  railroad  company,  but  to  make  the 
failure  to  provide  signboards,  at  highway  crossings,  conclusive  evi- 
dence of  negligence  on  the  part  of  the  company.  Field  v,  Chicago, 
etc.,  R.  R.  Co.,  4  McCreary  C.  C),  373,  8  Am.  &  Eng.  R.  Cas.  425, 14 
Fed.  Rep.  332. 

So,  in  Lrang  v,  Haliday,  etc.,  R.  R.  Co.,  49  Iowa  469,  it  was  held 
that  the  failure  to  erect  a  sign  at  a  crossing  renders  railway  com- 
panies liable  only  for  damages  sustained  by  the  neglect  or  refusal  to 
erect  the  signs,  and  does  not  release  a  party  seeking  to  recover  from 
the  necessity  of  establishing  due  care  in  the  premises.  See  also 
Field  V.  Chicago,  etc.,  R.  R.  Co.,  4  McCreary  (C.  C),  373,  8  Am. 
&  Eng.  R.  Cas.  425,  14  Fed.  Rep.  332. 

Where,  in  an  action  by  a  traveler  on  a  public  highway,  against  a 
railroad  company,  to  recover  for  injuries  received  from  a  collision 
with  a  passing  train  at  a  public  crossing,  alleged  to  have  been  caused 
by  negligence  in  the  management  of  the  train,  the  evidence  tends  to 
show  that  he  did  not  exercise  proper  care  and  caution  to  avoid  the 
injury,  it  is  competent  for  him  to  show  that  there  was  no  signboard 
up,  as  is  required  by  law,  as  reflecting  upon  the  question  of  his  want 
of  care,  although  the  want  of  such  signboard  is  not  alleged  as  a 
ground  of  recovery.  Baltimore  A  O.  R.  R.  Co.  v.  Whitacre,  35  Ohio 
St.  627. 

Evidence  that  the  company  had  no  sign  over  the  crossing  to  warn 
persons  approaching  of  its  presence,  is  proper,  although  there  t>e  no 
statute  or  ordinance  requiring  the  company  to  have  such  a  sign.  It 
is  for  the  jury  to  say  whether  the  omission  to  have  such  a  sign  is. 
negligence ;  and  it  is  for  them  to  say  whether  it  contributed  to  the 
injury,  even  where  it  appears  that  the  person  injured  was  familiar 
with  the  crossing.  Shaber  v,  St.  Paul,  etc.,  R.  R.  Co.,  28  Minn.  103, 2 
Am.  &  Eng.  R.  Cas.  185.  And  in  an  action  against  a  railroad  com- 
pany for  injuries  sustained  by  being  run  into  at  a  place  where  a 
highway  crosses  the  railroad,  evidence  that  there  was  no  signboard 
at  the  crossing  at  the  time  of  the  accident  is  admissible,  on  the  issue 
of  due  care  on  the  part  of  the  plaintiff.  Elkins  v,  Boston  &  A.  R.  R. 
Co.,  115  Mass.  190. 

The  statutory  precautions  of  sub-section  3  of  sec.  1166  of  the  Code 
as  to  signal  boards  and  signals  have  no  application  where  a  person 
is  injured  while  traveling  along  a  public  road  near  to  and  parallel 
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with  the  railroad.    East  Tenn.,  Va.  &  Ga.  R.  R.  Co.  v.  Feathers,  10 
Lea  (Tenn.)  103, 15  Am.  A  £ng.  R.  Cas.  446. 

The  cantion  board  is  for  the  purpose  of  a  notification  to  those  who 
are  passing^  along^  the  road ;  and  where  a  party  is  familiar  with  the 
crossins^,  and  has  frequently  been  over  it,  and  had  it  in  mind  on  the 
occasion  in  question  as  he  approached  it,  he  cannot  be  said  to  have 
been  injured  by  the  failure  to  set  up  the  caution.  Haas  v.  Grand 
Rapids,  etc.,  R.  R.  Co.,  47  Mich.  Rep.  401,  8  Am.  &  £ng.  R.  Cas.  268. 

The  omission  of  a  railway  company  to  place  a  sign  at  the  point 
where  it  crosses  a  public  road  will  not  render  the  company  liable 
for  injuries  inflicted  on  one  traveling^  the  road  at  the  crossing^  who 
knew,  or  mig^ht  have  known  by  the  exercise  of  ordinary  care,  of  the 
crossinif  place  in  lime  to  have  avoided  injury  from  a  passing  train. 
Gulf,  Colorado  &  Santa  Fe  R.  R.  Co.  v.  Greenlee  et  ux.,  62Tez.  Rep. 
344,  23  Am.  A  Eng.  R.  Cas.  322. 

The  duty  of  a  railroad  to  erect  signboards  at  crossings  is  a  duty  to 
the  public ;  and  no  private  action  can  t>e  grounded  upon  a  failure  to 
perform  such  duty  unless  individual  injury  can  be  traced  to  such 
failure.  Pakalinsky  v.  N.  Y.  Central,  etc.,  R.  R.  Co.,  82  N.  Y.  424 ; 
Haas  V.  Grand  Rapids,  etc.,  R.  R.  Co.,  8  Am.  A  Eng.  R.  Cas.  268. 


Gilbert 

V. 

Brib  R.  Co. 

{Circuit  Court  o/ Appeals,  Sixth  Circuit,  Nov.  ij,  iSgg.) 

Accident  at  Crossing — Negligence  and  Contributory  Negligence.*^ 
— The  petition  alleged,  in  substance,  that  deceased  was  approaching 
the  track  of  the  defendant  company  in  a  covered  buggy ;  that  he 
had  a  full  view  of  the  track,  and  that  he  saw  the  train  at  a  distance 
of  from  2,600  to  3,000  feet,  rapidly  nearing  the  crossing ;  that  thia 
discovery  was  made  when  he  was  135  feet  from  the  track  ;  that  he 
proceeded  to  approach,  and  attempted  to  cross  the  track  without 
looking  in  the  direction  from  which  the  train  was  approaching  ; 
that  he  reached  the  track  in  not  more  than  24  seconds  from  the  time 
he  saw  the  train  ;  that  during  this  time  the  train  was  in  full  view ; 
that  there  was  nothing  to  prevent  him  from  checking  or  stopping 

*See  Crawford  v.  Chicago  C.  W.  Ry.  Co.  (Iowa),  16  Am.  A  Eng.  R. 
Gas.,  K.  S.,  628,  and  note,  631. 
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his  horse  in  time  to  avoid  the  injury  ;  that  he  did  not  do  so,  but, 
looking^  away  from  the  train,  drove  upon  the  track  and  was  killed 
by  the  train  ;  and  that  there  was  neg^ligence  on  the  part  of  the  com- 
pany in  failing  to  g-ive  crossing  signals,  and  in  running  the  train  at 
an  excessive  rate  of  speed.  Held,  that  a  demurrer  to  the  petition 
was  properly  sustained ;  as  such  contributory  negligence  will  bar 
recovery,  notwithstanding?:  such  negligence  on  the  part  of  the  rail- 
road. 

Rule  Permitting  Recovery  Notwithstanding  Contributory  Negli- 
gence.*— The  rule  rendering  defendant  liable  where  plaintiff,  by  his 
own  negligence,  has  placed  himself  in  a  dangerous  position,  and 
defendant,  when  chargeable  with  notice  of  plainti£F's  danger,  failed 
to  use  reasonable  care  to  avoid  injuring  him,  and  but  for  such  fail- 
ure the  injury  would  have  been  avoided,  does  not  apply  to  a  case 
where  it  clearly  appears  that  the  injury  was  the  result  of  the  concur- 
rent negligence  of  plaintiff  and  defendant. 

Error  by  plaintiff  to  the  circuit  court  of  the  United  States 
for  the  Eastern  division  of  the  Northern  district  of  Ohio. 
Affirmed, 

O,  C.  Finney,  for  plaintiff  in  error. 

Before  Lurton  and  Day,  Circuit  Judges,  and  Thohpson, 
District  Judge. 

Day,  Circuit  Judge.  This  case  was  decided  in  the  court 
below  on  demurrer  to  the  petition,  and  the  sole  question  pre- 
«     -  .  ^         sented  for  determination  here   is,  did  the  court 

Case  Stated. 

err  in  sustaining  the  demurrer?     The  petition, 
omitting  formal  parts,  is  as  follows  : 

'Tlaintiff  says  :  That  she  is  the  duly  appointed,  qualified, 
and  acting  administrator  of  the  estate  of  Calvin  Gilbert,  now 
deceased .  That  the  defendant  is  a  corporation ,  operating  rail- 
roads within  the  state  of  Ohio,  and  was  so  doing  at  all  the  times 
herein  mentioned,  and  among  which  was  a  railroad  running 
from  Cleveland,  Ohio,  southeasterly,  and  passing  through  the 
village  of  Solon,  about  twenty  miles  from  Cleveland,  and 
containing  about  six  or  seven  hundred  inhabitants.  That 
said  Calvin  Gilbert,  when  in  full  life,  and  on  or  about  the 
3d  day  of  November,  1897 ,  was  residing  in  said  village  of 

*See  12  Am.  &  Eng.  R.  Cas.,  N.  S.,  332  et  seq,  332. 
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Solon,  on  the  first  street  crossing:  the  tracks  of  the  said  de- 
fendant southeasterly  from  its  depot.  That  he  resided  on 
the  westerly  side  of  said  street,  and  southerly  side  of  said 
railroad  track,  and  only  a  short  distance  therefrom.  That  on 
or  about  the  3d  day  of  November,  at  one  o'clock  p.  m.,  said 
Calvin  Gilbert,  riding  in  a  covered  bugf^y,  with  the  side 
curtains  on,  passed  out  of  his  yard,  driving  a  horse,  turned 
northerly  to  cross  said  track.  That  when  not  more  than  135 
feet  from  said  track,  and  while  looking  out  of  his  buggy 
southeasterly,  saw  the  train  approaching,  operated  by  said 
defendant,  its  officers,  agents,  and  servants,  at  which  time 
said  train  blew  a  long  whistle,  and  was  between  2,600  and 
3,000  feet  in  a  southeasterly  direction  from  said  crossing,  and 
was  coming  in  the  direction  of  said  crossing.  That  said 
Calvin  Gilbert  then  continued  to  approach  said  crossing  at 
a  rate  of  six  miles  an  hour,  and,  as  he  approached,  looked  in 
a  northwesterly  direction,  along  the  tracks  of  said  company, 
to  discover  if  any  trains  were  coming  from  that  direction .  That 
said  defendant,  at  the  time,  maintained  two  tracks  at  said 
crossing.  That  about  600  feet  easterly  from  the  crossing  on 
which  said  Gilbert  was  driving  was  another  parallel  crossing, 
which  said  train  had  to  pass  before  reaching  the  crossing  of 
said  street  on  which  said  Gilbert  was  driving.  That  said 
Gilbert  proceeded  to  approach  and  cross  said  tracks,  and  did 
not  again  look  in  the  direction  from  which  said  train  was 
coming,  and  had  only  time  to  observe  as  to  whether  any 
train  was  coming  from  the  other  direction,  and  reached  said 
track  on  which  said  train  was  coming  in  not  more  than 
twenty -four  seconds  from  the  time  that  he  saw  the  said  train. 
The  agents  and  servants  of  said  defendant,  in  operating  said 
train,  did  not  blow  any  whistle  for  the  crossing  six  hundred 
feet  easterly  from  the  crossing  on  which  said  Gilbert  was  driv- 
ing, and  did  not  blow  any  whistle  for  the  crossing  on  which  said 
Gilbert  was  driving ;  neither  did  said  agents  and  servants  cause 
any  bell  to  ring  from  the  time  that  they  sounded  said  whistle, 
3,000  feet  away,  until  the  time  it  hit  the  buggy  in  which 
18  (w  s)  A  &  E  R  Ca8~-2 
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said  Gilbert  was  driving,  as  herein  described.  That  it  was 
the  duty  of  said  agents  and  servants  operating  said  train  to 
cause  a  distinct  and  sharp  whistle  to  be  blown  before  cross- 
ing either  of  said  streets,  and  said  Calvin  Gilbert  could  have 
distinctly  heard  either  of  the  same  had  it  been  blown,  and 
would  have  been  warned  by  said  whistles,  and  escaped  injury. 
Said  Calvin  Gilbert  lived  at  said  place  ever  since  said  rail- 
road was  constructed,  and  had  crossed  the  same  a  great 
many  times,  and  was  familiar  with  the  speed  at  which  the 
train  of  said  railroad  company  ran  when  passing  upon  said 
track  in  the  vicinity  of  said  crossing.  That  the  ordinary 
and  usual  rate  of  speed  at  which  said  train  ran  would  have 
required  forty-five  pr  fifty  seconds  in  which  to  reach  said 
crossing,  and  all  of  which  said  Calvin  Gilbert  knew,  and 
which  he  believed  it  would  require  this  train  to  occupy 
before  said  crossing  was  reached.  Said  Calvin  Gilbert,  not 
hearing  any  of  said  whistles,  was  therefore  unaware  of  the 
rapid  approach  of  said  train,  which  was  at  the  time  going  at 
reckless  rate  of  speed  of  more  than  ninety  miles  an  hour. 
That  said  train  was  the  fastest  train  upon  said  track,  as  per 
the  time  table  issued  by  said  defendant,  and  on  said  day  was 
behind  time,  and  had  aboard  some  of  the  executive  officers 
of  said  defendant,  and  was  running  at  a  terrible  rate,  and 
much  faster  than  it  had  ever  run  when  passing  along  said 
track  in  this  vicinity.  That,  at  the  time  said  train 
approached  this  crossing,  the  engineer  did  not  see  the 
approach  of  Calvin  Gilbert,  and  neither  did  the  fireman  on 
the  engine  of  said  train  see  him,  and  it  was  the  duty  of  both 
to  have  seen  him,  and  to  have  done  all  that  could  be  done  to 
avoid  any  accident.  Said  Calvin  Gilbert  was  at  all  times 
after  said  whistle  in  full  view  of  said  engineer  and  fireman, 
and  had  he  been  seen  by  either,  and  had  they  exercised 
reasonable  care  in  the  management  of  the  train  after  seeing 
him,  said  accident  could  have  been  avoided.  The  said 
defendant  was  not  at  said  time  maintaining  any  watchman 
at  said  crossing,  which  is  in  a  thickly -settled  part  of  Solon, 
and   where  teams  frequently  cross,  and  it  was  the  duty  of 


Am&Zng  CROSSINGS  19 

RCas 

Gilbert  v.  Brie  R.  Co 

said  defendant  to  have  maintained  a  watchman  at  said  cross- 
ins:.  Plaintiff  says  that,  as  thebug^gy  of  said  Calvin  Gilbert 
was  npon  the  track  upon  which  said  train  was  coming:,  said 
train  came  into  collision  therewith,  and  struck  said  Calvki 
Gilbert,  and  caused  his  death.  Plaintiff  says  that  she  is  a 
widow  and  only  heir  of  said  Calvin  Gilbert,  and  brings 4his 
action  on  behalf  of  herself  as  such  heir  and  in  her  capacity 
as  such  administrator.  Plaintiff  says  that  the  death  of  said 
Calvin  Gilbert  was  caused  by  the  negligent,  careless,  and 
reckless  manner  in  which  the  agents  and  servants  of  said 
defendant  managed  its  train,  and  by  the  failure  of  said 
defendant  to  maintain  a  watchman  at  said  crossing,  and  was 
not  caused  by  the  carelessness  or  negligence  of  said  Calvin 
Gilbert  that  in  any  way  contributed  to  his  death.  That  by 
reason  of  the  premises  she  has  been  damaged  in  the  sum  of 
$10,000,  for  which  she  asks  judgment  against  said  defend- 
ant." 

Prom  the  opinion  of  the  learned  judge  who  heard  the  case 
in  the  circuit  court,  it  is  apparent  that  it  was  decided,  and 
the  demurrer  sustained,  upon  the  theory  that  the  statements 
of  the  petition  show  the  deceased,  Calvin  Gilbert,  to  have 
been  guilty  of  contributory  negligence,  and  as  a  consequence 
there  can  be  no  recovery  from  the  resulting  injury  or  death. 

The  duty  of  one  driving  upon  a  public  highway,  and 
approaching  a  railway  crossing,  has  been  the  subject  of  adju- 
dication in  the  supreme  court  of  the  United  States  in  a  num- 
ber of  cases.  In  Railroad  Co.  v.  Houston,  95  U.  S.  697,  Mr. 
Justice  Field,  delivering  the  opinion  of  the  court,   says : 

''If  the  position  most  advantageous  for  the  plaintiff  be 
assumed  as  correct,  that  the  train  was  moving  at  an  unusual 
rate  of  speed,  its  bell  not  rung,  and  its  whistle  not  sounded, 
it  is  still  difficult  to  see  on  what  ground  the  accident  can  be 
attributed  sorely  to  the  'negligence,  unskillfulness,  or  crimi- 
nal intent'  of  the  defendant's  engineer.  Had  the  train  been 
moving  at  an  ordinary  rate  of  speed,  it  would  have  been  im- 
possible for  him  to  stop  the  engine  when  within  four  feet  of 
the  deceased.     And  she  was  at  the  time  on  a   private   right 
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of  way  of  the  company,  where  she  had  no  right  to  be.  But, 
aside  from  this  fact,  the  failure  of  the  engineer  to 
sound  the.  whistle  or  ring  the  bell,  if  such  were  the 
fact,  did  not  relieve  the  deceased  from  the  necessity  of 
taking  ordinary  precautions  for  her  safety.  Negligence 
of  the  company's  employees  in  these  particulars  was  no  ex- 
cuse for  negligence  on  her  part.  She  was  bound  to  listen  and 
to  look,  before  attempting  to  cross  the  railroad  track,  in  order 
to  avoid  an  approaching  train,  and  not  to  walk  carelessly 
into  the  place  of  possible  danger.  Had  she  used  her  senses, 
she  could  not  have  failed  to  both  hear  and  to  see  the  train 
which  was  coming.  If  she  omitted  to  use  them,  and  walked 
thoughtlessly  upon  the  track,  she  was  guilty  of  culpable  neg- 
ligence, and  so  far  contributed  to  her  injuries  as  to  deprive 
her  of  any  right  to  complain  of  others.  If,  using  them,  she 
saw  the  train  coming,  and  yet  undertook  to  cross  the  track, 
instead  of  waiting  for  the  train  to  pass,  and  was  injured,  the 
consequences  of  her  mistake  and  temerity  cannot  be  cast 
upon  the  defendant.  No  railroad  company  can  be  held  for  a 
failure  of  experiments  of  that  kind.  If  one  chooses  in  such 
a  position  to  take  risks,  he  must  bear  the  possible  conse- 
quences of  failure.  Upon  the  facts  disclosed  by  the  undis- 
puted evidence  in  the  case,  we  cannot  see  any  ground  for  a 
recovery  by  the  plaintiff.'* 

In   Schofield   v.   Railway  Co.,  114  U.  S.  615,  5  Sup.  Ct. 

1125,  the  facts  are  somewhat  analogous  to  those  set  up  in 
the  petition  in  the  present  case.  Mr.  Justice  Blatchford, 
in  speaking  for  the  court,  on  page  617,  114  U.  S.,  and  page 

1126,  5  Sup.  Ct.,  says : 

**The  ground  upon  which  the  circuit  court  directed  a  ver- 
dict for  the  defendant  (2  McCrary  268,  8  Fed.  488)  was  that 
the  plaintiff,  by  his  own  showing,  was  guilty  of  contributory 
negligence,  whatever  negligence  there  may  have  been  on 
the  part  of  the  defendant.  Applying  the  test  that  if  it  would  be 
the  duty  of  the  court,  on  the  plaintiff's  evidence,  to  set  aside, 
as  contrary  to  the  evidence,  a  verdict  for  the  plaintiff,  if 
given,   the  court   had  authority  to  direct  a  verdict  for  the 
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defendant,  it  considered  the  case  under  the  rules  laid  down 
in  Improvement  Co.  v.  Stead,  95  U.  S.  161,  and  especially  in 
Railroad  Co.  v.  Houston,  Id.  697,  and  arrived  at  the  conclu- 
sion of  law  that  neither  the  fact  that  the  train  was  not  a 
regular  one,  nor  the  fact  of  its  high  rate  of  speed,  excused 
the  plaintiff  from  the  duty  of  looking  out  for  a  train ;  that 
the  fact  that  it  did  not  stop  at  the  depot  could  avail  the 
plaintiff  only  on  the  view  that,  hearing  a  whistle  from  it,  as 
it  was  south  of  the  depot,  he  supposed  it  would  stop  there» 
and  so  failed  to  look;  but  that,  in  such  case,  he  would  have 
been  negligent,  because  it  was  not  certain  the  train  would 
stop  at  the  depot,  and  he  would  have  had  warning  that  the 
train  was  approaching ;  and  that  the  neglect  of  the  train  to 
blow  a  whistle  or  ring  a  bell  between  the  depot  and  the  cross- 
ing did  not  relieve  the  plaintiff  from  the  duty  of  looking 
back,  at  least  as  far  as  the  depot,  before  going  on  the  track; 
and  that  in  view  of  the  duty  incumbent  on  the  plaintiff 
to  look  for  a  coming  train  before  going  so  near  to  the  track 
as  to  be  unable  to  prevent  a  collision,  and  of  the  fact  that  he 
was  at  least  100  feet  from  the  crossing  when  the  train  passed 
the  depot,  and  could  then  have  seen  it  if  he  had  looked,  and 
have  avoided  the  accident  by  stopping  until  it  had  passed 
by,  he  was  negligent  in  not  looking." 

In  a  very  late  case  (Railroad  Co.  v.  Freeman,  174  U.  S. 
379,  19  Sup.  Ct.  763)  the  same  doctrine  is  applied,  and  again 
enforced. 

The  principle  settled  in  these  cases  is  that  the  failure  on 
the   part  of  the  railway  company  to  give   signals,  when 
approaching  a  highway  crossing,  although  the  train  may  be 
moving  at  an  unusual  rate  of  speed  and  the  company  be 
guilty  of  negligence  in  the  running  and  manage- 
ment thereof,  does  not  absolve  the  traveler  from  omri£S^-^Bau- 
the    duty    of    listening    and    looking    before  SSbSu^NaffU- 
attempting  to  cross  such  railroad  track,  in  order 
to  avoid  the  approaching  train.     In  such  cases,  if  the  trav- 
eler uses  his  senses,  and  the  view  of  the  approaching  train  is 
onobstructed,  he  cannot  fail  to  be  aware  of  its  approach. 
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If,  failing  to  exercise  this  care,  the  traveler  thoughtlessly 
drives  upon  the  track  without  seeing  the  approaching  train » 
he  so  far  contributes  to  his  injury  as  to  deprive  him  of  the 
right  of  recovery.  If,  using  the  senses  of  sight  and  hearing, 
the  traveler  sees  the  train  approaching,  and  yet  attempts  to 
cross  the  track,  instead  of  waiting  for  the  train  to  pass,  or  tak- 
ing proper  precautions  to  preserve  his  safety,  the  consequences 
of  such  negligence  cannot  be  charged  to  the  railroad  company. 
Prom  the  facts  in  the  present  case,  as  stated  in  the  petition, 
it  appears  that  the  deceased  was  approaching  the  track  of 
the  defendant  company  in  a  covered  buggy ;  that  he  had  a 
full  view  of  the  track  in  a  southeasterly  direction,  and  that 
he  saw  the  approaching  train  at  a  distance  of  from  2,600  to 
3,000  feet,  rapidly  nearing  the  crossing;  that  this  discovery 
was  made  by  the  decedent  when  he  was  135  feet  from  the 
track;  that  he  proceeded  to  approach,  and  attempted  to  cross 
the  track  without  looking  in  the  direction  from  which  the 
train  was  coming;  that  he  reached  the  track  in  not  more 
than  24  seconds  from  the  time  he  saw  the  train.  During  this 
time  the  train  was  in  full  view.  There  was  nothing  to 
prevent  decedent  from  checking  or  stopping  his  horse  in  time 
to  avoid  the  injury.  He  did  not  see  fit  to  do  so,  but,  looking 
away  from  the  train,  he  drove  in  his  covered  buggy  upon  the 
track  and  was  killed.  The  statement  in  the  petition  is  that 
he  did  not  look  at  the  train  after  his  first  discovery  of  its 
approach.  In  thus  experimenting  upon  the  chances  of  cross- 
ing in  safety,  we  think  the  decedent  was  guilty  of  negligence ; 
and,  admitting  the  allegations  of  the  petition  as  to  the  negli- 
gence of  the  company,  it  still  appears  that  the  negligence  of 
the  decedent,  continuing  up  to  the  time  of  the  injury,  directly 
contributed  thereto,  and  consequently  prevents  a  recovery  in 
this  case. 

It  further  appears  that  a  cause  of  action  is  sought  to  be 
made  under  the  rule,  recognized  in  a  number  of  cases,  which 
permits  a  recovery  where,  notwithstanding  the  negligence  of 
the  plaintiff,  there  was  negligence  on  the  part  of  the  company* 
after  it  became  aware  of  the  negligence  of  the  plaintiff,  in 
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failing  to  exercise  reasonable  care  to  avoid  the  consequences 
of  the  plaintiff's  neglect.  This  rule  was  applied  in  this  court 
in  the  late  case  of  Railroad  Co.  v.  Hellenthal,  60  U.  S.  App. 
156,  31  C.  C.  A.  414,  and  88  Fed.  116.  Judgb  Clark,  in 
delivering  the  opinion  of  the  court,  uses  this  language  : 

"There  is,  however,  a  qualification  of  this  general  rule  as 
thus  stated,  as  fully  established  by  decisions  of  the  highest 
authority  as  the  rule  itself.  This  qualification  is  expressed 
in  the  proposition  that,  if  it  be  shown  that  the  defendant, 
after  becoming  aware  of  the  plaintiff's  negligence,  might,  by' 
the  exercise  of  reasonable  care  and  prudence,  have  avoided 
the  effect  of  the  plaintiff  *s  negligence  or  trespass,  the  defend- 
ant is  liable  for  the  injury.  The  qualification  of  the  rule  is 
thus  stated  in  Railway  Co.  v.  Ives,  144  U.  S.  408,  429,  12 
Sup.  Ct.  687 :  'Although  the  defendant's  negligence  may 
have  been  the  primary  cause  of  the  injury  complained  of, 
yet  an  action  for  such  injury,  cannot  be  maintained  if  the 
proximate  and  immediate  cause  of  the  injury  can  be  traced  to 
the  want  of  ordinary  care  and  caution  in  the  person  injured ; 
subject  to  this  qualification,  which  has  grown  up  in  recent 
years  (having  been  first  enunciated  in  Davies  v,  Mann,  10 
ifees.  &  W.  546),  that  the  contributory  negligence  of  the 
party  injured  will  not  defeat  the  action  if  it  be  shown  that 
the  defendant  might,  by  the  exercise  of  reasonable  care  and 
prudence,  have  avoided  the  consequences  of  the  injured 
party's  negligence.'  " 

This  rule,  as  applied  in  the  supreme  court  of  the  United 
States  in  cases  of  contributory  negligence,  has  had  reference 
to  cases  where  the  defendant,  after  knowledge  of  the  dan- 
gerous position  in  which  the  negligence  of  the  plaintiff  has 
placed  himself,  might,  by  the  exercise  of  reasonable  care, 
have  avoided  the  consequences  of  the  injured  party's  negli- 
gence. In  such  cases  recovery  has  been  permitted.  Coast- 
ing Co.  V.  Tolson,  139  U.  S.  551,  11  Sup.  Ct.  653. 

Shearman  &  Redfield,  in  their  work  on  Negligence  (5th 
Bd.  §  99),  state  the  doctrine  as  follows : 

"It  is  now  perfectly  well  settled  that  the  plaintiff  may  re- 
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cover  damages  for  au  injury  caused  by  the  defendant's  neg- 
ligence, notwithstanding  the  plaintiff's  own  negligence 
exposed  him  to  the  risk  of  injury,  if  such  injury  was  more 
immediately  caused  by  the  defendant's  omission,  after  becom- 
ing aware  of  the  plaintiff's  danger,  to  use  ordinary  care  for  the 
purpose  of  avoiding  injury  to  him.  We  know  of  no  court  of 
last  resort  in  which  this  rule  is  any  longer  disputed,  although 
the  same  rule,  in  substance,  but  inaccurately  stated,  has  been 
made  the  subject  of  strenuous  controversy.  But,  furthermore, 
the  plaintiff  should  recover,  notwithstanding  his  own  negli- 
gence exposed  him  to  the  risk  of  injury,  if  the  injury  of 
which  he  complains  was  more  immediately  caused  by  the 
omission  of  the  defendant,  after  having  such  notice  of  the 
plaintiff's  danger  as  would  put  a  prudent  man  upon  his 
guard,  to  use  ordinary  care  for  the  purpose  of  avoiding  such 
injury.  It  is  not  necessary  that  the  defendant  should  actually 
know  of  the  danger  to  which  tlie  plaintiff  is  exposed.  It  is 
enough  if,  having  sufficient  notice  to  put  a  prudent  man  on 
the  alert,  he  does  not  take  such  precautions  as  a  prudent  man 
would  take  under  similar  notice.  This  rule  is  almost  uni- 
versally accepted.  The  most  reckless  persistence,  on  the 
part  of  one  exposed  to  danger,  will  not  justify  another  in 
consciously  refraining  from  using  care  to  avoid  injury  to 
him.  This  qualification  of  the  doctrine  of  contributory 
negligence,  often  called  the  'rule  in  Davies  v,  Mann,'  from 
the  leading  case  on  this  subject,  has  been  much  criticised. 
But  those  criticisms  turn  mainly  upon  the  language  used  by 
Baron  Parke  in  that  case,  which  is,  perhaps,  too  broad,  and 
which  has  not  been  here  adopted,  although  it  has  been 
literally  repeated  in  the  highest  court  of  England  as  well  as 
in  that  of  the  United  States.  It  is  possible,  too,  that  the 
application  of  the  principle  in  Davies  v.  Mann  was  erroneous, 
but  that  does  not  affect  the  validity  of  the  principle  which 
lay  at  the  foundation  of  the  case.  That  principle  is  that  the 
party  who  has  the  last  opportunity  of  avoiding  accident  is 
not  excused   by  the  negligence  of  any  one  else.     His  negli- 
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Sence,  and   not  that   of  the   one  first   in  fault,  is  the  sole 
proximate  cause  of  the  injury." 

As  we  understand  the  rule  to  be  deduced   from   these 
authorities,   it  amounts  to  this:     That  where  the  plaintiff, 
by  his  own  negligence,  has  placed  himself  in  a  dangerous 
position,   where  injury   is  likely  to  result,  the 
defendant,   with   knowledge,  or  such  notice  as  SS^S^*??'!^^ 

«  «  ^     «  «    .       -rn       1  withstanding 

is  equivalent  thereto,  of  the  plaintiff  s  danger,  g*'*gJ5J5f^ 
is  bound  to  use  reasonable  care  and  diligence  to 
avoid  injuring  the  plaintiff ;  and  where,  by  the  exercise  of 
such  care  he  could  do  so,  fails  to  avoid  the  injury,  this 
negligence  introduces  a  new  element  into  the  case,  and 
Tenders  the  defendant  liable,  because  such  negligence  becomes 
the  direct  and  proximate  cause  of  the  injury.  We  do  not 
think  the  principle  settled  in  these  cases  applies  to  a  case 
where  it  clearly  appears  that  the  injury  is  the  result  of  the 
concurrent  negligence  of  the  plaintiff  and  defendant.  There 
is  no  averment  in  the  petition  that  the  engineer  or  fireman 
saw  the  decedent  upon  the  track,  or  in  a  place  of  imminent 
danger,  in  time  to  have  avoided  the  injury.  Taking  the 
allegations  of  the  petition  together,  it  seems  to  us  to  be  a 
case  of  concurrent  negligence  on  the  part  of  the  decedent  and 
the  railway  company.  Assuming  it  to  be  true  that  the  de- 
fendant was  guilty  of  the  negligence  charged  in  the  petition, 
the  deceased  was  guilty  of  negligence  which  directly  con- 
tributed to  the  injury.  In  this  view  of  the  case,  we  do  not 
think  it  is  brought  within  the  principle  laid  down  in  Railroad 
Co.  V.  Hellenthal,  above  cited,  and  similar  cases.  As  the 
petition  fails  to  disclose  a  cause  of  action  in  favor  of  the 
plaintiff,  the  demurrer  was  properly  sustained,  and 
the  judgment   of  the   court  below   is   affirmed. 
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Central  of  Georgia  Ry.  Co. 

V, 

Hall. 

[Supreme  Court  of  Georgia y  Dec,  /,  i8gg^ 

Dispersal  of  Jury— Discretion  of  Court. — It  is  within  the  discretion 
of  the  trial  judge  on  the  trial  of  a  civil  case  to  allow  the  jury  to 
disperse  at  dinner  and  at  night,  while  the  evidence  is  being  submitted, 
and  before  they  retire  to  make  up  their  verdict,  without  the  con- 
sent of  the  parties  to  the  case ;  no  motion  being  made  contra^  or 
cause  showing  for  not  allowing  the  separation. 

Crossings— Duty  to  Check  Speed.— In  the  trial  of  an  action 
against  a  railroad  company  for  injuries  done  to  property  at  a  public 
crossing  which  was  half  a  mile  from  the  depot  where  the  train 
started,  it  was  not  error  to  give  in  charge  to  the  jury  "the  crossing 
law,"  as  contained  in  sections  2222  and  2224  of  the  Civil  Code. 

Excessive  Verdict.— The  verdict,  as  written  off  under  the  order  of 
the  court,  is  not  so  excessive  as  to  require  a  new  trial. 

(Syllabus  by  the  Court.) 

Error  by  defendant  from  Sumter  county  superior  court. 
Affirmed, 

J,  B.  Hudson  and  William  D.  Kiddoo^  for  plaintiff  in  error. 
L.  J,  Blalocky  W.  P.  IValliSy  and  J,  A.  Hixotiy  for  defend- 
ant in  error. 

Simmons,  C.  J.  At  a  point  some  half  mile  below  the 
depot  in  the  city  of  Americus,  HalPs  team  and  wagon,  which 
was  loaded  with  one  ton  of  guano,  was  run  over  by  one  of 
^     a«  ^^  defendant's  engines  at  a  public  crossing  within 

the  city  limits.  The  wagon  was  destroyed, 
one  of  the  mules  rendered  entirely  useless  for  service,  and 
the  other  one  was  so  badly  injured  that  he  was  of  very  little 
use  thereafter.  The  ton  of  guano  was  practically  scattered 
to  the  winds,  very  little  of  it  being  saved.  The  evidence  is 
clear  that  the  servants  of  the  company  did  not  observe  the 
''crossing  law"  contained  in  sections  2222   and  2224  of  the 
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Civil  Code,  so  far  as  the  checking  of  the  speed  of  the  train 
was  concerned.  There  is  a  conflict  in  the  testimony  as  to 
whether  the  bell  was  rung  or  not.  Hall  brought  his  action 
to  recover  damages  for  the  injury  which  he  alleged  he  sus- 
tained on  account  of  the  negligence  of  the  servants  of  the 
railroad  company.  Upon  the  trial  of  the  case,  before  the  testi- 
mony was  concluded,  the  judge  allowed  the  jury  to  disperse 
lor  the  purpose  of  procuring  their  dinners,  and  also  at  night, 
to  allow  them  to  return  to  their  homes.  This  was  done,  as 
the  motion  for  new  trial  alleges,  over  the  protest  of  counsel 
lor  the  defendant  at  the  dinner  hour,  and  without  his  consent 
when  they  were  allowed  to  disperse  at  night.  The  trial 
resulted  in  a  verdict  for  $400  for  the  plaintiff,  and  a  motion 
lor  a  new  trial  was  made,  which  was  overruled,  and  the 
defendant  excepted. 

1.  The  motion  complains  that  the  judge  allowed  the  jury 
to  disperse,  over  the  protest  of  counsel,  and  without  his  con- 
sent. When  this  case  was  being  argued  on  these  two 
grounds,  it  was  admitted  that  the  protest  men- 
tioned in  the  motion  for  a  new  trial  was  a  ^^^Si^tion 
private  protest  to  the  judge.  This  court  has 
held  that  private  communications  between  the  judge  and 
counsel  are  not  matters  that  can  be  reviewed  here.  Grant  v. 
State,  97  Ga.  790,  25  S.  E.  399 ;  Stancell  v.  Kenan,  33  Ga. 
56.  So,  we  will  consider  the  motion  merely  as  if  the  jury 
were  allowed  to  disperse  without  the  consent  of  the  counsel. 
This  is  not  an  open  question  in  this  court.  As  early  as  the 
case  of  Stancell  v.  Kenan,  supra  (decided  August,  1861)4 
this  court  held  that  it  was  a  matter  of  discretion  for  the  trial 
judge  as  to  whether  he  would  allow  the  jury  to  disperse  or 
not  during  the  trial  of  the  case.  In  discussing  this  question, 
Jbnkins,  J.,  said:  "Is  it,  then,  erroneous  in  the  court  to 
permit  a  special  jury,  engaged  in  a  protracted  trial  of  a  civil 
cause,  to  separate,  whenever  the  court  takes  a  recess,  for 
necessary  refreshment,  no  motion  being  made  contra^  or 
cause  shown  for  not  doing  so?  We  think  not.  It  is  a  mat- 
ter of  practice  that  may  well  be  submitted  to  the  sound  dis  - 
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cretion  of  the  court,  the  usual  caution  being  given  to  the 
jurors  not  to  converse  with  anyone  touching  the  case  during 
such  separation."  And  this  seems  to  be  the  practice  in 
other  jurisdictions.  2  Thomp.  Trials,  §  2548,  and  cases 
there  cited;  12  Am.  &  Eng.  Enc.  Law  (1st  Ed.)  p.  374,  and 
cases  cited.  It  may  be  argued,  however,  that  to  make  a 
motion  to  the  court  to  keep  the  jury  in  their  room  during  the 
trial  would  prejudice  counsel  and  his  case  before  the  jury. 
That,  perhaps,  is  true;  but  counsel,  if  he  desired  to  make 
such  a  motion,  could  request  the  court  to  have  the  jury 
retired,  and  then  make  it,  and  show  his  reasons  for  desiring 
the  jury  to  be  kept  together.  If  the  reasons  were  sufficient, 
no  judge,  in  our  .opinion,  would  deny  the  motion.  If  he 
should  refuse  it,  then  it  would  be  a  subject-matter  of  review 
in  this  court,  because  it  would  have  been  made  in  open  court, 
and  a  decision  pronounced  thereon. 

2.  Under  the  facts  disclosed  by  the  record,  there  was  no 
error  in  giving  the  law  in  relation  to  the  duties  of  railroad 
companies  in   approaching  public  crossings.     It  was  argued 

here  that  this  law  was  inapplicable  to  the  facts 
tocheSpBiSS^    of  the  case,  as   the  crossing  was  so'  near  the 

starting  point  of  the  train  that  it  would  be 
impossible  to  comply  with  the  law.  We  understand  from 
the  record  and  the  argument  of  counsel  that  this  crossing 
where  the  injury  was  inflicted  was  some  half  a  mile  below 
the  depot  from  which  the  train  started.  It  was  held  in  the 
case  of  Harris  v.  Railroad  Co.,  78  Ga.  526,  30  Am.  &  Eng. 
R.  Cas.  581,  3  S.  E.  355  (5),  that  the  statute  does  not  require 
that  a  train  started  at  or  upon  a  public  crossing  should  be 
checked,  and  kept  checked,  while  passing  over  that  crossing. 
This  was  held,  for  the  reason  that  the  train  could  never  pass 
over    the  crossing  if  it  was   checked,   and  kept  checked. 

Where  the  crossing  is  a  sufficient  distance  from  the  starting 

• 

point  of  the  train  to  allow  it  to  get  under  way,  we  think  that 
the  law  is  applicable,  as  was  held  in  the  case  of  Railway  Co. 
V,  Markens,  ZZ  Ga.  60,  13  S.  E.  855,  14  L.  R.  A.  281.  We 
agree  with  the  learned  counsel  that  this  law  which  requires 
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trains  to  check,  and  keep  checking,  when  approaching  cross- 
ings, is  a  hard  one,  and  that  it  is  impossible  for  the  railroads 
of  the  country  to  transact  the  business  of  the  country  and 
obey  it.  It  was  passed  about  50  years  ago,  before  the  people 
appreciated  the  necessity  of  rapid  transit  in  travel  and  in 
freight.  If  the  law  was  duly  obeyed  by  the  locomotive 
engineers,  I  am  informed  that  it  would  take  12  hours  or  more 
to  run  a  passenger  train  from  Atlanta  to  Macon,  a  distance 
of  about  100  miles.  Still,  it  is  the  law  of  the  land,  and  the 
courts  must  enforce  it,  however  hardly  it  may  work 
upon  the  business  interests  of  the  country,  if  it  should  be 
observed,  or  upon  the  railroads  when  they  violate  it. 
Where  the  servants  of  the  railroad  company  fail  to 
observe  it,  and  any  person  or  property  is  injured  upon  the 
crossing,  the  company  can  make  no  defense  except  that  the 
injury  was  done  by  the  consent  of  the  person  injured,  or 
that  he  could  have  avoided  the  injury  by  the  observance  of 
ordinary  care,  or  that  his  negligence  contributed  to  it,  in  the 
way  of  mitigation  of  damages.  Railroad  Co.  v.  Newton,  85 
6a.  517,  11  S.  B.  776.  Two  of  these  defenses  were  set  up 
in  this  case:  (l)  That  the  driver  of  the  wagon  could  have 
prevented  the  injury  by  the  exercise  of  ordinary  care ;  (2) 
by  his  own  negligence  he  contributed  to  the  accident.  These 
matters  were,  doubtless,  submitted  to  the  jury  under  proper 
instructions  from  the  court,  and  they  must  have  found  that 
the  driver  did  observe  proper  care,  and  that  no  negligence 
of  his  contributed  to  the  injury. 

3.  The  jury  found  a  verdict  for  $400.     This  was  $40  more 
than  the  highest  proven  value   of  the  property,  including 
expenses   in  curing  the  mule,  etc.     The  court  directed  this 
amount  to  be  written  off,  which  was  done  by 
the   plaintiff.      The   amount  thus    written   off      ?SSSS7* 
left  the  amount  of  the  verdict  within  the  proven 
value  of  the  property,   including  expenses,   etc.     The  trial 
judge   being  satisfied  with  the  verdict  as  written  off,  this 
court  cannot  say  that  it  is  so  excessive  as  to  require  a  new 
trial.    Judgment  affirmed.    All  the  justices  concurring. 
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St.  Louis,  I.  M.  &  S.  Ry.  Co. 
Dawson. 

{Supreme  Court  of  Arkansas,  March  /o,  /900.) 

Death  by  Wrongful  Act — Survival  of  Action.* — Deceased,  a  g-irl 
between  6  and  7  years  of  age,  was  seen  on  the  track  a  short  distance 
in  front  of  the  engine.  Immediately  after  the  train  passed  over  her, 
she  was  discovered  lying  on  the  track,  apparently  unconscious, 
though  she  was  seen  to  breath  ;  and,  in  a  moment  or  so,  after  givingf 
a  couple  of  gasps,  was  dead.  Held,  that  a  right  of  action  for  her  paia 
and  suffering  survived  to  her  personal  representative ;  as  she  lived 
after  the  act  constituting  the  cause  of  action,  and  it  was  immaterial 
whether  or  not  she  was  conscious. 

Same — Conscious  Suffering — Burden  of  Proof— Excessive  Verdlct- 
— ^But  in  an  action  for  the  benefit  of  deceased's  estate,  for  the  paia 
and  suffering  endured  by  her,  a  verdict  for  $4,000  was  excessive ;  as 
plaintiff  did  not  prove  there  was  any  appreciable  interval  of  conscious 
suffering,  or,  if  any  was  proved,  it  was  not  shown  to  have  extended 
beyond  a  moment. 

Same — Contributory  Negligence  of  Parent. f — In  an  action  by  a 
parent,  for  his  own  benefit  as  next  of  kin,  to  recover  for  the  death  of 
his  child,  a  girl  between  6  and  7  years  of  age,  it  was  a  question  for 
the  jury  whether  the  conduct  of  plaintiff  in  permitting  deceased  to  g© 
visiting  unattended,  when  he  knew  she  would  have  to  pass  railwajr 
tracks,  upon  which  she  was  killed  by  defendant's  train,  when  the 
train  was  overdue,  and  might  be  expected  at  any  moment,  was 
contributory  negligence  barring  recovery. 

Appeal  by  defendant  from  Woodruff  county  circuit  court. 
Reversed, 

On  the  9th  day  of  June,  1896,  Marie  Dawson,  the  daughter 
of  plaintiff,  M.  L.  Dawson,  while  crossing  the  railway  track 

♦See  note,  10  Am.  &  Eng.  R.  Cas.,  N.  S.,  608. 

tSee  Dan  v.  Citizens'  St.  R.  Co.  (Tenn.),  10  Am.  &  Eng.  R.  Cas., 
N.  S.,  880,  abstr,,  and  note,  880  et  seq. 
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of  the  St.  Louis,  Iron  Mountain  &  Southern  Railway  Com- 
pany at  Hayne's  station,  was  struck  by  a  loco-  oawBtat^i. 
motive,  run  over,  and  killed.  She  was  between 
6  and  7  years  of  age,  and  had  started  on  a  visit  to  some 
companions  who  lived  in  the  portion  of  the  town  across  the 
railway  from  her  home.  She  was  seen  on  the  track  a  short 
distance  in  front  of  the  engine,  but  no  witness  saw  her  at  the 
time  she  was  struck.  After  the  train  passed  over  her,  she 
was  discovered  lying  on  the  track.  She  had  been  pushed 
along  the  track,  and  looked  like  a  bundle  of  rags.  One  of 
her  legs  was  cut  off  above  the  knee,  and  a  portion  of  the 
entrails  protruded.  One  witness  testified  that,  with  these 
exceptions,  the  body  was  not  much  mutilated,  though  he  said 
the  skull  w<is  broken.  Those  who  reached  her  first  testified 
that  she  did  not  move,  and  did  not  appear  to  be  conscious, 
though  she  was  seen  to  breathe.  ''Some  one  called  her, 
'Marie,  Marie,'  but  she  never  spoke.  She  gave  a  couple  of 
gasps,  and  in  a  moment  or  so  was  dead.''  This  action  was 
brought  by  the  plaintiff,  as  administrator  of  the  estate  of 
Marie  Dawson.  There  were  two  causes  of  action  set  up  in 
[separate  paragraphs  of  the  complaint.  One  sought  a  recov- 
ery in  behalf  of  her  estate  for  the  pain  and  suffering  caused 
her  by  the  injury.  The  second  paragraph  sought  a  recovery 
ip  behalf  of  plaintiff,  and  for  his  use  and  benefit,  as  her 
father  and  next  of  kin.  The  jury  found  in  favor  of  plaintiff, 
and  assessed  the  damages  on  the  first  count,  for  pain  and 
suffering,  at  $4,000,  and  at  $500  on  the  second  count.  The 
railway  company  appealed. 

Dodge  &  Johnson^  for  appellant. 
McCulloch  &  McCullochy  for  appellee. 

RiDDiCK,  J.  (after  stating  the  facts).  We  think  the  evi- 
dence sufficient  to  support  the  finding  of  the  jury  that  the 
employees  of  the  company  in  charge  of  the  train  were  guilty 
of  negligence  causing  the  death  of  plaintiff's  child.  We 
are  also  of    the  opinion  that  a  right  of    action  survived 
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to  the  personal  representative;  for  the  survival  of  the 
Dj^^bywjwij-  action  depends  upon  whether  the  injured  child 
ofAotion.  lived  after  the   act  constituting  the  cause   of 

action,  and  it  is  not  material  whether  she  was  conscious  or 
not.  If  she  lived  after  her  right  of  action  was  complete,  this 
right,  which  she  possessed,  passed,  by  virtue  of  the  statute,  to 
her  personal  representative.  Davis  v.  Railway,  53  Ark.  127 ,  44 
Am.  &  Eng.  R.  Cas.  690,138.  W.  801, 7  L.  R.  A.  283 ;  HoUen- 
beck  V.  Railroad  Co.,  9  Cush.  478;  Mulchahey  v.  Car- Wheel 
Co. ,  145  Mass.  281 ,  14  N.  E.  106.     But  when  the  administrator 

sues,  for  the  benefit  of  the  estate,  to  recover  for 


S^SS^SS^  the  pain  and  suffering  endured  by  the  deceased , 
sscemiTevar-     the  period  for  which   damages  can  be  assessed 

diet.  *^ 

ends  with  the  life  of  the  deceased.  Davis  v. 
Railway,  53  Ark.  127,  44  Am.  &  Eng.  R.  Cas.  690,  13  S.  W. 
801,  7  L.  R.  A.  283.  The  administrator  can  recover  only- 
such  an  amount  as  the  deceased  might  have  recovered  had 
she  been  miraculously  restored  to  life  and  health  at  the 
moment  of  her  death.  The  burden  of  proof  is  on  plantiff  to 
show  that  the  deceased,  as  a  result  of  the  injury,  underwent 
conscious  pain  and  suffering.  The  cases,  with  few  exceptions, 
hold  that,  for  injury  causing  instantaneous  death,  no  recov- 
ery can  be  had  for  pain  and  suffering.  And  the  same  rule  is 
applied  when,  though  life  remains  a  few  moments,  uncon- 
sciousness instantly  follows  the  injury ;  for  in  such  a  case 
no  conscious  suffering  is  shown.  Some  of  the  cases  go  fur- 
ther, and  hold  that,  although  a  moment's  interval  of  con- 
scious suffering  be  proved,  if  this  be  a  mere  incident  to  the 
death,  no  recovery  can  be  had  for  pain  and  suffering.  This 
question  was  considered  in  the  case  of  The  Corsair  (decided 
by  the  supreme  court  of  the  United  States  in  1891),  12  Sup. 
Ct.  949,  36  L.  Ed.  727.  In  that  case  the  person  for  whose 
pain  and  suffering  damages  were  sought  was  a  passenger  on 
the  tug  Corsair,  which  was  negligently  run  against  the  bank 
of  the  Mississippi  river,  and  sunk  in  about  10  minutes  after 
the  collision.  It  was  contended  in  that  case  that  the 
deceased  suffered  great  mental  and  physical  pain  and  shock, 
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and  endured  the  tortures  and  agonies  of  death.  But,''  said 
the  court,  *'there  is  no  averment  from  which  we  can  gather 
that  these  pains  and  sufferings  were  not  substantially  con  - 
temporaneous  with  her  death,  and  inseparable,  as  a  matter 
of  law,  from  it.  Had  she  suffered  bodily  wounds  and 
bruises  from  the  result,  of  which  she  lingered  and  ultimately 
died,  it  is  possible  that  her  sufferings  during  her  illness 
would  give  a  separate  cause  of  action ;  but  the  very  fact 
that  she  died  by  drowning  indicates  that  her  sufferings  must 
have  been  brief,  and,  in  law,  a  mere  incident  to  her  death. 
Her  fright  for  a  few  minutes  is  too  unsubstantial  a  basis  for 
a  separate  estimation  of  damages."  Elennedy  v.  Sugar 
Refinery,  125  Mass.  90;  Moran  z/.  HoUings,  125  Mass.  93; 
note  to  Brown  v.  Railway  Co.  (Tenn.  Sup.),  70  Am.  St. 
Rep.  667  (s.  c.  47  S.  W.  415).  There  are,  however,  cases 
seemingly  in  conflict  with  this  decision.  The  supreme  court 
of  New  Hampshire,  in  a  case  where  damages  were  sought  for 
death  occasioned  by  drowning,  held  that  the  circumstances, 
showing  death  by  drowning  in  muddy,  stagnant,  and  slimy 
water,  were  such  that  "the  jury  might  legitimately  infer,  not 
only  that  the  death  was  not  instantaneous,  but  that  it  was 
attended  with  both  physical  and  mental  pain  and  suffering." 
Clark  V.  Manchester,  64  N.  H.  471,  13  Atl.  867.  Of  course, 
these  cases  turn  to  some  extent,  upon  the  statute  giving  the 
right  of  action ;  for  at  common  law  there  was  no  right  of 
action  for  injuries  causing  death.  By  a  strange  fiction,  the 
extremity  of  the  wrong  precluded  the  redress.  Goodsell  v. 
Railroad  Co.,  33  Conn.  55.  But,  whichever  view  we  should 
adopt  as  to  death  by  drowning,  or  when  some  brief  interval 
of  conscious  suffering  before  death  was  shown,  we  do  not 
think  a  judgment  for  $4,000  on  the  first  count  of  the  com- 
plaint can  be  sustained,  under  the  facts  of  this  case;  for  no 
appreciable  interval  of  conscious  suffering  was  proved,  or, 
if  any  was  proved,  it  is  not  shown  to  have  extended  beyond 
a  moment.  The  burden  of  showing  this  suffering  was  on 
plaintiff,  but  we  see  nothing  in  the  evidence  to  establish  it, 
18  (N  s)  A  &  B  R  Cas— 3 
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ualess  it  may  be  inferred  from  the  fact  that  the  train  was  not 
running  rapidly.  No  witness  saw  the  child  at  the  time  she 
was  struck.  No  one  heard  any  cry  or  groan,  or  testified  to 
any  act  such  as  might  indicate  conscious  suffering.  Those 
who  saw  her  after  the  train  passed  say  that  she  did  not  move 
or  appear  .to  be  conscious.  After  they  reached  her,  she 
breathed  once  or  twice,  and  was  dead.  Counsel  for  appellee 
contends  that  she  was  not  killed  or  rendered  unconscious  by 
the  engine,  but  by  the  cars  behind  the  engine,  and  this,  no 
doubt,  was  the  view  taken  by  the  jury  in  estimating  the 
damages.  But  plaintiff's  case  is  based  on  the  theory  that 
the  child  was  struck  and  run  over  by  the  engine,  and  as  no 
witness  saw  her  after  she  was  struck,  until  the  entire  train 
had  passed,  the  argument  that  she  received  her  mortal  inju- 
ries, not  from  the  engine,  but  from  the  cars  behind,  is  based 
on  conjecture  only.  It  is  pure  guesswork,  and  not  sufficient 
to  sustain  the  judgment. 

The  cases  decided  by  the  supreme  court  of  Iowa,  and  cited 
by  counsel  for  appellee  on  this  point,  do  not  conflict  with 
this  conclusion.  Those  cases  hold  that  a  right  of  action 
survives  to  the  administrator  of  the  person  injured,  though 
the  deceased  survived  the  injury  only  for  a  moment.  But  ia 
that  state  no  damages  are  allowed  for  pain  and  suffering 
unless  the  action  is  commenced  by  the  injured  party  himself. 
If  the  action  is  brought  by  the  administrator,  compensation 
for  pecuniary  loss  to  his  estate  is  alone  considered ;  and  the 
courts  then  hold  that  bodily  pain  and  suffering  in  no  manner 
affect  the  estate,  and  that  in  such  actions  there  is  no  basis 
for  such  damages.  Dwyer  v.  Railway  Co.,  84  Iowa  479,  51 
N.  W.  244.  So  in  this  state  an  action  will  lie,  for  the  benefit 
of  the  next  of  kin,  to  recover  damages  suffered  by  them  on 
account  of  the  wrong,  though  the  death  be  instantaneous. 
But,  when  plaintiff  seeks  to  recover  for  pain  and  suffering 
borne  by  deceased,  there  must  be  evidence  to  show  such 
suffering,  before  a  judgment  can  be  sustained  on  that  ground. 
In  assessing  damages  for  wrongs  causing  death,  the  law 
does  not  undertake  to  find  a  sum  equal  to  the  value  of  life  to 


Am  &  Eng  DEATH  BY  WRONGFUL  ACT  35 

RCas 

St.  Louis,  etc.,  Ry*  Co.  v,  Dawson 

the  deceased »  or  for  which  the  person  killed  would  have  vol- 
antarily  suffered  death.  That  would  be  impracticable;  for 
to  most  persons  life  is  a  priceless  gift,  which  would  not  be 
surrendered  for  the  value  of  an  entire  railroad  paid  to  their 
estate.  Nor,  in  allowing  a  recovery  for  pain  and  suffering, 
does  it  aim  to  fix  a  sum  that  would  lead  one  willingly  to 
endure  such  pain;  for  few  would  consent  to  have  a  leg 
crushed  off,  and  bear  the  loss,  for  many  times  the  sums 
allowed.  Railway  Co.  v.  Milliken,  8  Kan.  647.  ''In  the 
absolute  sense,"  said  the  supreme  court  of  Georgia,  *' dam- 
ages equivalent  to  all  the  assets  of  a  railroad  company  might 
not  be  excessive,  nor  even  adequate,  for  a  serious  personal 
injury  resulting  from  its  negligence ;  but  in  any  practical 
sense  the  damages  in  each  case  must  be  graduated  so  that 
there  may  be  railroads  left  in  existence,  and  so  that  all 
like  injuries  occasioned  by  their  use  may  be  compensated 
in  some  reasonable  degree."  Railroad  Co.  v.  Young,  83  Ga. 
512,  10  S.  E.  197.  The  injury  being  irreparable  and  already 
suffered,  the  jury,  after  hearing  the  evidence,  are  allowed  to 
assess  a  sum  which,  in  their  judgment,  they  deem  a  reason- 
able compensation;  having  regard  for  the  severity  and  dura- 
tion of  the  pain  and  suffering.  On  this  paragraph  of  the 
complaint  the  only  damages  sought  are  for  pain  and  sufferings 
and  this  is  not  shown  to  have  lasted  longer  than  an  instant. 
The  jury  in  such  cases  are  given  great  latitude,  for  courts  do 
not  undertake  to  measure  pain  and  suffering ;  but  their  judg* 
ment  is  not  altogether  uncontrolled,  and,  when  such  questions 
are  brought  before  the  judge  on  motion  for  new  trial,  in 
determining  whether  the  proper  bounds  have  been  exceeded 
he  must,  to  a  large  extent,  be  governed  by  the  practice  of 
courts  in  such  cases,  as  shown  in  the  decision.  In  view  of 
these  decisions,  all  of  which,  so  far  as  we  know,  hold  that  in 
cases  of  instantaneous  death  nothing  can  be  recovered  for 
pain  and  suffering,  the  judgment  on  the  first  count,  even  if 
the  evidence  justifies  more  than  nominal  damages,  must  be 
regarded  as  excessive,  and  probably  allowed  by  the  jury  on 
the  theory,  argued  here,  that  the  child  continued  to  suffer 
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conscious  pain  and  mental  agony  after  the  engine  bad  passed 
over  her,  of  which,  as  we  have  stated,  there  is  no  evidence. 
The  argument  on  this  point,  and  the  amount  of  the  verdict, 
convince  us  that  the  jury  based  their  assessment  of  damages 
on  a  view  of  the  facts  not  supported  by  the  evidence,  and  we 
think  that  it  should  be  set  aside. 

On  the  second  count,  brought  by  the  father  as  the  personal 
representative  of  the  deceased,  and  for  his  benefit  as  next  of 
kin,  the  jury  assessed  the  damages  for  injury  sustained  at 

the  sum  of  $500.     The  evidence  showed  that  the 


uto^l^iSraoo  deceased  was  a  bright,  healthy  child,  between 

6  and  7  years  of  age;  and,  in  view  of  this  and 
other  circumstances  in  proof,  we  think  that,  if  defendant  is 
liable,  the  verdict  was  moderate.  But  on  the  trial  the  court 
refused  to  instruct  the  jury  that  the  plaintiff  could  not  recover 
on  this  count  if  it  was  shown  that  he  was  guilty  of  negligence 
contributing  to  his  injury.  While  the  negligence  of  the 
parent  will  not  be  imputed  to  the  child,  and  the  admin- 
istrator of  its  estate,  if  dead,  may  recover  damages  for  pain 
and  suffering  caused  by  negligence  of  defendant,  notwith- 
standing the  parent  himself  was  guilty  of  negligence  contrib- 
uting to  the  injury,  yet  the  rule  is  different  when  the  parent 
sues,  not  for  the  estate,  but  for  his  own  benefit.  In  such  a 
case  the  rule  that  no  one  can  recover  damages  for  an  injury 
caused  by  his  own  negligence  applies.  If  this  rule  is  sound 
when  applied  to  cases  where  one  sues  for  an  injury  to  himself » 
there  are  stronger  reasons  to  support  it  when  he  asks  dam- 
ages for  injuries  to  another.  Love  of  life  and  dread  of  pain 
would  usually  restrain  one  from  subjecting  himself  to  injury, 
for  the  purpose  of  basing  thereon  an  action  for  damages,  even 
if  contributory  negligence  did  not  bar  a  recovery.  But  it 
might  be  different  with  regard  to  injuries  to  others,  and  it 
would  be  specially  unwise  and  dangerous  to  remove  this 
restraint  in  such  cases.  We  therefore  think  that  the  instruc- 
tion asked  should  have  been  given.  The  child  was  too  young 
to  be  guilty  of  negligence,  and  we  do  not  say  that  the  father 
was  guilty  in  that  regard.     But  he  allowed  his  young  child 
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to  go  visiting,  when  he  knew  that  she  would  have  to  pass  the 
railway  tracks.  The  train  at  that  time  was  overdue,  and 
might  be  expected  at  any  moment.  She  was  allowed  to  go 
unattended,  and  without  having  been  specially  cautioned  to 
avoid  the  trains.  Under  these  circumstances,  it  was  a  ques- 
tion for  the  jtu^r  to  say  whether  he  was  guilty  of  contributory 
negligence,  and  the  instruction  asked  by  appellant  on  this 
point  should  have  been  given.  For  these  reasons,  the  judg- 
ment on  the  whole  case  must  be  reversed,  and  a  new  trial 
ordered. 


Tbxarkana  &  Ft.  S.  Ry.  Co. 

V. 

Anderson. 

{Supreme  Court  of  Arkansas ,  Nov,  4,  i8gg,) 

Chartered  Train — Injuries  to  Passenger — Liability  of  Railroad.* — 
A  railroad  company  cannot,  by  leasing  or  hiring  its  cars  temporarily, 
relieve  itself  of  liability  for  carrying  persons  thereon  beyond  stations 
where  they  desire  to  get  off,  and  from  the  duty  of  protecting  passen* 
gers  from  the  misconduct  of  one  another. 

Damages — Mental  Suffer! ng.f— There  can  be  no  recovery  for  men- 
tal suffering  without  showing  some  personal  injury  as  a  basis  of  the 
action. 

Carrying  beyond  Destination — Insults — Nominal  Damages. —  It 
appeared  that  plaintiff  was  delayed  two  hours,  under  ordinary  cir- 
cumstances; that  the  conductor  was  drunk  and  spoke  '*short,  like" 
to  plaintiff  ;  and  that  some  of  the  other  passengers  on  the  car  were 
drank,  boisterous,  and  profane.  Held,  that  only  nominal  damages 
were  recoverable. 

Appeal  by  defendant  from  Little  River  county  circuit 
court.     Reversed, 

Trimble  &  Braley^  John  A,  Eaton  y  and  Shaver  &  Nor- 
wood, for  appellant. 
Collins  &  Lake  and  T,  E,    Webber,  for  appellee. 

*8ee  Pierce  v.  North  Carolina  R.  Co.   (N.  Car.),  13  Am.  &  Eng.  R. 
Cas.,  N.  S.,  666,  kvl6.  foot-note, 
f  See  notes  at  end  of  case. 
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BuNN,  C.  J.  This  is  an  action  for  personal  damages » 
laid  in  the  complaint  at  $2,500,  and  verdict  and  judgment 
oase stated.  ^^^  $500,  from  which  the  defendant  railway  com- 
pany appeals.  Perhaps  to  state  the  case  in 
the  briefest  and  most  intelligible  manner  is  to  quote  from  the 
allegations  in  the  complaint,  and  then  give  the  evidence 
in  support  of  the  same:  "The  plaintiff,  Turie  Anderson, 
states  that  the  defendant,  the  Texarkana  &  Ft.  Smith  Rail- 
way Company,  is  a  corporation  organized  under  the  laws  of 
the  state  of  Arkansas,  and  operated  between  Texarkana, 
Arkansas,  and  Horatio,  in  said  states;  that  on  the  25th  day 
of  July,  1895,  plaintiff,  desiring  to  go  to  Ashdown  (a  point 
on  said  railroad),  purchased  from  defendant's  agent  at  Mis- 
tletoe (one  of  defendant's  passenger  stations)  tickets  for 
herself  and  two  children  to  Ashdown  and  return,  and  paid 
therefor  a  valuable  consideration,  to  wit,  the  sum  of  forty 
cents  each;  that  said  tickets  entitled  plaintiff  and  her  chil- 
dren to  first-class  passage  on  the  passenger  trains  of  defend- 
ant company  to  Ashdown  and  back  to  Mistletoe.  Plaintiff 
further  says  that  on  said  25th  day  of  July  she  offered  herself 
and  said  two  children  as  passengers  to  the  conductor  of  one 
of  defendant's  passenger  trains,  and  was  by  said  conductor 
accepted  as  such  both  to  Ashdown  and  return.  She  further 
says  that  she  and  her  two  children  were  properly  and  safely 
conveyed  to  Ashdown,  but  that  on  her  return  from  Ashdowa 
to  Mistletoe,  in  the  evening  of  said  day,  plaintiff  and  her 
said  children  were  exposed  to  taunts  and  insults  from  both 
passengers  and  employees  of  defendant  company ;  that  the 
conductor  in  charge  of  said  train,  and  other  employees  con- 
nected therewith,  together  with  a  number  of  the  passengers, 
were  drunk,  and  consequently  boisterous  and  insulting  to 
plaintiff  and  other  lady  passengers;  that  before  reaching 
Mistletoe,  plaintiff's  destination,  she  notified  said  conductor 
that  she  desired  to  leave  the  train  there,  and  demanded  that 
he  bring  the  train  to  a  stop,  which  he  at  the  time,  with  an 
oath,  refused  to  do;  that  by  reason  of  such  refusal  plaintiff 
was  compelled  to  pass  her  destination  and  go  on  to  Horatio, 
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the  tenninus  of  defendant's  road,  a  distance  of miles,  and 

that  the  trip  to  Horatio  and  back  to  Mistletoe  was  made  at 
imminent  risk  to  lives  of  plaintiff,  her  said  children,  and 
other  passengers,  by  reason  of  the  drunken  and  reckless  con- 
dition of  defendant's  employees  and  passengers  on  said  train ; 
that  said  employees  and  passengers  were  swearing,  carousing, 
and  shooting  off  firearms,  and  demeaning  themselves  otherwise 
to  the  alarm  of  plaintiff.  Plaintiff  further  says  that,  if  she  had 
been  permitted  to  leave  the  train  at  her  destination,  she  could 
have  reached  her  home  (about  two  miles  from  defendant's 
line  of  road)  early  in  the  evening,  whereas,  in  consequence  of 
having  been  negligently  and  carelessly  carried  beyond  same, 
she  conld  not  and  did  not  reach  her  home  until  late  in  the 
night.  Plaintiff  further  says  that  by  reason  of  defendant's 
carelessness,  insults,  and  negligence,  plaintiff  was  damaged 
in  the  sum  of  two  thousand  and  five  hundred  dollars,  where- 
fore she  asks  judgment  against  defendant  company  for  said 
sum  of  two  thousand  five  hundred  dollars,  and  others  proper 
relief."  This  complaint  was  sworn  to  positively,  and  the 
defendant  answered  as  follows ,  to  wit :  '  'Defendant  denies  that 
plaintiff  purchased  passenger  tickets  from  it,  or  rode  on  its 
passenger  train,  and  denies  that  its  employees  were  in  charge 
of  said  train,  or  were  drunk  or  guilty  of  any  misconduct,  and 
denies  that  it  carried  plaintiff  by  any  station,  or  that  she  has 
been  damaged  in  the  amount  sued  for,  or  any  other  amount  > 
by  reason  of  any  act  or  default  of  defendant.  Defendant 
avers  that  plaintiff  was  riding  on  an  excursion  train,  which 
had  been  chartered  from  defendant  by  others,  and  which 
was  not  under  defendant's  control,  except  as  to  its  safe 
movement  over  defendant's  track;  that  all  tickets  on  said 
excursion  train  were  sold,  and  fares  collected,  by  the  parties 
who  chartered  said  train  from  defendant  for  picnic  or  excur- 
sion purposes;  that  plaintiff  agreed  with  those  in  charge  of 
said  train  to  ride  thereon  to  Horatio  and  return  to  Mistletoe, 
which  she  did  voluntarily,  and  was  safely  conducted  accord- 
ingly, wherefore  she  is  estopped  from  complaining." 
Upon  the  theory  that  this  was  an  excursion  train  chartered 


40  PERSONAL  INJURIES  Vol  XVIII 

(NS) 

Texarkana,  etc.,  Ry.  Co.  v.  Anderson 

by  a  third  party  for  the  day,  for  the  purpose  of  carrying 
picnickers  or  excursionists,  as  set  forth  in  the  answer,  at 
the  instance  of  the  plaintifiF  the  court  gave  instruction  No.  2, 
over  the  objection  of  defendant,  which  is  as  follows :  ''You 
are  instructed  that  the  defendant  company  cannot  relieve 
itself  of  liability  by  evidence  that  it  had  leased  its  train  to 
individuals  to  run  an  excursion  train  over  its  railroad,  if 
said  company  had  an  agent  and  representative  on  said  train, 
who  controlled  the  motive  power,  and  was  subject  to  orders 
from  headquarters  of  said  road  as  to  the  movement  of  the 
said  train  with  relation  to  other  trains,  and  its  safe  conduct  ; 
and  if  you  find  from  the  evidence  that  the  defendant  company 
had  this  employee  on  said  train  who  [was]  were  engaged  in 
the  operation  of  the  said  train,  then  the  defendant  company 
would  be  liable  to  plaintiff  for  any  damages  shown  by  evi- 
dence to  have  been  sustained  by  her  by  reason  of  said  train 
not  being  stopped  at  her  station,  if  the  evidence  shows  it; 
was  not  stopped  at  said  station."  On  the  other  hand,  the 
court  refused  to  give  the  following  instruction  asked  by  the 
defendant,  to  wit.  No.  3:  "You  are  instructed  that  if  pri- 
vate individuals  obtained  the  use  of  said  train  for  the  purpose 
of  running  an  excursion,  and  paid  a  rental  therefor,  and  sold 
tickets  thereover,  one  of  which  was  sold  to  plaintiff,  and 
that  she  purchased  the  said  ticket  and  took  passage  upon 
said  train,  the  relation  of  passenger  and  carrier  did  not  arise 
between  the  plaintiff  and  defendant,  and  that,  if  such  relation 
arose,  the  same  is  between  the  parties  chartering  or  leasing 
the  said  train  and  the  plaintiff,  and  she  will  not  be  entitled 
to  recover  for  a  failure  to  stop  said  train  at  Mistletoe  upon 
the  return  trip  to  Ashdown.*'     The  instruction  numbered  4^ 

immediately  following,  is  of  similar  import. 
^'SSJtopS-  The  other  instructions  affecting  the  questions 
ityofBAUraad.  givcu  by  the  court  at  the  instance  of  the  plain- 
tiff over  the  objection  of  the  defendant  were 
given  upon  the  theory  that  plaintiff  sustained  the  relation  of 
a  passenger  on  a  passenger  train,  and  that  the  defendant 
owed  her  the  duty  it  owed  to  passengers  generally  and  ordi- 
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narily;  and  the  issue  of  law  was  thus  made  by  the  instruc- 
tions given  and  refused  as  aforesaid,  whether  or  not  a 
railroad  company  can,  by  leasing^  or  hiring  out  its  cars  tempo- 
rarily, as  in  this  case,  relieve  itself  of  liability  for  carrying 
persons  thereon  beyond  stations  where  they  desire  to  get  off, 
and  from  the  duty  of  protecting  passengers  from  the  miscon- 
duct of  one  another,  as  in  ordinary  cases.  A  majority  of 
the  court  are  of  the  opinion  that  the  company  was  liable  for 
such  injuries  as  might  be  shown  to  have  been  done,  under 
these  heads,  in  this  case,  growing  out  of  its  negligent  run- 
ning and  control  of  the  train.  This  is  the  doctrine  of  many, 
and  may  be  most,  of  the  courts ;  and,  as  a  fair  exponent  of 
the  same,  we  cite  the  opinion  in  the  case  of  Harmon  v.  Rail- 
road Co.,  17  S.  C.  401,  5  S.  E.  835.  In  that  case  the  char- 
ter of  the  railroad  company  was  granted  directly  by  the 
legislature,  and  there  was  a  provision  in  it  that  the  company 
might  "farm  out*'  its  right  of  transportation  to  others.  The 
circuit  judge,  on  this  peculiar  provision,  had  held  that  the 
company  leasing  its  road  to  another  was  relieved  of  liability 
for  damages  accruing  during  the  time  the  road  was  operated 
by  the  lessee.  This  ruling  was  reversed  by  the  supreme 
court  of  that  state,  and  the  doctrine  here  announced  by  a 
majority  of  the  court  was  sustained.  It  is  unnecessary  to 
make  other  citations,  as  that  one  presents  the  argument  con- 
cisely. 

The  next  question  in  the  case  at  bar  grows  out  of  the  evi- 
dence, and  is  made  by  the  giving  of  the  following  instruction 
at  the  instance  of  the  defendant,  over  the  objection  of  the 
plaintiff,  to  wit,  No.  7  :  **You  are  instructed  that  a  person 
who,  in  violation  of  his  contract  of  carriage,  is  carried  beyond 
her  destination,  is  entitled  to  recover  all  damages  she  has 
actually  suffered,  and  which  approximately  resulted  from 
the  failure  to  permit  her  to  alight  at  the  station  to  which  she 
contracted  to  be  carried.  In  this  connection,  in  the  absence 
of  physical  injury,  she  may  recover  compensation  for  the 
inconvenience,  loss  of  time,  labor,  and  expense  of  traveling 
back,  but  not  for  janxiety  and  suspense  of  mind  suffered  in 
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consequence  of  the  delay,  or  of  the  danger,  real  or  imagined, 
to  which  she  was  so  exposed,  and  which  was  attendant  on 
her  trip  made  subsequently  to  the  time  she  should  have  been 
permitted  to  alight.  Hence,  it  follows,  if,  from  the  testimony, 
you  believe  that  the  plaintiff  herein  was,  in  violation  of  her 
contract,  carried  past  her  destination  of  Mistletoe,  and  as  a 
result  of  same  was  carried  on  to  the  station  of  Horatio,  and 
thence  back  to  Mistletoe  again,  she  may  recover  for  ali 
inconvenience  she  suffered  ther-eby;  also,  for  the  value  of 
her  loss  of  time,  her  labor  and  expense  of  traveling  back, 
if  any  is  shown  by  the  evidence ;   but  not  for  any  anxiety 

and  suspense  of  mind  suffered  in  consequence 
SffSSiSSiJ®""    of  the  delay  incurred  in  reaching  home,  or  for 

any  apprehended  danger  that  attended  her  trip 
to  and  from  the  station  of  Horatio."  In  our  view  of  the 
question,  there  was  no  material  error  in  giving  this  instruc- 
tion. The  question  raised  thereby  is  simply  the  oft-recurring 
question,  whether  or  not  one  can  recover  for  mental  suffering 
without  showing  some  personal  injury  as  a  basis  of  the  action^ 
independent  of  mental  suffering,  an  incident  of  the  main 
cause  of  action,  and,  of  course  dependent  upon  it.  In  Peay 
V,  Telegraph  Co.,  64  Ark.  538,  43  S.  W.  965,  this  court,  in 
a  well-considered  opinion  by  Mr.  Justice  Hughes,  and  in 
which  all  the  then  available  authorities  are  cited,  said, 
"Damages  for  mental  pain  and  anguish  are  not  recoverable 
for  negligent  failure  of  a  telegraph  company  to  make  prompt 
delivery  of  a  telegram."  And  this  on  the  ground  stated  by 
Judge  Engi^ish  in  Railway  Co.  v.  Barker,  33  Ark.  350, 
therein  cited  with  approval,  that  "there  must  be  a  loss  to 
claimant  that  is  capable  of  being  measured  by  a  pecuniary 
standard.  A  mere  injury  to  the  feelings  cannot  be  consid- 
ered.*' This  doctrine  was  really  involved  in  Railroad  Co.  v. 
Deloney,  65  Ark.  177,  45  S.  W.  351,  although  we  denied  the 
claim  for  damages  for  mental  suffering  in  that  case  because 
of  the  remote  connection  of  the  mental  suffering  with  the 
injury  complained  of  as  the  basis  of  the  action.  Practically 
there  is  little  difference  in  principle.     This  subject  is  fully 
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treated  in  Trigg  v.  Railway  Co.,  74  Mo.  147,  where  it  is  held 
(qnoting  from  the  syllabus)  that:  ''A  passenger  on  a  rail- 
road train,  who  is  carried  beyond  her  station  by  negligence 
of  the  company,  but  without  any  circumstances  of  aggrava- 
tion, and  without  receiving  any  personal  injury,  may  recover 
compensation  for  the  inconvenience,  loss  of  time,  labor,  and 
expense  of  traveling  back,  but  not  for  anxiety  and  suspense 
of  mind  suffered  in  consequence  of  the  delay,  nor  the  effects 
upon  her  health,  nor  the  danger  to  which  she  was  exposed 
in  consequence  of  the  train  being  stopped  at  her  station  an 
insti£Scient  length  of  time  to  enable  her  to  get  off."  In  the 
case  at  bar  there  do  not  appear  to  have  been  any  circum- 
stances of  aggravation  such  as  are  referred  to  in  the  forego- 
ing extract;  and,  as  to  the  evidence  in  support  of  the 
allegations  of  the  complaint,  all  that  is  proper  to  say  will  be 
said  on  the  last  proposition  we  deem  it  necessary  to  consider 
at  this  time;  that  is,  whether  or  not  the  damages  were  exces- 
sive. It  is  not  claimed  that  there  was  any 
personal  injury,  and  no  proof  is  adduced  show-  SS^S^-^^ 

«  «  ^«>  ««««  1    Insults— Nominal 

nig  the  value  of  the  time  and  labor  lost  and  namave*. 
•xpense  incurred,  or  of  any  inconvenience  other 
than  is  ordinarily  attendant, — a  mere  delay  of  two  hours, 
without  peculiar  circumstances  giving  unusual  importance 
to  the  delay.  The  testimony  of  plaintiff  and  her  son,  a 
grown  young  man  who  accompanied  heron  this  excursion, 
at  most  shows  that,  in  the  conversation  between  her  and 
Ibe  conductor,  the  latter  spoke  ''short,  like,"  that  he  was 
drunk,  and  that  some  of  the  people  on  the  train  were 
drinking  and  boisterous,  some  cursing,  and  one  or  more 
singing  the  popular  songs  of  the  day.  None  of  this  is 
claimed  to  have  been  directed  at  plaintiff,  and  all  is  denied 
•r  so  explained  by  other  witnesses  as  to  amount  to  nothing 
as  a  basis  of  a  damage  claim.  Further  than  this  we  deem 
it  improper  to  comment  on  the  evidence.  Nominal  damages 
are  all  that  could  be  properly  recovered  under  such  a  state 
of  things,  and,  of  course,  the  $500  assessed  was  excessive. 
The  judgment  of  the  court  is  therefore  reversed  for  want  of 
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evidence  to  sustain  it,  and  the  cause  is  remanded  for  a  new 
trial. 

NOTES. 

Damages— Mental  SufFering— General  Rule. — There  can  be  no  re- 
covery from  mental  suffering,  where  there  has  been  no  physical 
injury,  except  where  they  are  recoverable  as  a  species  of  punitive 
damages. 

United  5/a/^r5.— Chicago,  R.  I.  &  P.  R.  Co.  v.  Caulfield,  27  U.  S. 
App.  358,  63  Fed.  Rep.  396  ;  Morse  r.  Duncan,  14  Fed.  Rep.  396. 

Cb«»<rr/«V«/.— Maisenbacker  v.  Society  Concordia,  71  Conn.  369,  42 
Atl.  Rep.  67. 

///««<7W.— Chicago  City  R.  Co.  v.  Canevin,  72  111.  App.,  2  Chic.  L. 
J.  Wkly.  600 ;  Chicago  City  R.  Co.  v.  Anderson,  80  111.  App.  71  ; 
Logan  V,  Western  U.  Teleg.  Co.,  84  111.  468  ;  Chicago  City  R.  Co.  v. 
Taylor,  170  111.  49.  9  Am.  &  Kng.  R.  Cas.,  N.  S.,  513,  48  N.  E.  Rep. 
831. 

Indiana,— KsLlen  v.  Terre  Haute  &  J.  R.  Co.,  18  Ind.  App.  202,  47 
N.  K.  Rep.  694  ;  Western  U.  Teleg.  Co.  V.  Briscoe,  18  Ind.  App.  22, 
47  N.  E.  Rep.  473  ;  Reese  v.  Western  U.  Teleg.  Co.,  123  Ind.  294,  7  L- 
R.  A.  583. 

Iowa,— Mentezer  V,  Western  U.  Teleg.  Co.,  93  Iowa  752,  281^.  R-. 
A.  72. 

AV«/ttr^j^.— Dawson  v.  lK>uisville,  etc.,  R.  Co.,  11  Am.  A  Eng.  R. 
Cas.  134. 

Michij^an.—hucker  v.  L,iske,  111  Mich.  683,  70  N.  W.  Rep.  421,  3 
Det.  I^.  N.  850 ;  Batterson  v.  Chicago,  etc.,  R.  Co.,  8  Am.  A  Eng.  R. 
Cas.  123. 

Mississippi  —"DovtBh.  v,  Illinois  Cent.  R.  Co.,  65  Miss.  14,  7  Am. 
St.  Rep.  629. 

Missouri, — Michael  v,  Matheis,  2  Mo.  A.  Rep.  175,  77  Mo.  App. 
556  ;  Randolph  v,  Hannibal,  etc.,  R.  Co.,  18  Mo.  App.  609  ;  Spohn 
V,  Missouri  Pac.'R.  Co.,  116  Mo.  617  ;  Winkler  v,  St.  lK>uis,  etc.,  R. 
Co.,  21  Mo.  App.  99  ;  Trigg  v,  St.  I^ouis,  etc.,  R.  Co.,  74  Mo.  147,  41 
Am.  Rep.  305. 

Nevada, — Johnson  v.  Wells,  6  Nev.  224. 

New  K(C?r>fe.—0' Flaherty  v,  Nassaw  Electric  R.  Co.,  34  App.  Div. 
74,  58  Alb.  L.  J.  347,  54  N.  Y.  Supp.  %. 

North  Carolina, — Laundie  v.  Western  U.  Teleg.  Co.,  124  N.  Car.  528, 
32  A.  E.  Rep.  886  ;  Lryne  v.  Western  U.  Teleg.  Co.,  123  N.  Car.  129,  5 
Am.  Neg.  Rep.  85,  31  S.  E.  Rep.  350 ;  Cashion  v.  Western  U.  Teleg. 
Co.,  123  N.  Car.  267,  31  S.  E.  Rep.  493. 

Ohio,— Wraith  v,  Pittsburgh,  etc.,  R.  Co.,  23  Ohio  St.  10. 
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Texas.— ToTke  v.  Homann,  39  S.  W.  Rep.  210, 14  Tex.  Civ.  App.  670 ; 

Western  Union  Teleg.  Co.  v,  Teagfue  (Tex.  Civ.  App.),  36  S.  W.  Rep. 

301 ;  Missouri,  K.  &  T.  R.  Co.  v.  Warren,  90  Tex.  566,  40  S.  W.  Rep.  6 ; 

So  Relle  v.   Western    U.   Teleg.   Co.,  55  Tex.  308,  40  Am.  Rep.  805. 

Vermont, — Bovee  v,  Danville,  53  Vt.  183. 

Canada, — Henderson  v,  Canada  Atlantic  R.  Co.  4  0nt.  App.  437. 

England.— mat:^^  v.  Midland  R.  Co.,  18  Q.  B.  Ill,  83  E.  C.  L.  111. 

Where  Mental  Suffering  Proximate  Result  of  Actionable  Wrong. — 

According  to  some  decisions  (principally  telegraph  cases),  however, 

mental  suffering  is  an  element  of  damages  where  it  is  a  proximate 

result  of  an  actionable  tort,  although  there  is  no  physical  injury. 

United  States,— BesLsley  v.  Western  U.  Teleg.  Co.,  39  Fed.  Rep.  181 ; 
Barbour  v,  Stephenson,  32  Fed.  Rep.  66. 
Alabatna, — Western  U.  Teleg.  Co.  v,  Henderson,  89  Ala.  510. 
Connecticut. — Swift  v.  Dickerman,  31  Conn.  285. 
Indiana.— Reese  v.  Western  U.  Teleg.  Co.,  7  L.  R.  A.  583, 123  Ind. 
294 ;  Cox  v,  Vanderkleed,  21  Ind.  164 ;  Simons  v.  Busby,  119  Ind.  13. 
Iowa. — Hampton  v,  Jones,  58  Iowa  317. 

Kentucky. — Chapman  v.  Western  U.  Teleg.  Co.  (Ky.),30  Am.  A  Eng. 
Corp.  Cas.  626. 

Massachusetts, — Canning   v,    Williamstown,  1   Cush.  451 ;  Hatch 
V.  Fuller,  131  Mass.  574. 

Minnesota, — Russell  v.  Chambers,  31  Minn.  54 ;  Larson  v.  Chase,  47 
Minn.  307,  28  Am.  St.  Rep.  370. 

Missouri, — Burnett  v.  Western  Union   Tel.  Co.,  39  Mo.  App.  599 
Trigg  V,  St.  lyouis,  etc.,  R.  Co.,  74  Mo.  147,  41  Am.  Rep.  305. 

North   Carolina. — Thompson   v.   Western  U.  Teleg.  Co.,  106  N.  C. 
549;  Young  v.  Western  U.  Teleg.  Co.,  9  L.  R.  A.  669,  107  N.  C.  370. 
Oregon. — Breon  v.  Henkle,  14  Oregon  404. 
Rhode  Island.— Vogel  v.  McAuliffe,  18  R.  I.  791. 
Tennessee. — Wadsworth  v.  Western   U.  Teleg.  Co.,  86  Tenn.  695. 
Texas.— Biu^Tt  v.  Western  U.  Teleg.  Co.,  66  Tex.  580;  Gulf,  C.  A 
S.  F.  R.  Co.  V.  Wilson,  69  Tex.  739  ;  Western  U.  Teleg.  Co.  v.  Cooper, 
1  L,.  R.  A.  728,  71  Tex.  507 ;  Western  U.  Teleg.  Co.  v.  Broesche,  72 
Tex.  654;  Western  U.  Teleg.  Co.  v.  Simpson,  73  Tex.  423;  Western 
U.  Teleg.  Co.  v.  Adams,  6  L.  R.  A.  844,  75  Tex.  531. 
IVest  Virginia.— Riddle  v.  McGinnis,  22  W.  Va.  253. 
Wisconsin. — Summerfield  v.  Western  Union  Tel.  Co.,  87  Wis.  1 ; 
Giese  v.  Shnltz,  53  Wis.  462;  Brown  v.  Chicago,  M.  A  St.  P.  R.  Co., 
54  Wis.  342. 

Liability  for  Carrying  Passengers  beyond  Destination — Damages — 
Mental  Anxiety. — See  note,  10  Am.  A  Eng.  R.  Cas.,  N.  S.,  260. 

Ejection  of  Passenger — Damages — Mental  Suffering. — See  Louis- 
ville A  N.  R.  Co.  V.  Hine  (Ala.),  14  Am.  &  Eng.  R.  Cas.  N.  S.,  382, 
and  note^  391. 
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Shame  and  Mortification  Caused  by  Personal  Injuries. — See  Beath 
V,  Rapid  Ry.  Co.  (Mich.),  15  Am.  &  Eng.  R.  Cas.,  N.  S.,  793,  and 
noiCy  804. 

Wrongful  Death— Solatium  for  Wounded  Feelings.~See  Walker 
V.  McNeil  (Wash.),  11  Am.  &.  Eng.  R.  Cas.,  N.  S.,  738,  and  note,  75S 
et  seq. 

Mental  Suffering  of  Deceased  and  Relatives. — See  Louisville  &  N. 
R.  Co.  V,  Sander's  Adm*r  (Ky.),  10  Am.  &  Eng.  R.  Cas.,  N.  S.,  528, 
and  note,  533  et  seq.  See  also  note,  10  Am.  &  Eng.  R.  Cas.,  N.  S.,  542 
et  seq. 

Inconvenience. — See  notej  12  Am.  &  Eng.  R.  Cas.,  N.  S.,  55. 


Gulp,  C.  &  S.  F.  Ry.  Co. 

V. 

HayTBR  et  ai. 

{Supreme  Court  of  Texas,  Jan,  75,  igoo,) 

Physical  Injury  from  Mental  Shock — Damages.* — Where  a  physical 
injury  results  from  a  fright  or  other  mental  shock,  caused  by  the 
wrongful  act  or  omission  of  another,  the  injured  party  is  entitled  t* 
recover  damages,  provided  the  act  or  omission  is  the  proximate  cause 
of  the  injury,  and  the  injury  ought,  in  the  light  of  all  the  circum- 
stances, to  have  been  foreseen  as  its  natural  and  probable  conse* 
quence. 

Error  by  defendant  to  Fifth  supreme  judicial  district  court 
of  civil  appeals.     Affirmed. 

J,   W,   Terry,  for  plaintiff  in  error. 

Neyland  &  Neyland^  T,  D.  Montrose,  and  Lee  A,  Clarke 
for  defendant  in  error. 

Gaines,  C.  J.  This  suit  was  brought  by  the  defendant 
in  error  against  the  plaintiff  in  error.  He  recovered  a  judg:- 
ment,  which,  upon  appeal,  was  affirmed  by  the  court  of  civil 
appeals.  The  plaintiff  was  a  passenger  on  a  train  of  the 
Missouri,  Kansas  &  Texas  Railway   Company,   which  was 

*See  notes  at  end  of  case. 
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Struck  by  a  freight  train  of  the  defendant  company  at   a 
point  where  the  road  of  the  former  company  is  crossed  by  that 
of  the  latter.     He  was  seated  in  the   smoking  car,   and   the 
train  upon  which  he  was  riding  was  passing  the  crossing  at 
the  time  the  collision    occurred.     It  was   struck  about  the 
coupling     between    the   chair    car  and     the   sleeping   car. 
Among  other  things,  he  testified    as   follows:     **That  the 
M.,  K.  &T.  train  had   stopped  for  the  crossing,  and  was 
just   moving  forward,  when  he    saw    the   Santa   Pe   train 
approaching  the  crossing   at    a  rapid  rate  of  speed,  at   a 
distance  therefrom  of  about  one  quarter  of  a   mile.     I  did 
not  think  at  this  time  that  there  would  be  a  collision.     About 
the  time  the  Katy  train  started  over  the  track  at  the  crossing, 
it  suddenly  moved  forward  with  a  jerk,  and  increased  speed. 
The  whole  of  it  got  across  the  crossing  except  the  chair  car 
and  the  sleeper.    The  Santa   Pe  train  ran  into  the    Katy 
train   about  the   coupling    between  the   chair  car  and   the 
sleeper.     The  Katy  train  came  to  a    sudden  stop,    jarring 
plaintiff  considerably,  but  he  did  not  realize  that  he  was  hurt 
until    he    got    off    the    train.     *    *    *    i^i^g    coach    that 
plaintiff  was  sitting  in  did  not  leave  the  track,  but  the  chair 
car,   which  was  next  behind  the  car  in  which   plaintiff   was 
riding,  and  the  sleeping  car,  which  was  the  rear  car  of  the 
train,   both  left  the   track, — were  derailed.     That   plaintiff 
was  not  knocked  off  his  seat,  nor  did  the  collision  tear  his 
hands  loose  from  the  hold  he   had   taken,   nor  knock  him 
from  the  seat,  nor  distrub  his  position  any  that  he  could  tell, 
but  it  frightened  him  greatly.**     There  was   testimony  tend- 
ing to  show  that  a  serious  nervous  affection,  know  as  * 'trau- 
matic neurasthenia,**  resulted  from  the  accident,   and   that 
this  may  have  been  caused  either  by  the  physical  shock  or  by 
the  mental  shock  produced  by  fright,  or  by  both.     The  trial 
court  ruled,  and  in  effect  charged  the  jury  that,  if  the  neg- 
ligence of  the  servants  of  the  defendant  company  caused   a 
collision  between  the  two  trains,  ''and    *    *    *    that,  as 
a  direct  result  of  said  collision,  plaintiff  received  a  mental 
shock,  or  a  physical  injury,  or  both,  that  caused   a  disease 
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or  sickness  to  develop  from  which  plaintiff  has  suffered 
physical  pain  and  mental  anguish,  and  *  *  *  such  neg^- 
ligence  of  the  Santa  Fe  Company  was  the  proximate  cause 
of  such  disease  or  sickness,"  they  should  find  a  verdict  for 
him. 

The  only  error  assigned  in  this  court  is  **that  the  court  of 
civil  appeals  erred  in  holding  that  the  plaintiff  can  recover 
for  injuries,  the  result  of  mere  shock  or  fright,  when  the 
defendant  had  not  inflicted  any  bodily  injury,  and  had  caused 
no  other  disturbance  to  the  plaintiff  than  such  fright  or  shock. ' ' 
The  question  thus  presented  is  one  upon  which  there  is  a 
decided  conflict  of  authority.  It  is  generally  held  that  for 
mental  suffering  accompanying  physical  injuries,  negligently 
inflicted,  damages  may  be  recovered ;  but  many  courts  hold 
that  for  sickness,  impairment  of  the  mental  faculties,  or 
physical  lesions  which  merely  result  from  a  mental  emotion 
caused  by  the  wrongful  act  or  omission  of  another,  but  which 
do  not  accompany  such  mental  emotion,  no  recovery  can  be 
had.  This  court  has  held  that  there  can  be  no  recovery  for 
mere  fright  neither  attended  nor  followed  by  any  other  injury. 
Railway  Co.  v.  Trott,  86  Tex.  412,  25  S.  W.  419.  But  in 
Hill  V.  Kimball,  76  Tex.  210,  13  S.  W.  59,  7  L.  R.  A.  618, 
— which  presented  a  similar  question  to  that  before  us, — ^we 
held  that  a  recovery  could  be  had  for  a  miscarriage  alleged 
to  have  been  caused  by  a  mental  shock,  unaccompanied  by 
any  physical  violence  whatever  to  the  person  of  the  injured 
woman.  That,  however,  was  a  very  strong  case,  and  when 
we  granted  the  writ  of  error  we  were  in  doubt  whether  that 
decision  justified  the  ruling  of  the  trial  court  and  of  the  court 
of  civil  appeals  in  the  present  case,  55  S.  W.  —  .We  have, 
therefore,  re-examined  the  question  in  the  light  of  the  very 
numerous  authorities  which  have  been  presented  by  counsel, 
with  the  result  that  we  have  been  unable  to  discover  any  sub- 
stantial difference  between  the  case  where  an  injury  has  been 
inflicted  through  physical  agencies  and  one  in  which  a  men- 
tal emotion  constitutes  one  of  the  links  in  the  chain  of  causes 
which  have  led  to  the  injurious  result.     As  has  been  pointed 


Am  &  Eng  PERSONAI.  INJURIES  49 

RCas 

Gulf  I  etc.,  Ry.  Co.  v.  Hayter 

oat  by  the  supreme  court  of  South  Carolina,  the  courts  which 
deny  the  right  of  recovery  in  the  latter  case  are  not  in  accord 
as  to  the  ground  upon  which  their  conclusion  is  based. 
Mack  V.  Railroad  Co.,  29  S.  E.  905,  40  L.  R.  A.  679.  By 
some  it  is  held  that  a  physical  injury  is  not  a  natural  and 
probable  consequence  of  a  mental  emotion,  however  potent, 
and  that  the  injury  in  such  a  case  is  one  not  reasonably  to  be 
anticipated.  Others  content  themselves  by  saying,  in  effect, 
that  a  contrary  ruling  would  result  in  a  multiplication  of 
damage  suits,  and  in  intolerable  and  vexatious  litigation. 
The  uncertainty  and  obscurity  attending  the  facts,  and  the 
consequent  difficulty  of  administering  the  law,  are  also  urged 
as  an  objection  to  allowing  damages  for  such  injuries.  To 
our  minds,  neither  proposition  affords  a  sufficient  reason  for 
denying  a  recovery  in  these  cases.  This  court  has  announced 
the  doctrine  that,  in  order  to  constitute  negligence,  the  act  or 
omission  must  be  the  proximate  cause  of  an  injury  which,  in 
the  light  of  the  attending  circumstances,  ought  to  have  been 
foreseen  as  a  natural  and  probable  consequence  of  such  act 
or  omission.  Railway  Co.  v.  Bigham,  90  Tex.  223,  6  Am. 
&  Eng.  R.  Cas.,  N.  S.,  791,  38  S.  W.  162.  But,  in  the  light 
of  modern  science, — nay,  in  the  light  of  common  knowledge, 
can  a  court  say,  as  a  matter  of  law,  that  a  strong  mental 
emotion  may  not  produce  in  the  subject  bodily  or  mental 
injury?  May  not  epilepsy  or  other  nervous  disorder  or  insan- 
ity result  from  fright?  May  not  a  miscarriage  result  from  a 
mental  shock?  In  several  of  the  adjudicated  cases  in  which 
the  question  under  consideration  has  been  passed  upon,  there 
was  a  miscarriage,  caused  by  fright  or  other  mental  emotion. 
Mitchell  V.  Railway  Co.,  151  N.  Y.  107,  45  N.  E.  354,  34  L. 
R.  A.  781;  Renner  v.  Canfield,  36  Minn.  90,  30  N.  W.  435; 
Rock  V,  Denis,  4  Mont.  L.  356;  Fitzpatrick  v.  Railway  Co., 
12  U.  C.  Q.  B.  645.  On  the  other  hand,  the  reported  cases 
would  indicate  thdt  the  litigation  arising  from  injuries  inflicted 
through  a  mental  shock  are  not  so  numerous  as  to  cause  any 
considerable  increase  of  litigation;  so  that  this  objection,  as 
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it  seems  to  us,  rests  upon  an  imag^inary  ground.     It  is  true 
that  in  most  cases  it  may  be  difficult  to  determine  the  extent 
of  a  mental  shock,  and  its  result  upon  the  physical  system. 
But,  in  our  opinion,  this  is  not  a  sufficient  reason  for  refus- 
ing: a  remedy  for  damages   resulting  from  a  wrong.     The 
same   difficulty  exists  in  many  other  cases  in  which   that 
objection  has  never  been  urged  as  a  reason  why  a  recovery 
should  be  denied.     We  conclude  that,  where  a  physical  injury 
results  from  a  fright  or  other  mental  shock,  caused  by  the 
wrongful   act  or  omission  of  another,  the  injured   party  is 
entitled  to  recover  his  damages,  provided  the  act  or  omission 
is  the  proximate  cause  of  the  injury,  and  the  injury  ought,  in 
the  light  of  all  the  circumstances,  to  have  been  foreseen  as  a 
natural  and  probable  consequence  thereof.     In  our  opinion, 
as  a  general  rule,  these  questions  should  be  left  to  the  deter- 
mination of  the  jury.     The  following  cases  are  in  accord  with 
our  views  :     Bell  v.  Railway  Co.,  26  L.  R.  Ir.  428;  Sloane  v. 
Railroad  Co.,  Ill  Cal.  668,  4  Am.  &  Eng.  R.  Cas.,  N.  S.,  182, 
44  Pac.  320,  32  L.  R.  A.  193 ;  Mack  v.  Railroad  Co.  (S.  C), 
29  S.  E.  905,  40  L.  R.  A.  679;  Purcell  v.  Railroad  Co.,  48 
Minn.  134,  52  Am.  &  Eng.  R.  Cas.  611,  50  N.  W.  1034,  16 
L.  R.  A.  203;  Fitzpatrick  v.  Railway  Co.,  12  U.  C.  Q.  B. 
645.     In  the  following  the  contrary^  doctrine  is  laid  down : 
Spade  V.  Railroad  Co.,  168  Mass.  285,  47  N.  E.  88,  38  L.  R. 
A.  512;  Ewingz/.  Railway  Co.   (Pa.  Sup.),23  Atl.  340,  48 
Am.  &  Eng.  R.  Cas.  506,  14  L.  R.  A.  666 ;  Mitchell  v.  Rail- 
way Co.,  151  N.  Y.  107,  45  N.  E.  354,  34  L.  R.  A.  781; 
Commissioners  v.  Coultas,  13  App.  Cas.  222  ;  Braun  v.  Cra- 
ven, 175  111.  401,  51  N.  E.  657,  42  L.  R.  A.  199.     For  the 
reasons  given,  we  think  that  the  assignment  points  out  no 
error,  and  therefore  the  judgment  of  the  district  court  and  that 
of  the  court  of  civil  appeals  are  affirmed. 


NOTKS. 


Damages— Mental  Suffering.— See  Texarkana  &  Ft.  S.  Ry.  Co.  v. 
Anderson  (Ark.),  ante^  and  note,  44, 
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Same — Injuries  Resulting  from  Mental  Shock. — Where  a  physical 
injury  is  the  natural  result  of  the  neg'ligence  of  a  defendant,  althoug-h 
it  proceeds  from  and  is  the  result  of  a  mental  shock  caused  directly 
by  the  negligent  act,  the  defendant  is  liable  if  the  jury  might  find 
from  the  evidence  that  the  shock  caused  the  injury.  Mitchell  v. 
Rochester  R.  Co.,  4  Misc.  (N.  Y.)  575.  In  this  case  plaintiff  was 
nonsuited  on  the  ground  that  no  action  would  lie  for  a  negligent 
act  of  a  defendant  where  the  only  injury  produced  as  the  result 
of  said  act  is  fright  or  apprehension  of  danger,  although  such 
fright  is  followed  by  a  physical  injury  which  is  the  result  of  it.  Ueld, 
that  the  ruling  was  erroneous ;  that  the  case  should  have  gone  to  the 
jury,  as  on  the  facts  it  would  have  been  competent  for  them  to  find 
that  the  negligence  of  the  defendant  was  the  proximate  cause  of 
plaintiffs  injuries.  * 

The  fright  of  the  plaintiff  directly  produced  by  the  wrongful  act, 
and  contributing  to  the  consequent  increase  of  sickness,  and  the 
trouble,  inconvenience,  and  peril  and  fatigue  of  the  necessitated 
return  to  the  station  beyond  which  she  had  been  carried,  were  ele- 
ments of  damage  proper  to  be  considered  by  the  jury,  in  connection 
with  her  aggravated  physical  suffering.  East  Tenn.,  V.  &  G.  R.Co.. 
V.  Ifockhart,  79  Ala.  315. 


Nbai. 

V. 

Carolina  Cent.  R.  Co. 

{Supreme  Couri  of  North  Carolina,  May  22,  /goo,) 

Accident  on  Track— Contributory  Negligence— Speed  in  Violation 
of  Ordinance— Negligence  as  to  Signals  and  Lookout.* — Where  it 
appears  that  plaintiff's  intestate  was  walking  upon  defendant's 
track  in  a  town,  in  open  daylight,  on  a  straight  piece  of  road,  where 
he  could  have  seen  defendant's  train  by  which  he  was  run  over,  for 
ISO  yards,  he  was  guilty  of  contributory  negligence  barring  recovery 
for  his  death,  although  the  railroad  company  may  have  been  guilty 

•See  Crawford  v.  Chicago  C.  W.  Ry.  Co.  Qowa),  16  Am.  &  Eng.  R. 
Cas.,  N.  S.,  628,  and  notes,  630  et  seq, ;  Schug  v,  Chicago,  etc.,  Ry. 
Co.  (Wis.),  15  Am.  &  Eng.  R.  Cas.,  N.  S.,  705,  2in^  foot-note. 

As  to  speed  in  violation  of  ordinance,  see  Overtoom  v.  Chicago  & 
E.  I.  R.  Co.  (111.),  15  Am.  &  Eng.  R.  Cas.,  N.  S.,  849,  z,nd  foot-note. 
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of  neg'lig'ence  in  running*  the  train  at  a  greater  rate  of  speed  than 
allowed  by  the  town  ordinance,  or  in  not  ringing  its  bell  as  required 
by  such  ordinance,  and  in  not  keeping  a  lookout  by  its  eug'ineer. 

Contributory  Negligence  —  Province  of  Court. —  The  statute  of 
North  Carolina  inhibiting  the  court  from  finding  an  affirmative 
issue  is  not  applicable  in  an  action  for  wrongful  death,  where  all 
the  facts  are  admitted  by  a  demurrer  to  plaintifiF's  evidence,  and  it 
clearly  appears  from  such  evidence  that  plaintiff's  intestate  was 
guilty  of  contributory  negligence.  In  such  a  case  a  motion  to  non- 
suit plaintiff  may  be  allowed. 

Appeal  by  plaintiff  from  Mecklenburg  county  superior 
court.     Affirmed, 

Jones  &  Tillett  and   Clarkson  &  Dulst  for  appellant. 
Burwelly  Walker  &  Cansler,  for  appellee. 

FuRCHBS,  J.  This  is  an  action  to  recover  damages  for  the 
wrongful  killing  of  Charles  M.  Coffin.  The  defendant  does 
not  deny  the  killing,  but  denies  that  it  was  caused  by  its 
OMe stated.         default  or  negligence,   and  alleges  that  it  was 

the  result  of  the  negligence  of  plaintiff's 
intestate.  The  evidence  of  plaintiff  showed  that  intestate 
was  killed  by  the  shifting  engine  on  defendant's  road,  in  the 
city  of  Charlotte ;  that  this  engine  was  running  backwards, 
drawing  a  gondola  car  after  it ;  that  it  was  running  at  a  high 
rate  of  speed,  in  a  westward  direction,  and  intestate  was 
walking  on  defendant's  track,  going  in  the  same  direction ; 
that  this  train  had  come  very  near  running  over  a  team  of 
mules  at  the  street  crossing,  scaring  the  mules,  and  making 
them  unmanageable,  and  that  the  engineer  and  crew  were 
watching  the  mules,  and  laughing  at  the  driver  trying  to 
manage  them.  The  road  was  straight  for  150  yards,  and, 
as  the  killing  occurred  in  open  daylight,  the  crew  and  engi- 
neer might  have  seen  intestate,  and  intestate  have  seen  the 
train,  for  that  distance.  The  intestate  was  walking  on  the 
defendant's  track  when  he  was  knocked  down  by  defendant's 
train,  run  over,  and  killed.  The  plaintiff  also  offered  in  evi- 
dence an  ordinance  of  the  city  forbidding  trains  to  run  at  a 
greater  speed  than  four  miles  an  hour  while  passing  through 
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the  city,  and  requiring  the  bell  to  be  rung.  Plaintiff  showed 
that  this  train  was  running  at  a  high  rate  of  speed,  and 
greater  than  that  allowed  by  the  ordinance,  and  that  no  bell 
was  being  rung.  The  plaintiff,  having  offered  evidence  as  to 
amount  of  damages,  rested  the  case.  Defendant  offered  no 
evidence,  demurred  to  plaintiff's  evidence,  and  moved  to 
nonsuit  plaintiff,  under  chapter  109,  Acts  1897.  After  hear- 
ing argument  of  counsel,  and  upon  full  consideration  of  the 
matter,  the  court  allowed  defendant's  motion,  and  assigned 
the  following  reasons  therefor:  "First.  That  the  evidence, 
if  believed,  showed  the  defendant  guilty  of  negligence. 
Second.  That  the  evidence  being  that  offered  by  the  plaintiff, 
and  without  contradiction,  must,  as  to  the  plaintiff,  be 
believed,  and,  if  believed,  it  showed,  and  the  conclusion 
could  not  be  reasonably  avoided,  that  the  plaintiff's  intestate, 
by  his  own  negligence,  contributed  to  cause  the  injury. 
Third.  That  while  it  might  be  found  that,  notwithstanding 
the  negligence  of  plaintiff's  intestate,  the  defendant  might, 
by  ordinary  care,  have  avoided  the  injury,  the  evidence, 
which,  as  to  the  plaintiff,  must  be  believed,  clearly  showed 
that,  notwithstanding  defendant's  negligence,  the  plaintiff*s 
intestate,  by  the  exercise  of  ordinary  care,  might  himself,  up 
to  the  last  moment,  have  avoided  the  injury.  Therefore  the 
negligence  of  plaintiff's  intestate,  if  not  the  proximate 
cause,  at  least  concurred  with  defendant's  negligence,  up  to 
the  last  moment,  in  together  constituting  the  proximate 
cause  of  the  injury.  The  third  issue,  therefore,  should  be 
answered  'No,'  and  the  plaintiff  is  not  entitled  to  recover  in 
the  action.  In  deference  to  this  intimation,  the  plaintiff, 
having  excepted,  submitted  to  a  nonsuit,  and  judgment  was 
entered  accordingly."  The  plaintiff  assigned  the  following 
grounds  of  error:  (l)  "That  the  court  added  at  the  end  of 
the  third  Issue  tendered  the  clause,  'And,  if  so,  was  defend- 
ant's failure  to  avoid  theinjury  the  proximate  cause  thereof  ?'  " 
(2)  "The  plaintiff  assigns  as  error  the  rulings  of  his  honor 
sustaining  the  demurrer  and  dismissing  the  action."  (3) 
"That  the  court,  in  and  by  its  said  judgment,  dismissed  the 
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action."  The  evidence  was  all  introduced  by  the  plaintiff ; 
the  defendant  introduced  none ;  and  there  is  no  exception  as 
to  the  competency  of  any  of  the  evidence. 

The  court  finds  from  this  evidence  that  the  defendant  was 
jiniilty  of  neg^ligence ;  and  while  we  think  from  the  evidence, 
taken  to  be  true,  that  it  was  guilty  of  negligence,  as  this 
negligence  was  shown  by  the  evidence  of  the  plaintiff,  the 
court  could  not  have  found  this  issue  against  the  defendant, 
if  it  had  complained  of  and  excepted  to  it,  and  brought  it 
before  us  for  review.  It  was  the  finding  of  an  affirmative 
issue  against  the  defendant  upon  the  evidence  of  the  plaintiff. 
Spruill  V.  Insurance  Co.,  1?0  N.  C.  141,  27  S.  E.  39;  Annis- 
ton  Nat.  Bank  v.  School  Committee  of  Durham,  121  N.  C. 
109,  28  S.  E.  134;  White  v.  Railroad,  121  N.  C.  484,  27  S. 
B.  1002.  But  this  ruling  is  not  before  us  for  review.  The 
defendant  neither  excepted  nor  appealed,  and  the  plaintiff 
cannot  except  to  this  finding,  because  it  is  in  his 
favor.  And  it  seems  to  us  that  there  can  be  no  doubt 
but  what  the  intestate  of  the  plaintiff  was  also  guilty 
of  negligence,  if  the  evidence  be  true,  and  every  word 
of  it  believed.  This  issue  is,  then,  not  one  that  must 
be  found  by  a  jury,  but  one  that  may  be  found  by  the 
court.  It  does  not  present  a  question  where  reasonable 
men  might  put  different  constructions  upon  it,  and  come 
to  the  conclusion  that    the    plaintiff's   intestate    was   not 

guilty  of  negligence.  If  plaintiff's  intestate 
^S^^S^b-  was  walking  upon  defendant's  road,  in  open 
^StiSfSf***"  daylight,  on  a  straight  piece  of  road,  where  he 
SSj^BSSTasto  could  have  seen  defendant's  train  for  150  yards, 
iJookouu"*  and   was  run   over  and  injured,  he  was  guilty 

of  negligence.  And,  although  the  defendant 
may  have  also  been  guilty  of  negligence  in  running  its  train 
at  a  greater  rate  of  speed  than  was  allowed  by  the  town 
ordinance,  or  in  not  ringing  its  bell  as  required  by  said 
ordinance,  and  in  not  keeping  a  lookout  by  its  engineer  as  it 
should  have  done,  yet  the  injury  would  be  attributed  to  the 
negligence  of   the  plaintiff's  intestate.     It  has  been  so  held 
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in  Meredith  v.  Railroad  Co.,  108  N,  C.    616,  13  S.  E.  137; 
Norwood  V.  Railroad  Co.,  Ill  N.  C.  236,  16  S.  E.  4;  High 
V,  Railroad  Co.,  112  N.  C.  385,  17  S.  E.  79.     These  cases 
hold  that  it  is   not  negligence  in  a  railroad  company  where 
its  train  runs   over  a  man  walking  on  the  railroad  track, 
apparently  in  possession  of  his  faculties,  and  in  the  absence 
of  any  reason  to  suppose  that  he  was  not.     This  is  put  upon 
the  ground  that  the  engineer  may  reasonably  suppose  that 
the  man  will  step  off  in  time  to  prevent  injury.     In  McAdoo 
V,  Railroad  Co.,  105  N.  C.  140,  11  S.  E.  316,  this  doctrine  is 
expressly   held;  and   it  is  further  held  in  that  case  that,  on 
account  of  plaintiff's  negligence  in  standing  on  the  road  and 
allowing  defendant's  train  to  run  over  him,  this  was  concur- 
ring negligence,   and   prevented   him  from  recovering  dam- 
ages.    McAdoo  V.  Railroad  Co.  has  been  cited  and  approved 
on  this  point  in  Syme  v.  Railroad  Co.,  113  N.  C.  565,  18  S. 
E.  114,  and  in  Smith  v.  Railroad  Co.,  114  N.  C.  744,  19  S. 
E.   863,  923,   25  L.  R.  A.  287,  and  many  other  cases.     We 
know  that   it   has  been   held  in  many  cases  that  a  railroad 
company  is  liable  for  damages  for  carelessly  and  negligently 
running  over   and  killing  or  injuring  persons  on  its  road,  in 
which  it  appeared  that  the  persons  killed  or  injured  were  also 
guilty   of  negligence ;  and  it  may  not  be  easy  to  distinguish 
some  of  these  from  the  one  under  consideration.     But  there 
is  a  distinction,  and  a   distinct  line  of  decisions,  as  we  have 
shown  by  the  cases  we  have  cited.     The  distinction  does  not 
seem   to  lie  so  much  in  the  negligence  of  the  parties,  where 
both  are  guilty  of  negligence,  as  it  does    in  the  condition  of 
the  parties.     And  we  think,   upon  examination,  that  it  will 
be  found  that,  where  the  company  has  been  held  liable,  it  is 
in  cases  where  the  party  injured  was  not  upon  equal  oppor- 
tunities with  the  defendant  to  avoid  the  injury,  and  in  cases 
where   there  was  something  suggesting  to  the  defendant  the 
injtu-ed   party's   disadvantage   or  disability;    as  where  the 
party  injured   is   lying  on   the  railroad   track,  apparently 
drunk,  or  asleep,  or  on  a  bridge  or  trestle,  where  he  could  not 
escape,   or  could  not  do  so  without  great  danger.     In  such 
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cases,  if  the  engineer  saw  the  party  injured  or  by  proper 
diligence  should  have  seen  him,  the  company  is  liable.  It  is 
in  such  cases  as  these  that  the  doctrine  of  proximate  cause, 
or  the  ''last  clear  chance,"  is  called  in  to  determine  the 
liability. 

The  doctrine  of  proximate  cause — the  "last  clear  chance*' 
— is  firmly  established  in  this  state,  and  we  have  no  idea  of 
abandoning  or  in  any  way  disturbing  it.     We  think  the  line 

of  cases  where  it  applies  are  distinct,  and  dis- 
nS^uL^?^  tinguishable  from  this  case,  whether  we  have 
Court.  succeeded  in  pointing  out  the  distinction  or  not. 

Indeed,  we  do  not  understand  the  plaintiff  to 
make  this  the  principal  ground  upon  which  he  rests  his 
appeal  and  insists  upon  a  new  trial.  Nor  do  we  understand 
the  plaintiff  seriously  to  insist  but  what  there  is  evidence 
tending  to  prove — if  not  to  prove — that  the  plaintiff's 
intestate  was  guilty  of  negligence.  But  it  is  contended  that 
if  the  intestate  was  guilty  of  negligence,  the  defendant  being 
also  guilty  of  negligence,  the  intestate's  negligence  was  what 
is  termed  "contributory  negligence,"  and  that  contributory 
negligence  is  an  affirmative  issue,  and  cannot  be  found  by  the 
court.  To  sustain  this  position,  a  number  of  recent  cases 
have  been  cited;  among  them,  Spruill  v.  Insurance  Co.  and 
Anniston  Nat.  Bank  v.  School  Committee  of  Durham,  supra. 
In  these  cases,  and  quite  a  number  of  others,  it  was  held 
that  the  court  could  not  find  an  affirmative  issue.  This 
holding  was  entirely  correct  in  those  cases  and  in  every 
other  case  where  it  has  been  held,  so  far  as  we  remember. 
We  do  not  wish  to  overrule  or  disturb  this  doctrine,  as  held 
in  those  cases;  but  to  our  minds  this  case  is  clearly  distin- 
g*iishable  from  them,  as  we  hope  to  be  able  to  show.  In 
those  cases,  and  in  all  others,  as  we  think,  where  this  has 
been  held,  there  was  some  doubtful  or  disputed  fact  to  be 
found,  dependent  upon  the  weight  or  the  credit  of  the 
evidence.  In  such  cases  the  court  cannot  find  the  facts,  nor 
even  intimate  an  opinion,  without  violating  the  statute  of 
1796    (Code,   §   413);  and,  if  the  court  has  done  so  in  this 
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case»  the  plaintiff  is  entitled  to  a  new  trial.  But  the  func- 
tion of  the  jury  is  to  find  the  facts  (this  must  mean  disputed 
facts),  and  must  be  exercised  where  there  is  evidence  prov- 
ing or  tending  to  prove  the  facts  disputed.  If  there  is  not, 
it  is  the  duty  of  the  court  to  say  so,  and  withdraw  this 
dispute — ^this  issue — from  the  jury.  This  was  conceded  by 
the  plaintiff,  it  being  a  negative  finding  of  the  issue.  But 
the  plaintiff  contends  that  to  find  the  intestate  guilty  of 
negligence  was  an  affirmative  finding,  and  one  the  court 
could  not  find.  This  is  logically  and  legally  true  if  the 
court  had  to  find  any  disputed  fact  where  there  was  any 
evidence  showing  or  tending  to  show  the  negative  of  the 
issue,  or  if  it  was  necessary  that  he  should  pass  upon 
the  weight  or  credit  of  the  evidence.  Where  this  is 
the  case,  the  usual  rule  is  to  submit  the  issue  to  the 
jury,  with  the  instruction  that,  if  they  believe  the  evi- 
dence, they  will  find  the  issue  yes  or  no,  as  the  case  may 
be.  This  is  usually  a  good  rule,  and  in  many  cases  saves 
an  appeal  to  this  court.  But  the  court  could  not  do  that  in 
this  case  without  impeaching  the  plaintiff's  witnesses.  All 
the  evidence  was  offered  by  the  plaintiff,  and  the  defendant 
had  demurred  to  it.  This  was  an  admission  by  the  defend- 
ant that  the  evidence  was  true.  The  plaintiff,  by  offering 
the  evidence,  had  vouched  for  its  credit.  He  could  not 
impeach  its  credit.  As  to  the  plaintiff,  it  stood  unimpeached 
and  unimpeachable.  It  is  true  that,  if  the  plaintiff  offered 
other  evidence  tending  to  show  the  facts  different,  then  it 
would  have  become  a  matter  for  the  jury  as  to  which  witness 
they  would  believe.  But  both  witnesses  stand  alike  credited, 
so  far  as  the  plaintiff  or  the  party  introducing  them  is  con  - 
cerned.  If  this  evidence,  or  any  part  of  it,  had  been  intro- 
duced by  the  defendant,  it  would  have  been  the  duty  of  the 
court  to  submit  it  to  the  jury,  because  the  plaintiff  would  not 
have  been  bound  to  give  credit  to  the  defendant's  witnesses, 
and  the  defendant  could  not  give  them  credit  by  demurring 
to  their  evidence.  But  when  the  plaintiff  demurred  to  the 
plaintiff's  evidence  (and  but  one  construction  can  reasonably 


58  ACCIDENT  ON  TRACK  Vol  XVIII 

(NS) 

Neal  V,  Carolina  Cent.  R.  Co 

be  drawn  from  it ;  that  is  it  could  not  reasonably  mean 
different  things),  we  cannot  see  why  it  did  not  become  a 
question  of  law,  as  much  so  as  if  the  facts  stated  in  the  evi- 
dence had  been  agreed  to,  as  the  facts  in  the  case;  and,  if  this 
is  so,  it  certainly  became  a  question  of  law  for  the  court. 
This  view  of  the  case  is  sustained  by  Williams  v.  Telegraph 
Co.,  116  N.  C.  556,  21  S.  E.  298;  Hinshaw  v.  Railroad  Co., 
118  N.  C.  1047,  24  S.  E.  426;  Ice  Mfg.  Co.  v.  Raleigh  &  G. 
R.  Co..  122  N.  C.  881,  29  S.  E.  575;  White  v.  Railroad  Co., 
121  N.  C.  484,  27  S.  E.  1002,— and  we  do  not  think  it  will 
be  found  to  conflict  with  any  opinion  of  this  court.  A 
number  of  cases  may  be  found  (some  of  which  we  have  cited) 
in  which  it  is  said  that  the  court  cannot  find  an  affirmative 
issue;  and  this  is  true  in  those  cases,  and  in  all  cases  where 
the  court  would  have  to  find  the  facts  to  establish  an  affirm- 
ative issue.  But  in  this  case  the  court  finds  no  facts. 
They  are  admitted  by  the  demurrer  of  the  defendant  to  the 
plaintiff's  testimony.  This  being  so,  and  the  plaintiff's 
evidence  clearly  establishing  the  intestate's  negligence,  which 
was  the  concurrent  cause  of  the  injury,  the  plaintiff  cannot 
recover,  without  overruling  the  authorities  we  have  cited,  and 
many  others  not  cited.  The  doctrine  of  proximate  cause  and 
'*thelast  clear  chance"  is  not  involved  in  this  case.  It  falls 
under  the  doctrine  announced  in  McAdoo  z;.  Railroad  Co., 
supra^  and  that  line  of  cases.  Taking  the  view  of  the  case 
we  do,  the  judgment  of  the  court  below  must  be  affirmed. 

Faircloth,  C.  J.  (concurring).  When  the  plaintiff  closed 
his  evidence,  defendant  moved  that  plaintiff  be  nonsuited 
for  the  reason  that  upon  his  own  evidence  he  was  not  entitled 
to  recover.  His  honor  was  of  opinion  that  the  evidence,  if 
believed,  showed  the  defendant  guilty  of  negligence;  that 
the  evidence,  being  that  of  the  plaintiff,  and  without  contra- 
diction, must,  as  to  the  plaintiff,  be  believed,  and,  if  believed, 
it  showed  that  plaintiff's  intestate,  by  his  own  negligence, 
contributed  to  cause  the  injury.  The  intestate  was  walking 
on  the  track  of  the  defendant  company  when  he  was  struck  by 
the  defendant's  shifting  engine  and  killed.     At   the  time   he 
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was  struck  the  intestate  was  walking  along  the  track,  in  full 
possession  of  his  senses,  and  in  a  place  where  he  had  a  full 
Tiew  of  the  approaching  engine  for  a  long  distance.  The 
track  was  perfectly  straight  from  the  place  where  the  intes- 
tate was  struck  by  the  engine  to  the  crossing  of  the  Southern 
Railway  Company,  a  distance  of  2  blocks  and  225  feet,  or 
1,000  feet  in  round  numbers;  and  there  was  no  obstruction 
whatever  to  his  view.  There  was  a  path  running  alongside 
of  the  track  where  plaintiff  was  walking  at  the  time  the 
engine  struck  him.  Plaintiff's  witness  Sophia  Lee  testified 
that  she  saw  the  train,  and  heard  it  coming,  and  that  plain- 
tiff's intestate  was  between  her  and  the  train,  walking  right 
along  the  track  on  a  clear  day.  Upon  this  evidence  it 
appears  to  me  that,  assuming  the  defendant  to  have  been 
negligent,  the  causation  of  the  injury  was  the  concurrent 
i>CRliscnce  of  both  parties,  and  it  has  often  been  held  that 
in  that  event  neither  party  can  recover.  In  McAdoo  v. 
Railroad  Co.,  105  N.  C.  140,  41  Am.  &  Eng.  R.  Cas.  524, 
11  S.  E.  316, — a  case  quite  like  the  present, — the  court  held 
that  "the  plaintiff  could  not  recover  if  the  engineer  and 
fireman,  without  actual  knowledge  of  or  acquaintance  with 
him,  had  acted,  as  they  did,  on  the  assumption  that  intestate 
would  get  out  of  the  way."  ** There  was  no  error  in  the 
instruction  predicated  upon  the  supposition  that  they  failed 
to  ring  the  bell.  According  to  the  plaintiff's  own  testimony, 
he  stood  upon  the  track  with  his  back  towards  the  engine, 
and  did  not  see  it  till  after  he  was  stricken  by  it.  He  was, 
therefore,  in  any  aspect  of  the  case,  negligent,  and  the  jury 
would  not  have  been  warranted  in  any  finding  that  the 
defendant  could  have  prevented  the  injury  by  using  ordinary 
care."  The  court  further  says  that  it  could  make  no  differ- 
ence at  what  rate  of  speed  the  engine  was  running  at  the 
time.  "All  this  might  possibly  have  been  more  clearly  pre- 
sented, if  there  had  been  a  third  issue,  and  his  honor  had 
said  there  was  no  testimony  to  support  an  affirmative  find- 
ing on  it."  The  principles  stated  and  applied  in  McAdoo's 
Case  have  since  been  repeatedly   affirmed  by  this  court,  and 


60  ACCIDENT  ON  TRACK  Vol  XVIII 

(NS) 

Neal  V,  Carolina  Cent.  R.  Co 

expressed  in  emphatic  language.  In  Meredith  v.  Railroad 
Co.,  108  N.  C.  616,  13  S.  E.  137,  the  court  said:  "We 
concur  with  the  judge  below  in  the  opinion  that  the  plaintiff 
was  not  entitled  to  recover,  because,  by  the  undisputed  facts, 
considered  in  any  phase  presented  by  them,  the  plaintiff  was 
negligent  in  failing  to  see  the  train  approaching  him  from 
behind,  while  the  servant  of  the  defendant  was  not  in  fault 
in  acting  on  the  belief  that  plaintiff  would  get  out  of  the 
way  of  the  engine  before  it  would  reach  him.*'  In  Norwood 
V,  Railroad  Co.,  Ill  N.  C.  236,  16  S.  E.  4,  this  court 
decides:  **If  the  engineer  could,  by  proper  watchfulness, 
have  seen  intestate  standing  or  walking  on  the  track,  he 
would  not  have  been  negligent  in  acting  on  the  assumption 
that  intestate  would  step  off  in  time  to  avert  injury;  and 
where  the  intestate  was  seen,  or  could,  by  proper  care,  have 
been  seen,  by  the  engineer,  sitting  upright  on  the  end  of  a 
cross  tie,  the  latter  was  justified  in  believing  that  he  would 
get  out  of  danger;  and  his  failure  to  leave  the  track,  whether 
he  was  a  trespasser  or  licensee,  is  considered  by  the  law  as 
the  proximate  cause  of  his  death,  unless  it  is  shown  that  his 
condition  or  situation  was  such  that  he  could  not  leave  the 
track,  and  that  this  was  known,  or  could,  by  the  exercise  of 
proper  care,  have  been  known,  to  the  engineer."  In  High  v. 
Railroad  Co.,  112  N.  C.  385,  17  S.  E.  79,  thiscourt  decides: 
** Where  an  engineer  sees  on  the  track,  in  front  of  the  engine 
in  which  be  is  moving,  a  person  walking  or  standing,  whom 
he  does  not  know  at  all,  or  who  is  known  by  him  to  be  in  full 
possesssion  of  his  senses  and  faculties,  the  former  is  justified 
in  assuming,  up  to  the  last  moment,  that  the  latter  will  step 
off  the  track  in  time  to  avoid  injury;  and,  if  such  person  is 
injured,  the  law  imputes  it  to  his  own  negligence,  and  holds 
the  railroad  company  blameless.**  **The  failure  of  theengi- 
neer  to  keep  a  proper  lookout  subjects  the  company  to  liabil- 
ity only  in  those  cases  where,  if  he  had  seen  the  situation  of 
the  injured  party,  it  would  have  become  his  duty  to  pursue 
such  a  course  of  conduct  as  would  have  averted  it.  Whether 
he  saw  the  plaintiff  at  a  distance  of  150  yards  or  of  10  feet, 
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he  was  not  at  fault  in  acting  on  the  supposition  that  she 
would  still  get  out  of  the  way.  It  is  not  material  whether 
the  train  was  moving  fast  or  slow  in  such  a  case  as  this."  '*It 
the  plaintiff  had  looked  and  listened  for  approaching  trains, 
as  a  person  using  a  track  for  a  footway  should,  in  the  exer- 
cise of  ordinary  care,  always  do,  she  would  have  seen  that 
the  engine  was  moving  towards  her.  The  fact  that  it  was  a 
windy  day,  and  that  she  was  wearing  a  bonnet,  or  that  the 
train  was  late,  gave  her  no  greater  privilege  than  she  would 
otherwise  have  enjoyed  as  licensee,  but,  on  the  contrary, 
should  have  made  her  more  watchful.'*  **There  was  noth- 
ing in  the  conduct  or  condition  of  the  plaintiff  that  imposed 
upon  the  engineer,  in  determining  what  course  he  should 
pursue,  the  duty  of  departing  from  the  usual  rule  that  the 
servant  of  a  railroad  company  is  warranted  in  expecting 
licensees  or  trespassers,  apparently  sound  in  mind  and  in 
body,  and  in  possession  of  their  senses,  to  leave  the  track 
till  it  is  too  late  to  prevent  a  collision."  In  Syme  v.  Rail- 
road Co.,  113  N.  C.  558,  18  S.  E.  114,  this  court  decides: 
"When  a  person  is  injured  while  walking  on  a  railroad  track 
by  an  engine  that  he  might  have  seen  by  looking,  the  law 
imputes  the  injury  to  his  own  negligence.  There  being  no 
testimony  tending  to  bring  this  case  within  any  exception 
to  the  general  rule,  we  are  of  the  opinion  that  there  was  no 
evidence  of  the  want  of  ordinary  care  on  the  part  of  the 
defendant,  while,  in  any  aspect  of  the  case,  the  plaintiff's 
intestate  was  negligent  in  getting  upon  the  track  in  front  of 
the  engine  without  looking,  and  in  exposing  his  person  to 
injury,  when  he  might  have  seen  that  the  engine  was  approach- 
ing, and  have  avoided  the  collision  by  stepping  off  the  track." 
''On  the  other  hand,  the  engineer  was  justified  in  assuming 
that  the  intestate  had  looked,  and  had  notice  of  his  approach, 
and  would  clear  the  track  in  ample  time  to  save  himself  from 
harm."     Other  cases  might  be  cited   of  the  same  purport. 

The  defendant's  motion  was,  in  effect,  a  demurrer  to  the 
plaintiff's  evidence,  admitting  every  word  to  be  true,  and 
every  fact  that  can  be  gathered  from  it.     I  am  unable  to  see 
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what  is  left  for  the  jury  to  pass  upon.  I  understand  that 
when  facts  are  ag^reed  upon,  or  found  by  a  special  verdict, 
or  admitted  by  demurrer,  nothing  remains  to  be  done,  except 
for  the  court  to  apply  and  fit  the  law  to  the  facts.  Here 
the  proximate  cause  of  the  injury  is  plainly  and  manifestly 
the  joint,  concurrent  negligence  of  both  parties,  and  there  is 
no  place  found  in  these  facts  for  what  is  called  the  *'last 
clear  chance."  When  the  facts  are  clearly  settled,  from 
which  only  one  inference  can  be  drawn,  the  question  is  then 
one  of  law  for  the  court  to  decide,  and  in  such  case  the  court 
should  take  the  case  from  the  jury,  and  direct  a  nonsuit  or 
verdict,  as  the  case  may  be.  1  Shear.  &  R.  Neg.  p.  68,  § 
56;  Cooley,  Torts,  670.  That  the  causes  of  the  injury  are 
concurrent  seems  plain  according  to  these  facts.  Possibly, 
some  sort  of  logic  might  conclude  differently,  but  that  is  not 
the  common -sense  view  to  my  mind;  and,  when  logic  and 
common  sense  cannot  be  reconciled,  logic  must  give  way. 
DouGi^AS,  J.  (dissenting).  It  is  within  a  feeling  of  deep 
regret  and  much  hesitation  that  I  am  forced  to  enter  my 
most  earnest  dissent  from  the  opinion  of  the  court.  I  wish 
I  could  agree  with  the  majority  of  the  court  that  its  opinion 
does  not  conflict  with  our  former  rulings,  but  I  am  utterly 
unable  to  do  so  with  those  cases  before  me.  That  plain 
words  may  have  a  hidden  legal  meaning  utterly  at  variance 
with  the  ordinary  usage  of  the  language,  and  which 
I  did  not  intend  them  to  have,  and  never  dreamed  they 
could  have,  when  I  used  them,  is  beyond  my  comprehension. 
Feeling  as  I  do,  I  would  be  untrue  to  myself  were  I  to  con- 
cur in  an  opinion  which,  to  my  mind,  destroys  the  principle 
of  our  recent  decisions,  is  in  direct  violation  of  the  statute, 
and  flatly  contravenes  the  letter  and  the  spirit  of  the  con- 
stitution. The  rule  as  now  laid  down,  stripped  of  its  inci- 
dents, is  as  follows:  **That  the  court  may  withdraw  an 
issue  from  the  jury,  and  direct  an  affirmative  finding  of  con- 
tributory negligence  against  the  plaintiff,  whenever  it  thinks 
that  the  evidence  of  the  plaintiff's  own  witnesses  is  sufficient 
to  prove  the  fact  in  controversy."     That  is  all  there  is  in  it. 
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dilate  it  as  we  may.  It  is  true  the  court  says,  ''provided 
there  is  no  conflict  in  the  testimony/'  but  such  a  want  of 
conflict  does  not  of  itself  prove  the  issue.  There  may  be 
only  one  witness  or  fifty  witnesses  swearing  to  the  same 
thing,  and,  unless  they  swear  to  enough  to  prove  the  fact  in 
issue,  neither  the  court  nor  the  jury  can  find  it  to  be  true. 
This  line  of  reasoning  forces  me  to  the  conclusion  which 
this  court  has  recently  so  repeatedly  and  emphatically 
announced,  but  which  it  now  seems  at  least  partially  to 
repudiate, — that  the  court  can  never  direct  an  affirmative 
finding  of  fact.  To  do  so,  it  would  be  necessary  for  the 
court  to  pass  directly  upon  the  weight  of  the  evidence,  and 
to  find  that  it  was  of  suffici^^nt  weight  to  overcome  the  nega- 
tive presumption  always  arising  from  the  burden  of  proof  ; 
in  other  words,  it  would  be  saying,  in  the  teeth  of  the 
statute,  that  a  fact  which  the  law  required  to  be  proved  had 
been  ''sufficiently  proven."  And  yet  Mr.  Justice  Fur- 
CHBS,  speaking  for  a  unanimous  court  in  Anniston.  Nat. 
Bank  v.  School  Committee  of  Durham,  121  N.  C.  109,  28  S. 
£.  134,  says  that  this  cannot  be  done,  using  the  following 
words:  "But  no  matter  how  strong 2iVid. uncontradicted ih^ 
evidence  is  in  support  of  the  issue,  the  court  cannot  with- 
draw such  issue  from  the  jury,  and  direct  an  affirmative  find- 
ing. To  do  this  is  to  violate  the  act  of  1796  (section  413  of 
the  Code).'*  In  White  v.  Railroad  Co.,  121  N.  C.  484,  489, 
27  S.  H.  1002,  the  same  justice,  again  speaking  for  a  unani- 
mous court,  says:  "The  court  can  never  find  nor  direct 
an  affirmative  finding  of  the  jury.  The  most  the  court  can 
do  is  to  instruct  the  jury,  where  there  is  no  conflict  of  evi- 
dence, that,  if  they  believe  the  evidence,  they  should  find  yes 
or  no,  as  the  case  may  be."  In  Wood  v,  Bartholomew,  122 
N.  C.  177,  186,29  S.  E.  960,  Justice  Furches,  again 
speaking  for  a  unanimous  court,  says :  "The  burden  of  the 
issue  of  contributory  negligence  is  on  the  defendant.  It  is 
an  affirmative  issue,  and  cannot  be  found  by  the  court.  It 
must  be  determined  by  the  jury.'^  Other  opinions  of  the 
same  learned  justice  contain  expressions  to  the  same  effect. 


64  ACCIDENT  ON  TRACK  Vol  XVIII 

(NS) 

Neal  V,  Carolina  Cent.  R.  Co 

The  italics  are  my  own.  These  emphatic  expressions  were 
neither  casual  nor  obiter,  but  were  used  in  the  decision  of 
questions  directly  raised,  and  in  answer  to  the  strenuous 
contentions  of  counsel  urged  in  repeated  and  elaborate  argu- 
ments. This  court,  at  the  last  term,  after  most  careful  con- 
sideration, speaking  without  dissent  through  Mr.  Justice 
Montgomery,  in  Crews  v,  Cantwell,  125  N.  C.  516,  519, 
34  S.  £.  688,  after  intimating  that  the  burden  was  really  on 
the  defendant,  uses  the  following  language :  "The  instruc- 
tion then  of  his  honor  was  erroneous,  for,  as  the  burden  of 
proof  was  assumed  by  the  plaintiff,  the  court  could  not  with- 
draw the  issue  from  the  jury.  Anniston  Nat  Bank  v. 
School  Committee  of  Durham,  121  N.  C.  109,  28  S.  E.  134. 
In  that  case  Justice  Furches,  delivering  the  opinion  of 
the  court,  said  :  'But,  no  matter  how  strong  and  uncontra- 
dictory  the  evidence  is  in  support  of  the  issue,  the  court  can- 
not withdraw  such  issue  from  the  jury,  and  direct  an 
affirmative  finding. '  *  *  It  should  be  noted  that  in  that  case  the 
court  based  its  judgment  solely  upon  the  fact  that  the  plain- 
tiff had  assumed  the  burden  of  proof,  and  made  no  allusion 
whatever  to  the  fact  that  the  only  evidence  was  that  of  the 
plaintiff.  Mr.  Justice  Clark  has  used  similar  language 
in  speaking  for  the  court,  and  does  not  wish  now  either  to 
modify  or  withdraw  it. 

I  may  be  pardoned  for  citing  some  of  the  opinions  of  the 
court  written  by  myself.  They  are  in  plain  words,  plainly 
setting  forth  the  views  I  was  known  to  possess  and  intended 
to  express.  Whatever  other  faults  they  may  have,  my  opin- 
ions are  neither  the  intangible  mists  of  summer  nor  the 
shifting  winds  of  March.  In  Spruill  v.  Insurance  Co.,  120 
N.  C.  141,  27  S.  E.  39,  during  my  first  term  upon  the  bench, 
it  is  said  for  a  unanimous  court :  ** Where  there  is  no  evi- 
dence, or  a  mere  scintilla  of  evidence,  or  the  evidence  is  not 
sufficient,  in  a  just  and  reasonable  view  of  it,  to  warrant  an 
inference  of  any  fact  in  issue,  the  court  should  not  leave  the 
issue  to  be  passed  upon  by  the  jury,  but  should  direct  a  ver- 
dict against  the  party  upon  whom  the  burden  of  proof  rests. 
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That  the  verdict  should  be  directed  against  the  party  upon 
whom  rests  the  burden  of  proof  is  the  essence  of  the  rule. 
*    *    *    If  the  verdict  of  a  jury  is  in  the  opinion  of  the 
court  against  the  weight  of  evidence,  it  can  be  set  aside ; 
and  to  the  proper  exercise  of  this  discretion  there  can  be  no 
objection.     But  to  permit  the  judge  to  pass  upon  the  suffi - 
ciency  of  the  evidence  necessary  to  rebut  a  legal  presump- 
tion without  submission  to  the  jury  would  infringe  upon  the 
exclusive  powers  of  the  jury.     ♦    *    *    The  rule  laid  down 
in  some  authorities  that,  wherever  the  judge  would  be  justi- 
fied in  setting  aside  the  verdict  as  against  the  weight  of  evi- 
dence, he  would  be  equally  justified  in  taking  the  case  from 
the  jury  and  directing  a  verdict,  cannot  receive  our  sanction. 
It  is  not  the  law  in  North  Carolina,  and  never  can  be  under 
our  present  constitution.     'The  ancient  mode  of  trial  by 
jury'  guarantied  by  the  constitution  is  that  at  common  law, 
and  is  none  the  less  the  right  of  the  citizen  than  it  was  of 
the  subject.     Direction  of  a  verdict  and  granting  a  new  trial 
are  essentially  different  in  nature  and  effect.     The  one  regu- 
lates the  trial  by  jury,  the  other  denies  it :  the  one  recommits 
the  case  to  the  jury,  the  other  takes  it  away  completely;  the 
one  merely  reopens  the  case  for  a  fairer  trial,  while  the  other 
ends  it  without  redress,  save  the  precarious  method  of  appeal, 
where  findings  of  fact  can  be  reviewed  only  from  the  meager 
notes  of  the  judge  and  the  uncertain  recollection  of  counsel. 
The  mere  fact  that  the  judge  can  never,  save  by  waiver  or 
consent,  render  a  verdict,  but  can  direct  it  only  in  the  name 
of  the  jury,  shows  the  intent  and  spirit  of  the  law.     These 
principles  are   'fundamental,'   and   *a   frequent   recurrence* 
thereto  is  of  constitutional  obligation."     This  case  appears 
to  have  been  cited  in  more  than  20  different  cases,  including 
the    opinion   of  the  court  from   which   I    am    respectfully 
dissenting.     In  Cox  v.  Railroad  Co.,  123  N.  C.  604,  12  Am. 
&  Bng.  R.  Cas.  390,  31  S.  E.  848,  this  court,  in  reviewing 
Spruill's   Case,  says:     "Had  the   question  not  been  again 
presented  by  counsel,  it  would  almost  seem  needless  to  repeat, 
18  (N  s)  A  &  B  R  Ca&— 5 
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what  we  have  so  often  said,  that  the  burden  of  proving  ne^:- 
ligence  rests  upon  the  plaintiff,  while  the  onus  of  showing 
contributory  negligence  rests  *upon  the  defendant.  In  both 
cases  this  must  be  shown  by  a  greater  weight  of  the  evidence, 
and  of  this  relative  weight  the  jury  alone  can  determine.  A 
negative  presumption  necessarily  accompanies  the  burden, 
and  remains  until  the  burden  is  lifted  or  shifted  by  direct 
admissions  or  a  preponderance  of  proof.  *  *  *  Where 
there  is  evidence  tending  to  prove  negligence  on  the  part  of 
both  parties,  the  case  must  always  be  submitted  to  the  jury, 
and  it  makes  no  difference  if  this  evidence  appears  in  the  tes- 
timony of  the  plaintiff.  The  court  may  say  to  the  jury  that 
there  is  no  evidence  tending  to  prove  a  fact,  but  it  can  never 
say  that  a  fact  is  proved.  *  *  *  It  is  the  settled  rule  of 
this  court  that  a  verdict  can  never  be  directed  in  favor  of  the 
party  upon  whom  rests  the  burden  of  proof,  who  in  all  cases 
is  considered  to  have  the  affirmative  of  the  issue,  whatever 
may  be  its  form.  Though  this  rule  was  discussed  and 
reaffirmed  in  Spruill  v.  Insurance  Co.,  120  N.  C.  141,  27  S. 
K.  39,  it  did  not  have  its  origin  in  that  case,  but  in  Wittkow- 
sky  V,  Wasson,  71  N.  C.  451.  where  the  doctrine  was 
distinctly  laid  down  in  the  following  words,  quoted  from  the 
opinion  of  Welm,  J. ,  in  the  court  of  exchequer  chamber : 
'There  is  in  every  case  a  preliminary  question,  which  is  one 
of  law,  viz,  whether  there  is  any  evidence  on  which  the  jury 
could  properly  find  the  question  for  the  party  on  whom  the 
burden  of  proof  lies.  If  there  is  not,  the  judge  ought  to 
withdraw  the  question  from  the  jury,  and  direct  a  nonsuit,  if 
the  onus  is  on  the  plaintiff,  or  direct  a  verdict  for  the  plaintiff 
if  the  onus  is  on  the  defendant.'  In  other  words,  the  verdict 
must,  in  either  event,  be  directed  against  the  party  on  whom 
lies  the  onus,  and  by  necessary  implication  can  never  be 
directed  in  his  favor.  *  *  *  fhe  burden  of  proving  con- 
tributory negligence  is  always  upon  the  defendant.  Therefore 
a  direction  in  his  favor,  based  in  any  degree  upon  thecon* 
tributory  negligence  of  the  plaintiff,  would  be  a  direction  in 
favor  of  the  party  upon  whom  rested  the  burden  of  proof, 
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which  is  directly  opposed  to  the  uniform  current  of  our 
decisions.  If  there  had  been  any  reasonable  doubt  that  the 
burden  of  proving  contributory  neg:ligence  rested  upon  the 
defendant,  it  has  been  set  at  rest  by  chapter  33  of  the  Laws  of 
1887.  *  *  *  It  therefore  follows  that  on  a  motion  for  a 
nonsuit  the  court  can  consider  only  the  evidence  relating  to 
the  negligence  of  the  defendant,  and,  if  there  is  more  than  a 
scintilla  tending  to  prove  such  negligence,  the  motion  must 
be  denied,  and  the  case  submitted  to  the  jury."  That  case 
cites  a  large  number  of  authorities,  which  it  is  needless  now 
to  recite.  Can  there  be  any  question  as  to  its  meaning? 
There  was  a  single  dissent.  In  Bolden  v.  Railway  Co.,  123 
N.  C.  614,  31 S.  B.  851,  this  court,  with  a  single  dissent,  says : 
'*By  force  of  statute,  as  well  as  a  settled  rule  of  decision,  the 
plea  of  contributory  negligence  is  an  affirmative  defense,  in 
which  the  burden,  both  of  allegation  and  proof,  rests  upon 
the  defendant.  It  is  true  that  contributory  negligence  may 
be  shown  by  the  evidence  of  the  plaintiff,  but  whether  the 
weight  of  that  evidence  is  sufficient  to  overcome  the  pre- 
sumption in  his  favor  arising  from  the  burden  of  proof  is  a 
question  for  the  jury.  The  action  of  the  plaintiff  in  going 
upon  the  bridge  was  argued  as  contributory  negligence,  but, 
if  it  be  viewed  as  an  implied  assumption  of  risk,  the  same 
rule  will  apply.  Both  doctrines  are  alike  as  being  in  the 
nature  of  a  plea  of  confession  and  avoidance,  inasmuch  as 
they  are  affirmative  defenses  set  up  to  excuse  the  negligence 
of  the  defendant.  As  such,  the  burden  of  proof  is  in  both 
cases  upon  the  defendant,  and  an  issue  can  be  found  in  its 
favor  only  by  a  jury."  In  the  subsequent  case  of  Cogdell  v. 
Railroad  Co.,  124  N.  C.  302,  32  S.  E.  706,  it  is  said  by 
a  unanimous  court  that:  ** Contributory  negligence  and 
assumption  of  risk,  being  in  the  nature  of  pleas  in  confession 
and  avoidance,  are  affirmative  defenses,  and  cannot  be  con- 
sidered on  a  motion  for  nonsuit;"  citing  Bolden  v.  Railway 
Co.,  supra.  It  is  useless  to  further  cite  the  large  number  of 
cases  wherein  this  court  has  said  that  the  court  could  never . 
direct  an  affirmative  finding.     If  it  did  not  mean  "never" 
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when  it  said  it  in  the  above  cases,  I  suppose  it  did- not  mean 
it  in  the  others.     I  meant  it  then,  and  mean  it  now. 

The  rule  now  adopted  by  the  court  is  an  adaptation  of  the 
federal  rule ;  and,  while  it  may  find  a  home  with  us  by  adop- 
tion, it  is  not  to  the  manner  born,  and  is  the  legitimate 
offspring  neither  of  our  constitution  nor  of  our  laws.  The 
federal  courts,  as  well  as  those  of  some  few  of  the  states,  still 
adhere  to  the  English  practice  of  allowing  the  court  to  express 
an  opinion  upon  the  weight  of  the  evidence  ;  that  is,  the  court, 
under  this  rule,  may  in  all  cases  say  to  the  jury  what  it 
thinks  ought  to  be  their  verdict.  This  practice,  which  may 
serve  to  explain  some  decisions  in  those  tribunals  where  it 
still  exists,  has  been  repudiated  by  a  large  majority  of  the 
states,  and  was  positively  prohibited  by  statute  in  this  state 
as  far  back  as  1796.  This  prohibition  has  been  brought  for- 
ward in  successive  compilations,  and  is  still  in  force  as 
section  413  of  the  Code,  which  reads  as  follows :  '*No  judge, 
in  giving  a  charge  to  the  petit  jury,  either  in  a  civil  or  a 
criminal  action,  shall  give  an  opinion  whether  a  fact  is  fully 
or  sufficiently  proven,  such  matter  being  the  true  office  and 
province  of  the  jury;  but  he  shall  state  in  a  plain  and  cor- 
rect manner  the  evidence  given  in  the  case,  and  declare  and 
explain  the  law  arising  thereon.'*  This  distinct  line  of 
demarkation  between  the  powers  of  the  judge  and  the  jury, 
established  in  the  childhood  of  our  state,  and  remaining  in 
full  force  for  more  than  a  hundred  years,  has  become  a  fun- 
damental part  of  ''the  law  of  the  land."  lam  aware  that 
there  are  some  cases  tending  to  sustain  the  rule  now  adopted 
by  the  court,  but  they  were  decided  before  I  came  upon  the 
bench,  and  are  in  direct  conflict  with  our  later  as  well  as  our 
earlier  decisions.  The  earliest  case  cited  by  the  court  is  that 
of  Meredith  v.  Railroad  Co.,  108  N.  C.616,  13S.  E.  137, 
decided  in  1891,  which  cites  upon  this  point  only  the  cases 
of  McAdoo,  Parker,  and  Daily.  In  McAdoo's  Case  all  the 
issues  were  submitted  to  the  jury,  and  none  found  by  the 
court.  In  Daily's  Case  (decided  in  1890),  11  S.  E.  320, 
while  the  court  below  held  that  the  plaintiff,   who  was  an 
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idiot,  could  not  recover,  on  account  of  bis  contributory  neg- 
ligence, tbis  court  beld  tbat  tbere  was  no  evidence  tending 
to  prove  tbe  negligence  of  tbe  defendant.  Parker's  Case,  86 
N.  C.  221,  was  decided  before  tbe  passage  of  tbe  act  of  1887 
(chapter  33),  wbicb  expressly  provides  ''tbat  in  all  actions 
to  recover  damages  by  reason  of  tbe  negligence  of  tbe  defend- 
ant, wbere  contributory  negligence  is  relied  upon  as  a 
defense,  it  sball  be  set  up  in  tbe  answer  and  proved  on  tbe 
trial.'*  I  am  also  aware  tbat  tbere  bave  been  two  or  tbree 
dicta  to  tbe  same  effect,  but  I  do  not  feel  bound  by  tbem.  I 
am  not  responsible  for  all  tbat  may  be  said  in  an  opinion 
from  wbicb  I  do  not  dissent,  but  only  for  sucb  matters  as  are 
necessarily  involved  in  tbe  decision  of  tbe  case.  Dicta  are 
tbe  overflows  of  judicial  learning,  and,  like  tbe  fresbets  in 
our  streams,  are  always  dangerous,  and  generally  barmful. 
Occasionally  tbey  add  fertility  to  tbe  fair  fields  of  jurispru  - 
dence,  but  more  often  tbey  tend  to  cut  gullies  tbrougb  well- 
establisbed  principles,  or  to  create  stagnant  ponds  of  doubt 
wbose  mist  and  malaria  are  equally  dangerous. 

Tbe  tendency  of  judges  to  invade  tbe  province  of  tbe  jury 
is  sbown  tbougbout  tbe  entire  bistory  of  tbe  law,  and  tbe 
survival  of  tbe  system  in  full  vigor  as  tbe  foundation  stone 
of  Anglo-American  jurisprudence  is  in  itself  tbe  strongest 
proof  of  its  inherent  merit.  Courts  of  equity  from  tbe  first 
refused  to  recognize  tbe  system,  and  we  bave  recently  seen 
to  wbat  extend  a  trial  by  jury  can  be  evaded  by  proceedings 
in  injunction  and  in  tbe  nature  of  contempt.  Courts  of 
admiralty,  following  tbe  principles  of  tbe  civil  law,  bave 
also  discarded  tbe  jury ;  and  it  is  a  significant  fact  tbat  tbey 
also  bave  refused  to  recognize  tbe  doctrine  of  contributory 
negligence,  always  apportioning  tbe  damages  in  proportion 
to  tbe  comparative  negligence  of  tbe  parties.  In  view  of  tbis 
tendency,  tbis  court  bas  felt  it  its  duty  more  tban  once  to 
assert  tbe  independence  of  tbe  jury.  In  Cable  v.  Railway 
Co.,  122  N.  C.  892,  900,  29  S.  E.  379,  tbe  court  says:  **Tbis 
court  does  not  favor  tbe  growing  practice  of  taking  cases  from 
tbe  jury.     Tbe   jury  is  a  constitutional  body,  as  mucb  so  as 
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the  court  itself,  and  in  the  exercise  of  its  peculiar  powers  of 
equal  responsibility  and  independence."  In  State  v.  Shule, 
32  N.  C.  153,  the  court  says :  "We  think  there  was  error  in 
the  mode  of  conducting  the  trial.  *  *  *  There  was  a 
departure  from  the  established  mode  of  proceeding,  and  the 
wisest  policy  is  to  check  innovation  at  once  \  particularly  as 
in  this  case  it  concerns  the  'trial  by  jury'  which  the  'bill  of 
rights'  declares  'ought  to  remain  sacred  and  inviolable.' 
This  innovation  is  that,  instead  of  permitting  the  jury  to 
give  their  verdict,  the  court  allows  a  verdict  to  be  entered 
for  them,  such  as  it  is  to  be  presumed  the  court  thinks  they 
ought  to  render,  and  then  they  are  asked  if  any  of  them  dis- 
agree to  it ;  thus  making  a  verdict  for  them,  unless  they  are 
bold  enough  to  stand  out  against  a  plain  intimation  of  the 
opinion  of  the  court."  The  court  then  proceeds  to  lay  down 
the  rule  substantially  as  stated  in  Spruill  z/. -Insurance  Co., 
supra.  In  State  v.  Allen,  48  N.  C.  257,  262,  Judge  Pear- 
son, speaking  for  the  court,  says  :  "It  is  our  duty  to  see  to 
it  that  the  trial  by  jury  shall  remain  'sacred  and  inviolable,' 
and  if,  upon  the  circuits,  there  has  grown  up  any  practice 
encroaching  upon  the  trial  by  jury  as  'heretofore  used,' 
although  such  practice  may,  to  some  extent,  have  been  sanc- 
tioned by  decisions  of  this  court,  it  is  our  duty  to  put  a  stop 
to  it;  and,  while  we  will  not  allow  a  jury  to  encroach  upon 
the  province  of  the  judge, — i,  e,  to  declare  and  explain  the 
law,  and  undertake,  by  an  abuse  of  their  power,  to  decide 
questions  of  law, — on  the  other  hand,  we  are  equally  solic- 
itous to  see  that  the  court  shall  not  commit  usurpation  upon 
'the  true  office  and  province  of  the  jury.'  Repetition  of  error 
can  never  justify  the  violation  of  a  positive  enactment  of  a 
statute,  much  less  the  infringement  of  a  fundamental  princi- 
ple upon  which  our  social  existence  is  declared  to  rest.  An 
error  may  have  crept  into  our  practice  by  reason  of 
the  judges  not  having  attached  due  importance  to  the  dis- 
tinction between  the  condition  of  things  in  England,  whence 
we  are  in  the  habit  of  taking  our  notions  of  law,  and  the 
condition  of  things  here,  where  the  trial  by  jury  is  protected 
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both  by  the  constitution  and  by  legislative  enactment.  A 
judge  is  not  at  liberty  to  express  an  opinion  as  to  the  suffi- 
ciency of  the  evidence.  When  there  is  a  defect,  or  entire 
absence  of  evidence,  it  is  his  duty  so  to  instruct  the  jury; 
but,  if  there  be  any  competent  evidence,  relevant  and  tend- 
ing to  prove  the  matter  in  issue,  it  is  'the  true  office  and 
province  of  the  jury'  to  pass  upon  it,  although  the  evidence 
may  be  so  slight  that  any  one  will  exclaim,  'Certainly  no 
jury  will  find  the  fact  upon  such  insufficient  evidence. '  Still 
the  judge  has  no  right  to  put  his  opinion  in  the  way  of  the 
free  action  of  the  jury,  even  should  he  deem  it  necessary  to 
do  .so,  in  order  to  prevent  them  from  being  misled  by  the 
arguments  of  counsel  or  their  own  want  of  apprehension.  It 
is  true,  juries  will  sometimes  find  strange  verdicts,  acting 
under  the  influence  of  ignorance  or  of  prejudice,  but  in 
general  juries  are  honest,  and  it  is  considered  safer  for  the 
lives  and  property  of  the  people  to  submit  to  the  inconven- 
ience of  particular  cases  of  this  kind  than  in  any  wise  to 
allow  the  judge  to  encroach  upon  *the  true  office  and  province 
of  the- jury.'  This  partial  evil  is  in  a  great  measure  obviated 
by  allowing  the  judge  to  grant  a  new  trial  in  all  cases  (except 
where  a  party  is  acquitted  upon  a  criminal  charge)  whenever 
he  thinks  the  jury  have  found  against  the  weight  of  the  evi- 
dence." I  have  no  apology  to  make  for  quoting  so  much  of 
this  opinion.  It  is  a  great  opinion  of  a  great  judge,  fully 
equal  in  importance  to  that  of  Hoke  v.  Henderson,  about 
which  we  have  recently  heard  so  much.  I  have  given  to 
the  latter  opinion  the  deliberate  assent  of  my  judgment  and 
my  conscience,  and  have  carried  it  to  its  fullest  legitimate 
extent.  In  doing  so  I  have  nothing  to  retract,  but  I  feel 
equally  bound  by  the  underlying  principles  of  State  v.  Allen. 
Are  the  constitutional  rights  of  the  officeholder  any  more 
sacred  than  the  constitutional  guaranties  of  the  citizen?  I 
think  not.  I  understand  the  opinion  of  the  court  to  admit 
that  there  is  sufficient  evidence  tending  to  prove  the  negli  • 
gence  of  the  defendant,  and  to  base  its  judgment  purely 
upon  the  contributory  negligence  of  the  plaintiff,  which   it 
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presumes  to  have  been  shown  beyond  the  possibility  of  a 
reasonable  doubt.  That  driving  a  train  at  a  greater  rate  of 
speed  than  that  allowed  by  law  is  at  least  evidence  of  regli- 
gence  is  well  settled.  In  Railway  Co.  v,  Ives,  144  U.  S. 
418,  12  Sup.  Ct.  683,  36  L.  Ed.  489,  the  court  says: 
''Indeed,  it  has  been  held  in  many  cases  that  the  running  of 
railroad  trains  within  the  limits  of  a  city  at  a  rate  of  speed 
greater  than  is  allowed  by  an  ordinance  of  such  city  is  negli- 
gence per  se  [citing  authorities].  But  perhaps  the  better 
and  more  generally  accepted  rule  is  that  such  an  act  on  the 
part  of  the  railroad  company  is  always  to  be  considered  by 
the  jury  as  at  least  a  circumstance  from  which  negligence 
may  be  interred,  in  determining  whether  the  company  was 
or  was  not  guilty  of  negligence."  The  opinion  of  the  court 
disposes  of  the  case  at  bar  in  the  following  words :  *'And  it 
seems  to  us  that  there  can  be  no  doubt  but  what  the  intestate 
of  the  plaintiff  was  also  guilty  of  negligence  if  the  evidence 
be  true,  and  every  word  of  it  believed.  This  issue  is,  then, 
not  one  that  must  be  found  by  a  jury,  but  one  that  may  be 
found  by  the  court.  It  does  not  present  a  question  where 
reasonable  men  might  put  different  constructions  upon  it, 
and  come  to  the  conclusion  that  the  plaintiff's  intestate  was 
not  guilty  of  negligence."  By  this  I  presume  the  court 
means  that  the  negligence  of  the  deceased  was  the  ultimate 
proximate  cause.  This  remarkable  finding,  coupled  with 
the  unqualified  assertion  that  no  reasonable  man  can  put  a 
different  construction  upon  it,  becomes  still  more  remarkable 
in  view  of  the  fact  that  two  members  of  this  court  have  put 
a  different  construction  upon  it.  This  exquisite  but  uncon- 
scious satire  upon  the  rule  itself  well  illustrates  its  inherent 
fallacy.  I  do  not  mean  to  be  flippant,  or  to  treat  the  opinion 
of  the  court  with  any  disrespect,  but  surely  it  is  a  legitimate 
argument  to  show  that  it  necessarily  involves  a  teductio  ad 
absurdum.  If  reasonable  men  cannot  take  a  different  view 
of  this  matter,  it  follows  that  the  two  judges  who  have  taken 
a  different  view  of  it  cannot  be  considered  as  reasonable 
men.     But  suppose  two  other  judges  should  in  some  other 
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case  have  the  misfortutse  to  differ  from  a  majority  of  the  court 
as  to  the  effect  of  the  evidence,  they  also  would  come  under 
the  ban.  This  would  leave  the  remaining  member  of  the 
court  far  above  his  associates  upon  the  lonely  pedestal  of 
solitary  infallibility.  Suppose  he,  too,  should  fall  from  his 
high  estate,  what  would  become  of  the  court?  And  yet  this 
court  must  say  that  a  reasonable  man  can  draw  but  one  con- 
clusion from  the  evidence,  or  the  case  must  go  to  the  jury. 
Why  not  let  it  go  to  the  jury,  as  was  said  in  Allen's  Case 
should  be  done,  in  all  cases  of  doubt?  The  court  is  not  only 
putting  itself  in  the  place  of  the  jury,  but  is  deciding  the 
case  by  a  majority  verdict. 

Another  exceedingly  able  and  interesting  opinion  is  the 
dissenting  opinion  of  Justice  Bynum  in  Wittkowsky  v. 
Wasson,71  N.  C,  on  page  458.  The  present  attitude  of 
the  court  renders  that  opinion  almost  prophetic.  The  opinion 
of  the  court  in  the  case  at  bar  says  that  the  evidence  intro- 
duced by  the  plaintiff  must  be  taken  as  true,  as  far  as  he  is 
concerned.  This  absolutely  reverses  the  reason  of  the  rule. 
A  party  is  estopped  from  impeaching  the  credibility  of  his 
witnesses,  but  not  from  denying  the  correctness  of  their 
statements.  Moreover,  much  of  the  evidence  was  brought 
out  by  the  defendant  on  cross-examination.  On  a  motion 
for  nonsuit,  the  defendant  admits  the  truth  of  the  plain  - 
tiff's  evidence,  which  must  be  construed  in  the  light 
most  favorable  to  the  plaintiff.  So  construing  the  evi- 
dence, can  any  one  say  that,  if  the  engine  had  been  going  at 
not  more  than  four  miles  an  hour, — the  maximum  speed  al- 
lowed by  the  ordinance, — the  engineer  could  not  have  stopped 
in  time  to  prevent  the  killing?  As  the  intestate  was  going 
in  the  same  direction,  if  he  were  walking  at  the  rate  of  three 
miles  an  hour,  the  train  would  have  gained  on  him  only  one 
mile  in  an  hour.  The  intestate  is  presumed  to  have  known 
the  law,  and  he  had  a  right  to  assume  that  the  defendant 
would  obey  the  law.  He  had  a  right  to  presume  that  the 
defendant  would  give  him  the  ordinary  signals  required  by 
law,  and  would  not  run  him  down,  and  crush  the  life  out  of 
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him,  without  giving:  him  some  slight  warning.  Surely,  a 
human  life  is  still  worth  something, — the  pulling  of  a  bell 
cord,  the  opening  of  a  whistle.  We  are  constantly  told  that 
we  should  be  shocked  at  the  excessive  verdicts  of  juries. 
That  is  often  the  case,  but  there  are  other  things  which  also 
touch  my  judicial  sensibility.  A  human  form  mangled 
beyond  recognition,  and  an  immortal  spirit  hurled  into  eter- 
nity whithout  a  moment's  warning,  are  a  greater  shock  to 
the  instructed  conscience  of  a  Christian  age  than  any  verdict 
Tendering  merely  pecuniary  damages.  This  may  be  called 
mere  sentimentality.  Be  it  so.  I  can  never  hope  to  attain  that 
high  plane  of  judicial  temperament  where  I  shall  be  entirely 
free  from  human  sympathy.  In  addition  to  the  weight  of  rea- 
tion  and  authority  in  favor  of  drawing  the  line  at  affirmative 
verdicts,  another  advantage  is  that  it  is  a  natural  bound- 
ary, seen  and  known  of  all  men.  Where  the  dividing  line 
between  great  principles  is  marked  by  nothing  more  substan- 
tial than  stakes,  which  can  easily  be  put  down,  and  as  easily 
pulled  up  and  moved,  the  principles  themselves  are  in  immi- 
nent danger.  I  deeply  feel  the  importance  of  this  decision,  and 
may  overestimate  its  danger.  I  hope  I  do,  but  it  seems  to 
me  to  involve  ultimate  results  far-reaching  and  dangerous  in 
their  nature.  With  such  strong  convictions  and  sincere 
apprehensions,  I  cannot  afford  to  cast  away  the  moorings  of 
the  past,  and  turn  my  opinions  loose  to  float  without  chart  or 
compass,  the  aimless  driftwood  of  a  shoreless  sea. 

Ci«ARK,  J.  (dissenting).  The  jury  system,  whatever  its 
defects,  is  the  best  which  the  wisdom  of  the  ages  has  yet 
evolved  for  the  ascertainment  of  the  truth  of  disputed  issues 
of  fact.  It  is  the  bulwark  of  the  liberty  and  the  rights  of  the 
citizen.  The  line  between  the  province  of  the  court  and  of  the 
jury  was  distinctly  run'and  marked  by  our  ancestors  in  the  act 
of  1796  (now  Code,  §  413).  Bynum,  J.,  in  Wittkowsky  v. 
Wasson,  71  N.  C.  458,  ably  and  prophetically  pointed  out 
the  evils  of  the  judiciary  passing  beyond  that  line  and  invading 
the  province  of  the  jury  as  the  sole  triors  of  the  facts.  It  is 
to  be  deeply  regretted  that  his  views  did  not  then  prevail. 
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It  is  a  still  further  invasion  of  the  province  of  the  jury,  and 
contrary  to  a  long  line  of  the  decisions  of  this  court  (as  Mr. 
Justice  Douglas  has  shown) ,  to  permit  a  judge  to  direct 
an  affirmative  finding,  which  is  nothing  less  than  the  court 
passing  upon  the  evidence  and  holding  that  a  fact  is  sufficiently 
proved.  It  is  the  province  of  the  jury  to  disbelieve  uncontra- 
dicted evidence  if  they  attach  no  faith  to  the  witnesses.  If 
there  is  no  evidence  in  support  of  the  party  having  the  bur- 
den of  proof  upon  an  issue,  the  judge  may  direct  a  negative 
finding  for  its  absence;  or,  if  the  uncontradicted  evidence  is 
in  support  of  the  contention  of  the  party  having  the  burden 
oi  proof,  the  court  may  tell  the  jury,  **if  they  believe  the  evi- 
dence," to  find  in  favor  of  that  side;  but  the  judge  cannot, 
even  in  such  case,  direct  an  affirmative  finding,  for  that  is  to 
pass  upon  the  credibility  of  the  witnesses  and  the  weight  of 
the  evidence,  which  the  jury  alone  is  authorized  to  do. 


Connors 

V. 

Chicago  &  N.  W.  Ry.  Co. 

(Supreme  Court  of  lowa^  May  ts^  1900,) 

Fires  Caused  "by  Operating"  Railroad— Statute.*— A  fire  caused 
by  a  railroad's  sectionmen  in  burning  the  grass  and  weeds  along 
its  right  of  way,  is  not  a  fire  "set  out  or  caused  by  operating"  its 
raUway,  within  the  meaning  of  the  statute  of  Iowa  providing  that 
the  fact  of  damage  to  property  along  a  railroad  right  of  way  by 
reason  of  a  fire  set  out  or  caused  by  the  operation  of  the  railroad 
shall  he  prima /acie  evidence  of  negligence  on  the  part  of  the  rail- 
road. 

AppBAi^by  defendant  from  Kossuth  county  district  court. 
Reversed, 
Huddard^  Dawley  &  Wheeler^  for  appellant. 
Clarke  &  Cohenour  and  /^  M,  Miles ^  for  appellee. 

*See  monographic  notey  15  Am.  &  Eng.  R.  Cas.,  N.  S.,  495  et  seq. 


76  FIRES  Vol  XVIII 

(ns) 

Connors  v,  Chicago,  etc.,  Ry.  Co 

lyADD,  J.  The  fire  which  destroyed  the  plaintiff's  hay 
and  injured  his  slough  originated  from  a  fire  set  out  by  the 
defendant's  sectionmen  in  burning  the  grass  and  weeds 
along  its  right  of  way,  or  else  from  a  cinder  pile  dumped  from 
a  thresher  engine  previously  operated  on  the  premises.  In 
either  event,  recovery  could  only  be  had  from  the  party  at 
fault  on  an  affirmative  showing  of  negligence.  This  is  con- 
ceded, unless  it  may  be  said  that  the  fire  was  "set  out  or 
caused  by  operating"  the  defendant's  railway.  See  Gandy 
V.  Railroad  Co. ,  30  Iowa  420.  If  so  done,  then,  under  section 
1289  of  the  Code  of  1873,  the  burden  of  proof  was  upon  the 
defendant  to  show  the  exercise  of  care  on  the  part  of  its 
employees.  Small  z/.  Railway  Co.,  50  Iowa  338;  Rose  v. 
Railway  Co  ,  72  Iowa  625,  34  N.  W.450;  Engle  v.  Railway 
Co.,  77  Iowa  666,  37  N.  W.  6,  42  N.  W.  512 ;  Metzgar  v. 
Railway  Co.,  76  Iowa  387,  41  N.  W.  49.  The  important 
inquiry,  then,  is,  what  is  meant  by  "operating  a  railway"? 
In  none  of  the  cases  heretofore  determined  has  the  applica- 
tion of  the  statute  gone  beyond  a  fire  set  out  or  caused  by 
an  engine  on  the  track.  But  under  the  co- employees'  act 
(Code,  §  2071),  allowing  recovery  by  an  employee  injured 
by  negligence  "in  any  manner  connected  with  the  use  and 
operation  of  any  railway  on  or  about  which  they  shall  be 
employed,"  the  clause  "use  and  operation  of  any  railway" 
has  been  frequently  considered  and  defined.  Thus,  in  Stroble 
V.  Railway  Co.,  70  Iowa  560,  31  N.  W.  63,  the  court, 
through  Beck,  J.,  said :  "What  is  the  use  and  operation  of 
a  railway?  It  is  constructed  for  the  sole  purpose  of  the 
movement  of  trains.  That  is  its  sole  use.  What  is  the 
operation  of  a  railway?  They  can  be  operated  in  no 
other  way  than  by  the  movement  of  trains."  In  Nelson 
V.  Railway  Co.,  73  Iowa  576,  35  N.  W.  611,  the  move- 
ment of  steam  ditching  machines,  and  in  I^arson  v.  Rail- 
way Co.,  91  Iowa  81,  58  N.  W.  1076,  that  of  a  hand 
car,  were  held  to  be  operating  a  railway.  In  Akeson  v.  Rail- 
way Co.,  106  Iowa  64,  75  N.  W.  676,  after  reviewing  the 
authorities,  the  court  concluded  that:     "The  only  dangers 
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peculiar  to  railroading:  are  those  occasioned  by  the  movement 
of  the  engines,  cars,  and  machinery  on  the  track,  or  directly 
connected  therewith.     It  is  evident  that  the   statute  contem  - 
plates  sach  injuries  only  as  are  caused  by  the  negligent  acts 
of  employees  so  engaged.     In   no   other  proper   sense   is   a 
railway  used  and   operated.     *    *    *     If,   then,   the  injury 
is  received  by  an  employee   whose  work  exposes  him  to  the 
hazards  of  moving  trains,  cars,  engines,  or  machinery  on  the 
track,  and  is  caused  by  the   negligence  of  a  co  employee  in 
the  actual  movement  thereof,  or  in  any  manner  directly  con- 
nected therewith,  the  statute  applies,  and   recovery   may  be 
had.     Beyond  this  the  statute  affords  no  protection .  *  *     Appel- 
lee relies  somewhat   on  the  language  employed  in  Haden  v. 
Railway    Co.,    92   Iowa   229,   60  N.    W.    537.     There   the 
employee  whose  negligence  caused  the  injury  was  conceded 
to  be   engaged   in   the   use  and  operation  of  a  railroad,  as  it 
was  occasioned  by  the  movement  of  a  train  in  his  charge. 
The  inquiry  made   in   the   second  paragraph  of  that  opinion 
related  to  the  exposure   of  plaintiff  to  the  peculiar  hazards  of 
railroading,   and  what   was  said   must   be   construed   with 
reference  to  that  subject.     Haden   was  held  to  have  been  so 
exposed,  and,  having  been  found  to  belong  to  this  class,  it 
was  quite  immaterial  whether  he  was  also  connected  with  the 
use  and  operation  of  the  road.     It  may  be  remarked,  however, 
that  an  employee,   ''in  keeping  in  repair  the  track  of  a  rail- 
road for  the  present  operation  of  its  trains,"    while  he    may 
be  exposed  to  the  hazards,  is  not  engaged  "in  the  business  of 
operating  a  railroad."     Such  work  is  undoubtedly  necessary 
therefor,  but  not  in  any   way  connected   therewith.     We  are 
content  with  the  conclusion  reached  in  Akeson's  Case, — ^that 
a  railroad  is  only  operated,  within  the  meaning  of  the  law, 
by  ''moving  trains,  cars,  engines,  or  machinery  on  the  track." 
The  same  definition  is   peculiarly  applicable   to  the  clause 
"operating    any  such  railway,"   contained   in   the   statute 
relating  to  fires.     Locomotives,   trains,   or  machinery  pass- 
ing along  the  tracks   are  entirely  within   the  control  of  the 
company,  and  are  usually  beyond  easy  reach  before  the  dam- 
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ages  caused  by  escaping  sparks  or  fire  can  be  known.  To 
obviate  the  all  but  insurmountable  obstacles  in  the  way  of 
the  injured  party  adducing  affirmative  proof  of  its  neg- 
ligence in  order  to  recover,  this  statute,  casting  the  bur- 
den of  proving  care  on  the  railway,  was  enacted.  It  is 
limited  to  a  situation,  however,  peculiar  to  railroads  (/.  e. 
their  operation) ;  otherwise,  it  might  fall  beneath  the 
denunciation  of  the  constitution,  as  class  legislation.  For 
discrimination  by  the  legislature  must  rest  upon  some 
apparent  natural  reason,  * 'suggested  by  a  difference  in 
situation  and  circumstances  of  the  subjects  placed  in  different 
classes,  as  suggests  the  necessity  or  propriety  of  different 
legislation  with  respect  to  them."  The  evidence  is  quite  as 
available  in  the  case  of  a  fire  set  out  by  the  sectionmen  on 
the  right  of  way  as  when  started  by  a  neighboring  farmer 
or  other  person,  and  we  can  think  of  no  reason  for  applying 
a  rule  in  the  one  case  which  does  not  obtain  with  equal 
propriety  in  the  other.  See  3  Elliott,  R.  R.  §  1242.  It  follows 
that  the  court  erred  in  directing  the  jury  that,  if  the  damages 
were  caused  by  fire  set  out  by  defendant's  sectionmen  on  the 
right  of  way,  the  plaintiff  had  ma.de  sl prima  facie  case,  and 
that  thereupon  the  burden  was  on  the  defendant  to  show  its 
freedom  from  negligence  in  allowing  the  fire  to  escape,  and  in 
failing  to  put  it  out.     Reversed. 


Hygienic  Pi.atb-Ice  Mfg.  Co. 

V, 

Raleigh  &  Augusta  Air-I^ine  R.  Co. 

{.Supreme  Court  of  North  Carolinayjune  s^  igoo.) 

Fires  Set  by  Locomotives— Evidence  of  Other  Fires. — ^In  an  action 
for  damag'e  caused  by  a  certain  locomotive,  evidence  of  fires  at 
various  times,  and  at  other  places,  caused  by  sparks  from  other 
locomotives  of  defendant,  was  incompetent,  as  it  did  not  tend  to 
prove  that  the  damage  was  caused  by  such  locomotive. 

*8ee  monographic  note,  15  Am.  A  £^ng.  R.  Cas.,  N.  S.,  495  et  seq^ 
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Appbai«  by  defendant  from  Wake  county  superior  court » 
Reversed. 

Mac  Roe  &  Day,  J.  D.  Shaw,  J.  B,  BaUhelor,  W.  H. 
Neal,  G,  F.  Mcu:Rae,  and  R,   7".  Gray,  for  appellant. 

Ernest  Haywood,  and  F.  H.  Busbee,  Simmons,  Pou  & 
Ward,  and  Armisiead  Jones,  for  appellee. 

Paircloth,  C.  J.  This  is  an  action  for  damages  to 
plaintiff 's  property  alleged  to  have  been  caused  by  defend- 
ant's negligence.  The  trial  resulted  in  a  verdict  and 
judgment  in  favor  of  the  plaintiff,  and  an  appeal  by 
defendant.  Por  the  purposes  of  this  opinion,  the  facts  are 
as  follows:  The  plaintiff's  ice  factory  was  located  on  the 
defendant's  right  of  way,  two  or  three  hundred  yards  west 
of  the  Union  Depot,  in  the  city  of  Raleigh.  On  Aug^ist  29^ 
1893,  between  8  and  9  o'clock, — about  8:30, — the  plaintiff's 
ice  factory  was  discovered  to  be  on  fire,  and  was  partially 
consumed.  About  20  minutes  before  the  fire  the  defendant's 
engine  No.  228,  called  the  "Atlanta  Special,"  pulled  out 
from  the  Union  Station,  going  west,  and  passed  the  plain- 
tiff's factory,  emitting  sparks,  and  soon  thereafter  the  factory 
was  discovered  to  be  burning.  The  plaintiff  alleged  and 
proved  the  passing  of  said  engine  and  fire  at  the  time  above 
stated,  and  there  is  no  allegation  or  proof  in  the  record  that 
any  other  engine  of  the  defendant  passed  by  said  place 
recently  before  or  soon  after  the  time  the  fire  occurred. 
Carefully  reading  the  record  shows  clearly  that  the  con- 
tention at  the  trial  centered  on  the  question  whether  the 
damage  was  caused  by  said  engine  No.  228. 

There  was  much  evidence  and  many  exceptions  to  the 
admission  and  exclusion  of  evidence  and  to  instructions 
given  to  the  jury  by  the  court.  During  the  trial  the  plaintiff 
offered,  and  was  allowed,  over  the  defendant's  objection,  to- 
introduce  the  evidence  of  several  witnesses  to  show  that  at 
several  times,  both  before  and  after  this  fire,  and  at  other 
places  on  defendant's  line,  other  engines  of  defendant  had, 
by  sparks  emitted,  set  fire  to  and  burned  the  property  of 
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Other  persons ;  one  witness  testifying  that  it  was  a  common 
occurrence  for  these  trains  to  set  the  fields  on  fire,  but  he  did 
not  know  whether  it  was  done  by  the  defendant's  trains,  it 
being  proved  that  at  those  points  another  railroad  runs 
parallel  with,  and  in  a  few  feet  of,  the  defendant's  track. 
This  testimony  was  heard  by  the  jury  without  any  evidence 
of  the  condition  of  these  engines,  and  without  any  explana- 
tion of  the  attending  circumstances.  Another  witness  said 
that  in  1894  the  remains  of  said  factory  building  caught  on 
fire  directly  after  the  defendant's  freight  train  passed,  and 
constantly  before  and  since,  and  that  the  old  field  caught  on 
fire  in  March,  1894,  two  or  three  times,  near  the  bridge. 
This  evidence  of  fires  at  various  times,  and  at  other  places, 
caused  by  sparks  from  other  engines,  both  before  and  after 
August  29th,  we  must  hold  to  be  incompetent,  as  it  does  not 
tend  to  prove  the  condition  of  engine  No.  228,  nor  to  throw 
any  light  on  the  question  directly  before  the  jury.  It  was 
well  calculated  to  divert  the  minds  of  the  jury,  and  lead 
them  to  an  unsafe  verdict.  The  principle  which  governs  in 
such  cases  was  brought  to  the  attention  of  the  court  in 
February,  1891,  in  the  case  of  Grant  z^.  Railroad  Co.,  108 
N.  C.  462,  470,  13  S.  E.  209.  The  plaintiff  was  injured  by 
derailment  of  defendant's  train,  and  on  the  trial  he  offered 
to  show  that  a  similar  accident  occurred  soon  before  and 
afterwards  at  other  places,  to  a  train  run  by  the  same 
engineer  and  conductor.  The  court  said:  **The  condition 
of  the  defendant's  railroad  track  at  places  other  than  that  at 
which  the  accident  in  question  happened  could  not  prove  or 
disprove  the  condition  of  the  track  at  the  latter  place," 
and  that  such  evidence  would  certainly  tend  to  mislead 
the  jury.  In  October,  1891,  the  same  question  was  before 
the  court  in  Pennsylvania,  and  is  on  **all  fours"  with  the 
case  before  us.  It  was  Henderson  v.  Railroad  Co.,  144  Pa. 
St.  461,  22  Atl.  851,  16  I^.  R.  A.  299.  After  able  and  elabo- 
rate arguments,  the  court  held:  ''(l)  In  an  action  for  a 
loss  by  fire,  caused  by  sparks  from  a  locomotive  engine  of 
a  railroad  company,  the  burden  is  on  the  plaintiff  to  prove 
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that  the  fire  was  communicated  by  some  engine  of  the  defend- 
ant company,   and  also  to  prove  neg^lig^ence   in  the  construc- 
tion or  management  of  the  engine.     Such  facts,  however,  may 
be  established   by  circumstantial  evidence.     (2)  When   the 
fire  is  shown  to  have  beea   caused,  or,   in  the    nature  of  the 
case,   could   only  have   been  caused,   by   sparks    from  an 
engine  which  is  known  and   identified,  the  evidence  should 
be  confined  to  the  condition,    management,  and   practical 
operation   of  that  engine,   and   testimony   tending  to  prove 
defects  in   other  engines   of  the   company   is   irrelevant  and 
inadmissible.     (3)  If,   however,  the  offending  engine  is  not 
clearly  or  satisfactorily  identified,   it   is  competent   for  the 
plaintiff  to  prove,  in  support  of   the  allegation  that  the   fire 
was  caused  by  the  defendant's   negligence,  that  the  defend- 
ant's locomotives  generally,   or  many   of  them,  at  or  about 
the  time   of  the  occurrence,  threw   sparks  of   unusual   size, 
causing   numerous  fires   on  that   part  of  its  road.     (4)  This 
class  of   testimony  is   exceptional  in  character  at   the   best, 
and  is   admissible  only   because  direct  evidence  is   impracti- 
cable.    The  examination,   therefore,  will   be  confined  to  the 
negligent  operation  of  the  engines  at  and  about   the  time  of 
the  fire,  with  such  reasonable   latitude,  before  and  after  the 
occurrence,  as  is  sufficient  to  make  such  proofs  practicable." 
We  have  quoted  freely   from   this   case,  because  it  covers 
several  practical  points  of  this  subject,  and  because  it  seems 
unnecessary  to  cite  other  cases  of  a  similar   bearing.     The 
principle  is  not  only  supported  by  authority,  but  it  appears 
to  our  minds  to  be  correct,  and  a   just  rule  to  be  applied  in 
jury  trials.     There  are  some  decisions   modifying  this  rule, 
and  perhaps  seem  inconsistent  with  it ;  but  the  reasoning  in 
some  of  them  is  not  satisfactory,  and  we  do  not  cite  or  dis- 
cuss them.     What  we  have   said  shows  error,  and  requires  a 
new  trial.     At  the  next  trial  it  is  probable  that  many  of  the 
other  exceptions  will  be  eliminated,  and  we  will  not,  there- 
fore, discuss  them  at  present.     Venire  de  novo. 

DouGi^AS,  J.  (dissenting).     I  cannot  concur  in  the  judg- 
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ment  or  opinion  of  the  court.  The  only  sjoand  for  granting: 
a  new  trial  appears  to  be  the  admission  of  testimony  as  to 
the  condition  of  other  engines.  Under  the  circumstances  of 
this  case,  I  am  inclined  to  think  that  the  admission  of  such 
testimony  was  competent  in  any  view,  but,  whether  this  is 
so  or  not,  it  is  clearly  admissible  in  rebuttal  of  the  defend- 
ant's evidence.  The  defendant  had  previously  introduced 
Parish,  foreman  of  its  roundhouse,  who  testified,  on  direct 
examination,  that  he  did  not  remember  anything  about  the 
particular  time  of  the  fire  or  the  particular  engine,  but  that 
he  did  not  permit  any  engine  to  go  out  of  the  roundhouse 
without  being  in  thorough  repair.  The  object  of  his  testi- 
mony clearly  was  to  prove  that  this  particular  engine,  of 
which  he  had  no  recollection,  must  have  been  in  good  repair 
at  that  time,  because  all  the  engines  were  constantly  kept  in 
repair.  The  plaintiff  simply  answered  this  by  showing 
that  the  other  engines  were  not  always  kept  in  perfect  repair, 
because  they  had  set  fire  to  property  in  such  a  way  as  could 
not  have  happened  if  they  had  been  equipped  with  spark 
arresters  such  as  described  by  the  defendant's  witnesses. 
Such  evidence  was  strictly  in  rebuttal.  But  it  may  be  said 
that  the  plaintiff's  counsel,  on  the  cross-examination  of 
Nowell,  a  witness  for  the  defendant,  asked  him  about  some 
engines  that  had  been  burned,  and  thus  opened  the  door 
to  the  defendant.  It  seems  a  very  little  crack  to  open  so 
wide  a  door.  But,  admitting  it  to  be  so,  the  defendant  did 
not  shut  the  door,  but  opened  it  still  wider.  If  it  was  left  wide 
open  by  the  defendant,  why  could  not  the  plaintiff  enter? 
But  another  view  suggested  itself.  In  Neal  v.  Railroad  Co. 
(at  this  term)  36  S.  C  117,  this  court  has  held,  in  effect, 
that  all  the  testimony  of  the  plaintiff's  witnesses,  whether 
given  on  direct  or  cross-examination,  is  the  plaintiff's  testi- 
mony.    Why  is  it  not  so  as ' to  the  defendant? 
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Indiana  Horskshoe  Co. 

{Supreme  Court  of  Indiana^  March  /j,  iqoo,) 

Appeal — Review. — The  motion  to  make  each  paragraph  of  the 
complaint  more  specific,  and  the  ruling  of  the  court  thereon,  must 
be  made  part  of  the  record,  in  order  that  the  question  of  the  correct- 
ness of  the  ruling  maj  be  presented  for  consideration  on  appeal.     . 

Fire  Spreading' from  Combustibles  on  Right  of  Way — Liability.*— 
Where  a  railroad  company  sets  fire  to  the  dry  grass  and  other  com- 
bustible materials  which  it  has  negligently  suffered  to  accumulate 
on  its  right  of  way,  and,  without  fault  of  the  adjoining  land  owner, 
permits  such  fire  to  escape  to  his  lands  and  burn  his  property,  the 
company  is  liable,  whether  such  fire  was  started  negligently  or 
otherwise. 

Same — Construction  of  Contract  for  Use  of  Siding. — Under  the 
contract  in  question,  plaintiff  was  not  required  to  keep  defendant's 
siding,  extending  from  its  main  track  to  plaintiff's  factory,  free 
from  combustible  matter,  but  only,  when  using  the  siding  for  the 
convenience  of  the  factory,  to  keep  it  free  from  obstructions,  such  as 
cars,  likely  to  cause  accidents  and  interfere  with  defendant's  use  of 
the  siding. 

Same— Negligence — Quantity  of  Combustibles  and  Length  of 
Time. — It  is  negligence  in  a  railroad  to  suffer  sufiicient  highly  com- 
bustible matter  to  cause  a  continuous  fire  to  spread  across  a  consid- 
erable portion  of  its  right  of  way  to  adjoining  premises  to  remain  on 
the  right  of  way  for  two  weeks. 

Same — Negligence  in  Suffering  Fire  to  Escape — Knowledge  of 
Fire. — The  special  verdict  showed  that  the  railroad  had  knowledge 
of  such  an  accumulation  of  combustible  matter  upon  its  right  of  way, 
adjacent  to  plaintiff's  factory,  and  that  there  had  been  very  dry 
weather  for  more  than  two  months,  and  that  the  natural  sequence  of 
of  igniting  such  matter  was  the  destruction  of  the  building  by  the 
fire  so  started ;  and  that  the  railroad  did  nothing  to  prevent  the 
escape  of  the  fire,  which  was  such  a  fire,  or  its  spread  to  the  factory, 

*See  monogri^phic  note^  15  Am.  &  Eng.  R.  Gas.,  N.  S.,  495  et  seq. 
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which  was  thereby  destroyed.  Held^  that  the  railroad's  knowledge 
of  the  fire  was  sufficiently  shown  to  establish  its  negligence  in 
failing  to  prevent  the  escape  of  the  fire  from  the  right  of  way. 

Same — Sufficiency  of  Findings. — The  special  verdict  sufficiently 
showed  the  place  where  the  fire  started. 

Same — Contributory  Negligence — Duty  to  Guard  against  Negli- 
gence.— A  person  erecting  a  building  on  land  adjoining  a  railroad 
track  is  not  required  to  keep  his  property  in  such  a  condition  as  to 
guard  against  the  negligence  of  the  railroad  with  respect  to  fires, 
nor  to  maintain  a  guard  over  it  continually  to  protect  it  against 
such  negligence,  but  he  has  the  right  to  construct  buildings  on  any 
part  of  his  land,  and  enjoy  the  same,  without  any  regard  to  the 
proximity  of  the  railroad. 

Same — Evidence. — It  is  not  required  that  the  fact  that  a  fire  was 
started  on  a  right  of  way  by  sparks  from  a  passing  engine,  and  that 
the  railroad  was  negligent  in  permitting  its  escape  from  the  right  of 
way  should  be  shown  by  direct  evidence ;  and  such  facts  were 
sufficiently  shown  in  the  case  at  bar  by  circumstantial  evidence. 

Same — Evidence  of  Other  Fires.— Evidence  as  to  other  fires 
being  set  by  other  engines  of  defendant  near  the  time  of  the  fire  in 
question  near  the  same  place  was  admissible  as  tending  to  show  the 
degree  of  care  required  of  the  railroad  in  keeping  the  right  of  way 
at  such  point  free  from  combustibles,  and  its  knowledge  of  the 
condition  of  the  right  of  way  at  such  point. 

Value  of  Property — Evidence — Defendant's  objection  that  plain- 
tiff's witness  was  allowed  to  testify  as  to  the  value  of  the  property 
destroyed  as  an  entirety,  while  such  property  was  sued  for  in  sepa- 
rate items,  was  without  foundation. 

Appeal — Review. — Motions  and  rulings  thereon  not  made  a  part  of 
the  record  by  a  bill  of  exception  or  order  of  court  present  no  question 
on  appeal. 

Appbal  by  defendant  from  Wabash  county  circuit  court. 
Affirmed, 

Samuel  Parker  ^ndi  N.  O,  &  G,  E.  Ross^  for  appellant. 
SayrCy  Slick  &  Hunter  and  H.  J,  PauluSy  for  appellee. 

Monks,  J.  This  action  was  brought  by  appellee  against 
appellant  to  recover  the  value  of  a  building,  machinery,  tools, 
and  materials  alleged  to  have  been  destroyed  by  fire  throuj^h 
oaao stated.  ^^^  uegligeuce  of  appellant.  Issue,  trial,  spe- 
cial verdict  under  the  act  of  1895,  and  judgment 
for  appellee.     The   errors   assigned,  and  not  waived,  are: 
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"(l)  The  court  erred  in  overruling:  appellant's  motion  to 
require  appellee  to  make  each  paragraph  of  the  complaint 
more  specific,  definite,  and  certain;  (2)  the  court  erred  in 
overruling:  appellant's  demurrer  to  the  first  paragraph  of  the 
complaint;  (3)  the  court  erred  in  overruling  appellant's 
demurrer  to  the  third  paragraph  of  the  complaint;  (4)  the 
court  erred  in  overruling  appellant's  motion  for  a  judgment 
in  its  favor  over  the  special  verdict;  (5)  the  court  erred  in 
overruling  appellant's  motion  for  a  new  trial." 

As  the  motion  to  make  each  paragraph  of  the  complaint 
more  specific,  definite,  and  certain,  and  the  ruling  of  the  court 
thereon,  are  not  made  a  part  of  the  record  by  a  bill  of  excep- 
tions or  order  of  court,  no  question  is  presented  ^  peai-Beview 
by  the  record  for  our  consideration.  City  of 
Seymour  v.  Cummins,  119  Ind.  148,  150,  21  N.  E.  549,  5  L. 
R.  A.  126;  Boyce  v.  Graham,  91  Ind.  420,  421 ;  Manufactur- 
ing Co.  V,  Millican,  87  Ind.  87,  89 ;  Insurance  Co.  v,  Doll, 
80  Ind.  113,  115 ;  Hwbank,  Ind.  App.  Proc.  §  26. 

All  the  paragraphs  of  the  complaint  were  withdrawn,  except 
the  first  and  third.     The  allegations  in  said  first  and  third 
paragraphs  concerning  appellant's  negligence  are  substan- 
tially the  same  as  the  complaint  in  Railway  Co. 
V.  Hart,  119  Ind.  273,  21  N.  E.  753,  4  I,.  R.  A.  SSS.^b^#. 
549,  which  was  held  good.     Under  the  law  as  way^jafiiity. 
declared  in  that  case  and  the  cases  therein  cited, 
each  of  said  paragraphs  was  sufficient  to  withstand  the  demur- 
rer for  want  of  facts.     The  court  did  not  err,  therefore,  in 
overruling  the  demurrer  thereto. 

There  was  no  error  in  sustaining  appellee's  demurrer  to  the 
second  paragraph  of  answer.  The  facts  alleged  in  the  first 
and  third  paragraphs  of  complaint  show  that  the  roadbed, 
tracks,  and  siding  were  under  the  exclusive 
control,  use,  management,  and  possession  of  uSi^ioSS^St' 
appellant  as  a  part  of  its  right  of  way,  and  that  "  ■***  Bdinff. 
appellant  on  the  22d  day  of  August,  1895,  and  for  a  long  time 
before  that  day,  negligently  suffered  and  caused  the  same  to 
be  covered  over  with  dry  weeds,  grass,  straw,  paper,  wood. 
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and  other  rubbish  adjacent  to  and  adjoining  the  land  on  which 
appellee's  factory  and  building  were  located.  The  theory  of 
said  second  paragraph  of  answer  to  said  paragraphs  was  that 
appellee  was  not  entitled  to  recover  because  in  the  written 
contract  entered  into  between  appellant  and  appellee,  by 
which  appellant  was  to  and  did  build  a  siding  or  switch  from' 
its  main  track  to  appellee's  factory,  appellee  agreed  to  look 
after  and  keep  it  clean,  and  that  it  was  negligent  in  permit- 
ting paper,  weeds,  and  other  combustible  matter  to  accumu- 
late thereon,  and  that  the  fire  dropped  from  appellant's  engine, 
started  there,  and  spread  therefrom  to  the  factory.  The  part 
of  said  written  contract  which  bears  upon  the  question 
involved  reads  as  follows:  '*The  second  party  [appellee] 
agrees  to  exercise  the  greatest  care  in  the  management  of  the 
siding  herein  provided  for ;  to  prevent  cars  or  other  obstruc- 
tions from  getting  out  upon,  or  too  close  to,  the  main  or  other 
tracks ;  to  secure  the  safe  closing  and  locking  of  the  main 
switch  or  switches,  and  to  keep  the  inner  safety  switch  (where 
such  switch  is  provided)  in  proper  position ;  also  to  use  such 
means  and  care  generally  as  will  tend  to  avoid  accidents  of 
any  kind."  It  was  expressly  provided  in  said  contract  that 
appellant  should  have  the  right  to  use  without  cost  the  whole 
or  any  part  of  said  switch  in  connection  with  other  business 
than  that  of  appellee,  provided  such  use  did  not  interfere  with 
the  business  of  appellee.  The  whole  of  said  siding,  includ- 
ing the  part  upon  appellee's  lot,  was  built  by,  and  to  be  kept 
in  repair  by,  appellant,  and  was  the  property  of  appellant, 
with  the  right  to  enter  and  remove  the  same  upon  notice.  It 
is  evident  that  the  part  of  said  contract  included  in  quotation 
marks  did  not  require  appellee  to  keep  appellant's  right  of 
way  and  tracks  adjacent  to  appellee's  lot  upon  which  said 
factory  was  constructed  free  from  and  clear  of  combustible 
material  such  as  described  in  the  complaint.  Said  provision 
was  made  with  reference  to  appellee's  duties  when  using  said 
siding  for  the  convenience  of  its  factory  in  receiving  and  ship- 
ping goods,  and  such  duties  were  confined  to  the  cars  and 
other  obstructions  upon  the  switch  for  the  transaction  of  that 
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business,  and  the  exercise  of  due  care  to  avoid  accidents  of 
any  kind  arising  from  said  use  of  the  switch  by  appellee,  and 
it  was  not  its  duty  to  ^ve  any  attention  or  care  to  the  right 
of  way,  track,  or  switch  of  appellant.  Counsel  for  appellant 
calls  attention  to  a  clause  in  said  contract  in  regard  to  appel- 
lee's duty  in  erecting  buildings,  and  claims  that  appellee 
violated  the  same,  but,  as  no  breach  thereof  is  alleged  in  said 
second  paragraph  of  answer,  we  are  not  required  to  consider 
said  clause. 

It  is  next  insisted  that  the  facts  found  in  the  special  ver- 
dict do  not  show  that  the  injury  and  loss  sued  for  occturred 
on  account  of  the  negligence  of  appellant,  and  without  the 
fault  of  appellee.  The  substance  of  the  facts  found  bearing 
upon  this  question  is  as  follows:  That  on  and  prior  to 
August  22,  1895,  appellee  owned  a  factory  building  on  lot 
18,  in  Tibbett's  addition  to  the  city  of  Marion,  Ind.,  which 
was  constructed  of  wood ;  said  lot  being  140  feet  long  north 
and  south,  and  72  feet  wide,  east  and  west,  and  abutted 
upon  the  north  side  of  appellant's  right  of  way.  That  on 
and  prior  to  said  day  the  appellant  used  and  occupied  a  strip 
of  ground  about  7>^  feet  wide  off  of  the  south  end  of  appel- 
lee's said  lot  for  its  spur  and  part  of  its  right  of  way.  That 
from  the  center  of  appellant's  main  track  to  the  north  side  of 
its  said  spur  was  about  47  >^  feet.  That  on  and  prior  to 
said  day  the  appellant  had  charge  and  control  ot  the  right  of 
way  upon  and  along  which  its  railroad  ran  through  the  city 
of  Marion,  and  also  had  charge  and  control  of  the  numerous 
switches  and  side  tracks  upon  and  along  its  said  right  of 
way  through  said  city,  and  that  said  switches  and  side 
tracks  extended  east  and  west  along  the  north  and  south 
sides  of  its  main  track,  and  from  a  pointwest  of  appellee's 
said  lot  to  a  point  east  thereof  several  hundred  yards.  That 
about  three  years  prior  to  said  day  the  appellant  constructed 
said  spur  track  upon  and  across  said  strip  of  ground  off  of 
the  south  end  of  said  lot,  and  that  during  all  of  said  time 
the  same  was  used  and  maintained  by  appellant  as  a  part  of 
its  right  of  way,  as  a  place  for  storing  its  cars  when  not  in 
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use ;  and   that  all  said  switches  and  side  tracks,  including: 
said  spar,  during  all  said  time,  were    in  common  use  by 
appellant  for  handling:  and  storing  its  trains  and  cars;  and 
that  said  strip  of  ground  was  in  the  exclusive  occupancy 
and  control  of  appellant.     That  appellee's  said  building  was 
69  feet  wide   from  east  to  west,  and  the  south  end  of  said 
building  was  about  5  feet  north  of  the  north  rail  of  said  spur; 
and  appellee  maintained  a  wooden  porch  against  and  across 
the  south  end  of  said  building,  which  was  about  3  feet  wide. 
That  on  and  prior  to  said  day,  appellant,  at  the  point  where 
appellee's  factory  was  located,  and  extending  east  and  west 
thereof,  maintained  and  used  its  main  track,  two  side  tracks 
south  of  said  main  track,  one  side  track  north  of  its  said  main 
track,  and  the  spur  track  north  of  said  north  side  track,  and 
leading  to  and  along  said  porch  of  appellee's  factory.     That 
on  said  day  the  appellant's  right  of  way  opposite  appellee's 
factory,  from  its  north  line  to  a  point  about  three  feet  north 
of  the  north  rail  of  its  north  side  track,  and  for  a  distance  of 
several  feet  east  and  west  of  appellee's  lot,  was  covered  with 
dry,  combustible,  and  inflammable  material,  to  wit,  grass, 
weeds,  straw,  paper,  shavings  and  wood,  railroad  ties,  and 
other  timber.     That  said  weeds  and  grass  were  cut  about 
two  weeks  before  the  22d  day  of  August,  1895,  by  appellant's 
servants  and  employees,  and  were  left  lying  upon  and  along 
said  right  of  way  at  the  place  named.     That  a  large  portion 
of  said  paper  and  straw  was  so  upon  said  right  of  way  by 
having  been  thrown  or  dropped  from  appellant's  cars.     That 
said  combustible  and   inflammable  matter  had  accumulated 
upon  said  right  of  way  at  least  two  weeks  before  said  22d 
day  of  August,  1895,  and  the  employees  of  appellant  upon 
whom  rested  the  duty  by  their  employment  to  remove  from 
said  right  of  way  all  such  combustible   matter  and  material 
during  said  summer  of  1895,  passed  over  said  right  of  way 
at  said  point  almost  daily.     That  during  the  months  of  June, 
July,  and  August,  1895,  the  weather  was  very  dry,  and  dur- 
ing said  time  said  combustible  matter  became  and  was  very 
dry,  and  highly  inflammable,  and  was  at  all  times  during 
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its  existence  there  exposed  to  and  in  danger  of  ignition  from 
appellant's  engines ;  and  was  of  such  a  character  that  a  fire 
started  therein  would  follow  the  same,  and  burn  across  the 
said  switches  to  appellee's  factory  building.  That  the 
tracks  and  spur  hereinbefore  described  constituted  appel* 
lant*s  railroad  yard  at  Marion,  and  appellee's  factory  was 
located  on  the  north  side  and  about  the  center  of  said  yard ; 
and  appellant  on  and  before  said  day  kept  a  suitable  engine 
at  said  city  of  Marion,  and  then  had  the  same  in  daily  use 
upon  said  tracks  in  said  yard  for  shifting  and  handling  its 
trains  and  cars.  That  on  and  prior  to  said  day  appellant 
was  operating  trains  of  cars  over  its  said  tracks  and  through 
said  yards,  averaging  about  one  train  each  hour  in  each 
direction  during  the  day,  and  in  approaching  and  passing 
appellee's  factory  the  engines  drawing  said  trains  used  a 
great  amount  of  steam.  That  on  said  22d  day  of  August* 
1895>  one  of  appellant's  cars  was  standing  on  said  spur 
track  at  a  point  thereon  and  adjacent  to  and  just  south  of 
appellee's  said  building.  That  the  doors  of  said  car  were 
open  on  both  sides,  and  that  in  said  car  there  was  a  consider- 
able quantity  of  dry,  combustible  paper.  That  on  said  day, 
between  the  hours  of  9  and  10  o'clock  a.m.,  said  dry  and 
combustible  material  on  appellant's  right  of  way  at  said 
point  was  ignited  and  set  to  burning  at  a  point  southwest  of 
said  buildings  by  fire  emitted  from  appellant's  locomotive  en- 
gines then  and  there  operated  by  appellant  along  and  upon  its 
said  main  track.  That  on  said  day,  at  and  during  the  fire*  the 
wind  was  blowing  from  the  southwest  to  the  northeast.  That 
said  fire  traveled  continuously  through  said  combustible 
material  to  the  north  side  of  said  right  of  way,  and  ignited 
into  flames  said  car  so  standing  upon  said  spur,  and  was 
communicated  to  and  into  appellee's  said  porch  and  build- 
ing. That  said  fire,  from  where  the  same  was  so  set  on  said 
right  of  way,  was  a  continuous  fire  until  it  reached  over  the 
intervening  space  to  and  into  appellee's  said  building;  and 
that  from  the  point  on  said  right  of  way  where  it  began  it 
continued   to  spread    and  burn  through  said    combustible 
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material  on  said  ris:ht  of  way  until  it  reached  appellee's 
building,  and  said  building  was  then  and  there  rapidly 
destroyed  and  consumed  by  said  fire.  That  nothing  was 
done  by  the  appellant  to  prevent  it  from  being  communicated 
to  appellee's  building.  That  the  spreading  of  said  fire  to  and 
into  said  building  was  the  natural  sequence  of  setting  the 
same  at  said  time  and  place.  That  at  said  point  on  said 
right  of  way  where  said  fire  began  the  appellant  carelessly 
suffered  and  permitted  such  an  accumulation  of  rubbish  on 
its  right  of  way  that  the  escape  of  fire  started  therein  from 
said,  right  of  way  was  the  ordinary  and  natural  sequence; 
that  all  of  appellee's  officers  and  representatives  were  away 
from  said  factory  when  the  fire  was  communicated  to  it,  and 
had  no  knowledge  or  information  of  the  fire  until  it  was  too 
late  for  them  to  save  any  of  the  property.  That  some  of 
appellee's  officers  knew  on  said  day,  and  prior  thereto,  of 
the  existence  of  said  combustible  material  along  said  spur 
and  on  the  right  of  way.  That  said  fire  was  started  between 
9  and  10  o'clock  a.  m.,  but  the  train  the  engine  that  set  the 
fire  was  drawing  was  unknown.  Appellant  insists  that  the 
special  verdict  is  not  sufficient,  because  there  is  no  finding 
as  to  the  amount  and  extent  of  the  grass,  weeds,  straw,  and 
other  combustible  material  permitted  to  accumulate  and 
remain  on  the  right  of  way,  nor  that  permitting  said  com- 
bustible material  to  remain  there  for  two  weeks  was 
unnecessary,  or  increased  the  hazards  to  appellee's  property. 
This  contention  of  appellant  is  fully  answered  by  what  was 
said  in  Railway  Co.  v.  Hadley,  12  Ind.  App.  516,  522,  523, 

40  N.  £.  760:  ''Counsel  insists  that  the  find- 
SSm^Sf^tity  ing  that  dry  grass  and  other  combustible 
andiisiiffdiof       matter  wcre  negligently  suffered  to  accumulate 

Time.  o     »  ^ 

on  the  right  of  way  is  a  finding  of  a  conclusion, 
and  not  of  a  fact,  unless  it  were  shown  also  what  was  the 
quantity  of  such  combustible  material  that  was  suffered  to 
accumulate.  Granting  that  counsel  are  correct  in  this  posi- 
tion also,  we  think  the  quantity  is  sufficiently  stated.  If 
there  was   sufficient  of  such  combustible  matter  to  cover 
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the  groand  on  the  right  of  way  from  within  eight  feet  of  the 
north  side  of  the  track  continuously  up  to  and  adjoining  the 
appellee's  premises,  and  if,  for  the  length  of  time  stated, 
and  in  its  highly  inflammable  condition,  the  material  was 
suffered  to  remain  there  without  any  attempt  to  remove 
the  same,  the  appellant  was  guilty  of  actionable  negligence 
if  injury  resulted.  *  ♦  *  If  the  appellant  suffered  enough 
of  the  inflammable  material  to  accumulate  to  cover  the  ground 
for  the  time  and  over  that  portion  of  the  track  and  right  of 
way  described  in  the  verdict,  the  presence  of  the  objection- 
able material  in  sufficient  quantities  to  cause  the  fire  to  spread 
to  appellee's  premises  is  sufficiently  established." 

It  is  next  insisted  by  appellant  that  the  facts  found  do  not 
show  that  appellant  knew  of  the  existence  of  the  fire,  and  that 
without  such  knowledge  it  could  not  be  guilty  of  negligence 
in  permitting  the  fire  to  escape ;  that  the  duty 
of  appellant  to  use  reasonable  precaution  to  MSS^S^^xinff 
prevent  the  escape  of  fire  does  not  arise  until  it  ^wied««of 
has  knowledge  of  the  existence  thereof.  The 
special  verdict  shows  that  appellant  had  knowledge  of  the 
accumulation  of  the  combustible  material  upon  its  right  of 
way  adjacent  to  appellee's  factory,  and  that  the  weather  was 
very  dry  for  the  period  of  more  than  two  months  before  said 
fire,  and  said  combustible  matter  was  highly  inflammable ; 
and  that  the  natural  sequence  of  igniting  said  combustible 
material  was  its  spread  by  the  burning  of  said  material  to 
appellee's  factory,  and  the  destruction  thereof  by  the  fire  so 
communicated ;  and  that  appellant  did  nothing  to  prevent 
the  escape  of  said  fire  from  the  right  of  way  or  the  spread  of 
said  fire  to  said  factory.  Appellant  was  required,  under  such 
circumstances,  conditions,  and  surroundings  of  its  right  of 
way  adjacent  to  appellee's  factory, — environments  created  by 
itself, — to  prevent  the  escape  of  fire  from  the  limits  of  its  right 
of  way.  Railway  Co.  v.  Overman,  110  Ind.  538,  541,  542, 
ION.  E.  575;  Railway  Co.  v.  Trapp,  4  Ind.  App.  69,  30  N. 
E.  812;  Railway  Co.  v.  Hadley,  12  Ind.  App.  516,  523,  40 
N.  E.  760.     As  was  said  in  Railway  Co.   v.  Hadley,  supra 
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resentatives  of  appellee  had  no  knowledg^e  of  said  fire  until 
too  late  for  them  to  save  any  of  the  property ;  and,  although 
some  of  them  knew  of  the  existence  of  the  combustible 
material  on  the  right  of  way,  yet,  under  the  authorities  above 
cited,  they  were  not  required  to  guard  and  continually  watch 
the  factory,  nor  to  remove  the  rubbish  from  appellant's  right 
of  way.  They  had  the  right  to  assume  that  appellant  would 
perform  the  legal  duties  resting  upon  it.  Tien  v.  Rail- 
way Co.,  15  Ind.  App.  304,  44  N.  E.  45,  and  cases  above 
cited.  As  was  said  in  Tienz;.  Railway  Co.,  supra:  "The 
landowner  is  not  required  to  live  upon  his  premises,  and 
keep  a  vigilant  outlook  for  possible  negligence  upon  the 
part  of  others,  nor  is  he  required  to  hire  guards  for  that 
purpose.  He  is  liot  bound  to  anticipate  that  another  will  be 
derelict  in  his  duty  towards  him.  He  may  rely  upon  the 
presumption  that  such  person  will  conform  to  the  legal 
duties  resting  upon  him.  Railroad  Co.  v.  Kern,  9  Ind.  App. 
505,  36  N.  E.  381;  Same  v.  Smith,  6  Ind.  App.  262.  33  N. 
E.  241;  Railway  Co.  ».  Jones,  86  Ind.  496."  It  follows, 
therefore,  that  the  special  verdict  is  not  open  to  the  objection 
urged  by  appellant. 

Appellant  insists  that  the  evidence  does  not  show  that  the 

fire  started  on  its  right  of  way  from  sparks  or  coals  emitted 

from  its  passing  engines,  and  that  appellant  was  negligent 

in  permitting  the  fire  to  escape  from  its  right  of  way.     Appel- 

«--^         lee  was  not  required  to  prove  such   facts  by 

■■me— Bvld«io«.  #r* 

direct  evidence.  They  may  be  established  by 
either  direct  or  circumstantial  evidence,  or  by  both.  Rail- 
way Co.  V.  Stevens,  87  Ind.  198;  Same  v.  Krenning,  87  Ind. 
351;  Same  v.  McCorkle,  12  Ind.  App.  691,  40  N.  E.  26; 
Railroad  Co.  v.  Walsh,  11  Ind.  App.  13,  17,  18,  38  N.  E. 
534 ;  Railway  Co.  v^  Trapp,  4  Ind.  App.  69,  73,  30  N.  E.  812 ; 
3  Elliott,  R.  R.  §  1244,  p.  1943.  No  witness  testified  that 
he  saw  a  spark  or  coal  pass  from  appellant's  engine  to  the 
combustible  rubbish  on  the  right  of  way,  yet  the  evidence 
fully  justified  the  inference  drawn  by  the  jury  that  the  fire 
was  so  started.    The  evidence,   direct   and  circumstantial, 


Am  A  ^ng  PIRSS  95 

RCas 

Pittsburg,  etc.,  Ry.  Co.  v.  Indiana  Horseshoe  Co 

shows  that  appellant  permitted  combustible  rubbish  to 
accumulate  on  its  right  of  way  adjacent  to  appellee's  factory > 
and  remain  there  for  a  period  of  more  than  two  weeks,  in 
the  month  of  August,  1895 ;  that  the  weather  was  very  dry 
during  that  summer,  and  the  rubbish  became  and  was  very 
dry  and  inflammable,  and  was  exposed  to  ignition,  and  in 
danger  of  being  set  on  fire  by  sparks  and  coals  from  appel- 
lant's engines,  which  passed  that  point  many  times  each 
day;  that  there  was  an  up-grade  near  said  point  for  about  a 
mile,  and  appellant's  engines  in  passing  appellee's  factory 
put  on  steam  to  increase  the  speed  so  as  to  carry  them  over 
the  grade,  and  this  caused  great  quantities  of  sparks  and 
coals  to  be  emitted  from  the  engines  while  passing  said 
factory  ;  that  the  rubbish  on  appellant's  right  of  way  had 
been  frequently  ignited  by  fire  from  appellant's  engines  at 
points  within  a  short  distance  east  of  appellee's  factory 
prior  to  and  on  the  day  it  was  burned ;  that  said  combus- 
tible rubbish  on  appellant's  right  of  way  was  ignited  by 
fire  from  appellant's  engines,  and  the  wind  on  said  day  and 
at  said  time  was  blowing  from  the  southwest  to  the  north- 
east, and  therefore  spread  through  the  rubbish,  in  the  direc- 
tion the  wind  was  going,  to  appellee's  factory,  and  destroyed 
it ;  that  appellant  did  nothing  to  prevent  the  escape  of  said 
fire  from  its  right  of  way,  or  the  spread  thereof  to  said  factory. 
The  evidence  in  regard  to  the  accumulation  of  rubbish,  the 
dry  weather,  the  up-g^rade,  the  exertions  of  the  engines  in 
drawing  the  trains  up  the  same,  and  the  consequent  throw- 
ing of  sparks  and  coals  of  fire,  the  frequent  ignition  of  the 
combustible  material  on  the  right  of  way  by  fire  emitted  from 
said  engines  before  said  fire,  and  other  surroundings  and  con- 
ditions of  which  appellant  was  bound  to  take  notice,  and  of 
which  said  evidence  proved  it  had  actual  notice,  was  sufficient 
to  authorize  the  jury  to  find  that  the  natural  and  probable  con- 
sequence thereof  was  that  said  combustible  material  on  said 
right  of  way  would  be  set  on  fire  by  sparks  and  coals  from 
said  engines,  and  that  said  fire  would  spread  and  escape, 
through  the  medium  thereof,  from  said  right  of  way  to  the 
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adjoining  land,  and  destroy  the  property  thereon,  and  that 
appellant,  in  the  exercise  of  ordinary  care,  should  have  fore- 
seen such  consequences  and  made  proper  provision  to  prevent 
the  same.  If  such  was  the  natural  and  probable  consequences 
of  operating  appellant's  railroad  at  said  point  on  account 
of  the  surroundings  and  conditions,  and  in  the  exercise  of 
ordinary  care  it  should  have  foreseen  the  same,  its  failure  to 
prevent  the  escape  of  fire  from  its  right  of  way,  and  the  con- 
sequent destruction  of  appellee's  property,  was  negligence. 
Railway  Co.  v.  Overman,  110  Ind.  538,  541,  10  N.  E.  575; 
Railway  Co.  v.  Trapp,  4  Ind.  App.  69.  30  N.  E.  812;  Rail- 
way Co.  V,  Hadley,  12  Ind.  App.  516,  523,  40  N.  E.  760. 
The  evidence  was  sufficient  to  authorize  the  jury  to  find  facts 
showing  that  appellant  was  guilty  of  negligence  in  permitting 
said  combustible  rubbish  to  accumulate  and  remain  upon  its 
right  of  way  adjoining  appellee's  factory,  and  that  it  was 
guilty  of  negligence  in  permitting  the  fire  to  escape  from  its 
right  of  way  to  appellee's  factory.  3  Elliott,  R.  R.  §  1226, 
and  authorities  next  before  those  last  cited.  What  we  have 
said  in  regard  to  the  facts  found  in  the  special  verdict  being 
sufficient  to  support  the  judgment  rendered  thereon,  and  the 
authorities  there  cited,  fully  sustains  the  conclusion  that  the 
evidence  was  sufficient  to  sustain  the  facts  found  in  the  spe- 
cial verdict. 

Appellee  was  permitted  to  introduce  testimony  in  regard  to 
the  fires  being  set  by  engines  of  appellant  near  the  time  of 
the  fire  in  question,  and  on  the  right  of  way  near  the  same 

place.  Appellant  insists  that  this  evidence  was 
??o£e?F5!2.°*    not  proper  for  any  purpose,  for  the  reason  that 

the  theory  of  each  paragraph  of  complaint  was, 
not  that  the  fire  was  the  result  of  the  ca  reless  and  negligent 
construction  or  operation  of  appellant's  engines  but  its 
negligence  in  allowing  the  accumulation  of  combus- 
tible rubbish  upon  its  right  of  way,  and  permitting  the 
fire  communicated  thereto  by  its  engines  to  escape  to  appel- 
lee's premises,  and  destroy  the  factory.  The  theory  of  the 
third  paragraph  of  complaint  is  correctly  stated  by  appellant, 
and  it  is  unnecessary  for  us  to  determine  whether  or  not  its 
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theory  of  the  first  paragraph  is  correct,  for  the  reason  that 
the  special  verdict  finds  no  facts  concerning  any  defects 
in  the  construction,  or  negligence  in  the  operating  or  manage- 
ment, of  appellant's  engines.  The  facts  found  by  the  jury, 
therefore,  show  that,  even  if  it  was  error  to  admit  such  testi- 
mony, said  error  was  harmless.  Said  evidence  was  proper, 
however,  for  the  jury  to  consider,  in  connection  with  all 
the  other  evidence  in  the  cause,  in  determining  the  degree 
of  care  required  of  appellant  in  keeping  its  right  of  way  free 
from  combustible  material  at  that  point.  Railroad  companies 
are  required  to  exercise  due  care  to  keep  their  right  of  way 
free  from  combustible  material,  and  the  degree  of  care  to  be 
exercised  depends  upon  the  surroundings.  It  was  not  only 
proper,  therefore,  for  appellee  to  show  that  appellant  had 
allowed  combustible  material  to  accumulate  and  remain  on 
its  right  of  way,  that  there  was  an  up-grade  on  appellant's 
road  near  said  factory,  and  the  exertions  required  of  engines 
in  drawing  trains  of  cars  up  and  over  the  same,  and  that 
sparks  and  coals  were  emitted  from  the  engines  approaching 
and  passing  appellee's  factory  on  account  of  the  engines  being 
taxed  to  there  full  capacity  to  pass  up  said  grade,  but  also 
said  sparks  and  coals  ignited  the  combustible  material  on 
said  right  of  way.  Such  evidence  not  only  showed  that 
combustible  matter,  if  allowed  to  accumlate  on  appellant's 
right  of  way,  at  or  near  said  factory,  was  in  much  greater 
danger  of  being  set  on  fire  by  sparks  and  coals  from  engines 
on  account  of  the  conditions  and  surroundings,  but  that  the 
same  was  actually  set  on  fire  by  sparks  and  coals  from  said 
engines.  Under  such  circumstances,  the  degree  of  care 
required  of  appellant  would  be  much  greater  than  under 
different  conditions  and  suroundings.  While  appellant  was 
bound  to  take  notice  of  these  conditions,  and  that  combustible 
rubbish  had  been  set  on  fire  by  sparks  and  coals  from  its 
engines,  and  use  proper  care  in  proportion  to  the  danger  to 
prevent  the  fire  from  spreading  beyond  the  right  of  way  to 
the  adjacent  land,  and  knowledge  thereof  will  be  presumed, 
yet  it  was  proper  to  prove,  as  was  done  by  the  evidence,  that 
18  (N  s)  A  &  E  R  Cas— 7 
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it  had  actual  notice  and  knowledge  thereof.  It  follows  that 
the  evidence  was  properly  admitted. 

It  is  next  insisted  that  the  court  erred  in  permitting  appellee 
to  prove  by  a  witness,  over  appellant's  objection,  that  the 
property  destroyed  by  fire  had  a  special  and  peculiar  value  as 

a  manufacturing  plant.  Said  witness  was  asked 
^^E^dSiS^     by  counsel    for  appellee   to    ''state    what,   in 

your  judgment,  that  factory  building,  horse- 
shoes, machinery,  and  material  were  worth  just  before  the 
fire, — the  manufacturing  plant.**  This  question  was  ob- 
jected to  by  appellant,  "for  the  reason  that  the  property  sued 
for  is  sued  for  in  separate  items,  and  not  as  a  plant.*' 
This  objection  was  overruled,  and  appellant  excepted. 
The  witness  answered,  ** About  $12,000.'*  The  question 
was  as  to  tbe  value  of  said  property  destroyed  as  an 
entirety,  and  the  court  committed  no  error  in  permitting 
the  witness  to  answer  the  same.  Moreover,  the  facts 
found  in  the  special  verdict  show  that  the  jury  only  assessed 
appellee*s  damages  at  the  market  value  of  the  property 
destroyed. 

It  is  assigned  as  one  of  the  causes  for  a  new  trial  that  the 
court  erred  in  overruling  appellant's  motion,  made  after  the 
jury  returned   into  court   their  special  verdict,  and  before 

A    eai-Baview    ^^^^  wcrc   discharged,   to  require  the  jury  to 

return  to  their  room,  and  make  more  specific 
their  answers  to  each  of  the  interrogatories  151,  173,  and 
177.  If  such  motion  was  made,  it  is  not  shown  by  any 
entry  copied  in  the  transcript.  The  only  statement  in  regard 
to  a  motion  to  make  the  answers  to  the  interrogatories  named 
more  specific  is  contained  in  the  motion  for  a  new  trial. 
Said  motion  to  require  the  jury  to  make  their  answers  to 
said  interrogatories  more  specific,  and  the  ruling  of  the 
court  thereon,  were  not  made  a  part  of  the  record  by  assign- 
ing said  ruling  as  a  cause  for  a  new  trial,  but  could  only  be 
made  a  part  of  the  record  by  a  bill  of  exceptions  or  order 
of  court.  No  question  is  presented,  therefore,  by  said  cause 
for  a  new  trial.  Finding  no  available  error  in  the  record, 
the  judgment  is  affirmed. 
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Baltimore  &  O.  R.  Co. 

V. 

Krsagbr  ^/  al. 

Cleveland,  I^.  &  W.  Ry.  Co.  v.  Ringlky.    I^ake  Erie  & 

W.  R.  Co.  V,  Falk  ei  al. 

[Supreme  Court  o/  Ohio,  Dec.  ig,  i8gg,) 

Fires  Started  on  Right  of  Way — Statute  Creating  Absolute  Liability — 


Negligence— Pleading— Evidence.— The  act  of  April  26, 1894  (91  Ohio 
Laws,  p.  187),  imposes  upon  every  railroad  company  operating  a  rail- 
road or  part  thereof  in  this  state  an  absolute  liability  for  loss  or 
daimage  by  lire,  originating  on  its  land,  caused  by  operating  the 
road,  and  the  fact  that  the  fire  originated  on  the  land  of  the  com- 
pany is  made /rt  ma  ya^rtV  evidence  that  it  was  caused  by  operating 
the  road.  In  an  action  for  such  loss  or  damage,  it  is  not  necessary 
to  allege  or  prove  negligence  on  the  part  of  the  company,  nor  is  the 
absence  of  such  negligence  a  defense. 

Fires  Started  on  Adjacent  Land — Statute— Liability — Negligence — 
Evidence — Pleading. — A  different  rule  of  liability  and  of  evidence 
is  provided  by  the  act,  where  the  loss  or  damage  is  caused  by  fire 
originating  on  land  adjacent  to  the  land  of  the  railroad  company. 
In  such  cases  the  company  is  liable  only  when  the  fire  was  caused  in 
whole  or  in  part  by  sparks  from  an  engine  on  or  passing  over  the 
road,  and  the  fact  that  the  fire  was  so  caused  is  made  prima  facie 
evidence  of  negligence  on  the  part  of  the  company  or  person  operat- 
ing the  road.  But  this  prima  facie  case  of  negligence  may  be  over- 
come by  proof,  under  a  proper  pleading,  that  the  company  exercised 
due  care,  the  burden  t>eing  on  the  company  to  show  that  it  was  free 
from  negligence. 

Same — Negligence— Pleading. — A  petition  which  alleges  that  the 
plaintiff's  loss  was  caused  by  fire  that  originated  on  land  adjacent  to 
the  land  of  the  railroad  company,  and  that  the  fire  was  caused  in 
whole  or  in  part  by  sparks  from  an  engine  upon  or  passing  over  the 
railroad  while  the  defendant  was  operating  it,  is  not  subject  to 
demurrer  on  the  ground  that  it  fails  to  charge  the  defendant  with 
negligence.  Though  it  does  not  in  terms  charge  such  negligence,  it 
states  facts  which  in  law  make  a  primafacie  case  of  negligence,  and 
shows  a  complete  cause  of  action. 
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Constitutionality  of  Statute—Attorneys'  Fees  as  Costs.*— These 
provisions  of  the  statute  are  constitutionals  They  neither  impair  the 
oblig'ation  of  contracts,  nor  deprive  railroad  companies  of  property 
without  due  process  of  law,  nor  deny  them  the  equal  protection  of 
the  law,  and  they  have  uniform  operation  throughout  the  state. 
Whether  section  3  of  the  act,  which  provides  for  taxing-  as  part  of 
the  costs  an  attorney's  fee  for  the  successful  party  on  appeal,  is  con- 
stitutional, guirre„  But,  if  not,  it  is  severable  from  the  remaining* 
provisions,  and  does  not  affect  their  validity. 

Application  of  Statute. — The  statute  is  applicable  where  the  rail- 
road company  obtained  its  right  of  way  or  part  of  it  by  deed,  as 
well  as  when  it  was  acquired  by  legal  appropriation,  and  to  compa- 
nies in  existence  when  the  statute  was  .passed  as  well  as  to  those 
organized  since. 

(Syllabus  by  the  Court.) 

£rror  by  defendants  to  Muskingum,  Stark,  and  Hancock 
counties  circuit  court.  Affirmed. 

J,  H,  Collins  and  F.  A.  Durbin^  for  plaintiff  in  error 
Baltimore  &  O.  R.  Co. 

y.  M.  Lessick,  Austin  Lynch  ^  and  Wiilison  &  Day,  for 
plaintiff  in  error  Cleveland,  L.  &  W.  R.  Co. 

John  B,  Cockrum,  Jason  Black  ford ,  and  A,  Blackford^ 
for  plaintiff  in  error  Lake  Erie  &  W.  R.  Co. 

Ball  &  Swingle  and  C.  T.  Marshall,  for  defendants  in 
error  Kreager  and  others. 

/?.  W.  McCaughey  and  Thayer,  Webber  &  Turner,  for 
defendant  in  error  Ringley. 

John  Foe,  for  defendants  in  error  Palk  and  others. 

W11.LIAMS,  J.  The  actions  below  were  brought  by  the 
respective  defendants  in  error  to  recover  damages  to  their 
property  by  fire  caused,  it  is  alleged,  in  the  operation  by 

the  plaintiffs  in  error  of  their  railroads  after 

Oase  Stated. 

April  26,  1894.  In  the  first  and  last  of  the 
cases  the  fire  that  caused  the  damages  sued  for  originated 
on  the  lands  of  the  railroad  company,  and  was  thence  com- 

*As  to  the  constitutionality  of  statutes  making  a  railroad  an  insurer 
against  fires  caused  by  the  operation  of  its  road,  see  St.  L#ouis  Sl  S. 
F.  R.  Co.  V,  Mathews  (U.  S.),  6  Am.  Sl  Eng.  R.  Cas.,  N.  S.,  J61,  and 
note,  389  et  seq. 
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manicated  directly  to  the  property  of  the  plaintiffs:  The 
court,  in  each  of  these  cases,  declined  to  instruct  the  jury 
that  ne£:lis:ence  of  the  company  was  necessary  to  a  recovery 
by  the  plaintiff,  and  charg^ed  that,  as  the  fire  orij^inated  on 
the  company's  land,  the  plaintiff  might  recover  the  loss  he 
thereby  sustained,  without  proof  of  negligence  on  the  part 
of  the  company,  if  the  fire  was  caused  in  its  operation  of  the 
road.  In  the  other  case  the  fire  did  not  originate  on  the 
company's  land,  but  was  caused,  it  is  claimed,  by  sparks 
which  were  blown  from  an  engine  passing  along  the  defend- 
ant's road,  over  onto  the  plaintiff's  buildings,  situated  on 
his  own  land.  The  petition  contains  no  charge  of  negli- 
gence, and  a  demurrer  to  it  on  that  ground  was  overruled. 
The  court  also  refused  to  give  in  its  charge  to  the  jury 
instruction  hereinafter  mentioned,  which  the  defendant 
requested.  In  each  of  the  cases  damages,  were  recovered, 
and  judgment  therefor  was  affirmed;  and,  as  in  the  disposi- 
tion of  the  cases  it  becomes  necessary  to  consider  and 
determine  like  questions  concerning  the  construction  and 
constitutionality  of  the  same  statute,  they  were  here  argued 
and  submitted  together,  and  may  be  conveniently  included 
in  one  report. 

The  statute  in  question  is  entitled  ''An  act  making  railroad 
companies  liable  for  loss  or  damage  by  fire  in  certain  cases 
and  prescribing  a  rule  of  evidence  in  certain  cases,"  and  was 
passed  and  took  effect  April  26,  1894  (91  Ohio  I^aws,  p. 
187).     Its  provisions  are  as  follows: 

"Section  1.  That  every  railroad  company  operating  a 
railroad,  or  any  part  of  a  railroad,  wholly  or  partially  within 
the  state  of  Ohio,  shall  be  liable  for  all  loss  or  damage  by 
fire  originating  upon  the  land  belonging  to  such  railroad 
company,  caused  by  operating  such  railroad.  Such  railroad 
company  shall  be  further  liable  for  all  loss  or  damage  by 
fires  originating  on  lands  adjacent  to  such  railroad  company's 
land,  caused  in  whole  or  in  part  by  sparks  from  an  engine 
passing  over  the  line  of  such  railroad,  to  be  recovered  before 
any  court  of  competent  jurisdiction  within  the  county  in 
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which  the  lands  on  which  such  loss  or  damage  occur  are 
situated,  and  the  existence  of  such  fires  upon  such  railroad 
company's  lands  shall  be  ^r2;»a /42^fV  evidence  that  such  fire 
was  caused  by  operating  such  railroad. 

"Sec.  2.  That  in  all  actions  against  any  person  or  incor- 
porated company  for  the  recovery  of  damages  on  account  of 
any  injury  to  any  property,  whether  real  or  personal, 
occasioned  by  fire  communicated  by  any  locomotive  eng^ine, 
while  upon  or  passing  along  any  railroad  in  this  state*  the 
fact  that  such  fire  was  so  communicated  shall  be  taken  as 
prima  facie  evidence  to  charge  with  negligence  the  corpora- 
tion, or  person  or  persons  who  shall,  at  the  time  of  such 
injury  by  fire,  be  in  the  use  and  occupation  of  such  railroad, 
either  as  owners,  lessees  or  mortgagees,  and  also  those  who 
shall  at  such  time  have  the  care  and  management  of  such 
engine;  and  it  shall  not,  in  any  case,  be  considered  as  neg- 
ligence on  the  part  of  the  owner  or  occupant  of  the  property 
injured,  that  he  has  used  the  same  in  the  manner,  or  per- 
mitted the  same  to  be  used  or  remained,  had  no  railroad 
passed  through  or  near  the  property  so  injured,  except  in 
cases  of  injury  to  personal  property,  which  shall  be  at  the 
time  upon  the  property  occupied  by  such  railroad. 

'*Sec.  3.  In  case  either  party  appeal  from  the  judgment  of 
the  court  in  which  an  action  under  this  act  is  originally 
begun,  or  may  carry  the  case  to  a  higher  court  on  error,  the 
party  in  whose  favor  judgment  is  finally  rendered  shall  have 
included  in  his  bill  of  costs  against  the  adverse  party  an 
attorney  fee  of  fifty  dollars  ($50)  in  case  the  appeal  or  error 
is  not  carried  beyond  the  circuit  court,  and  in  case  such 
appeal  or  error  is  carried  to  the  supreme  court  of  this  state, 
there  shall  be  an  attorney  fee  of  one  hundred  dollars  ($100) 
included  in  his  said  bill  of  costs. 

"Sec.  4.  Section  two  of  this  act  shall  apply  to  all  cases 
now  pending,  as  well  as  to  those  hereafter  to  be  commenced.'' 

The  question  upon  which  counsel  differ  in  the  construc- 
tion of  the  statute  is   whether  the  liability   created  by  it   is 
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absolute,  in  the   sense   that   neg^ligence  of  the  defendant  is 
unnecessary  to  a  right  of  action  under  it.     With- 
out attempting  a  critical  analysis  of  the  statute,  Sj^torw^^*^ 
It  IS  reasonably  clear,  we  think,  that  it  deals  Ab»oiute^Ziicibu- 
with  two  distinct  classes  of  cases,  and  prescribes  SSSS?"*"^^" 
a  rule  of  evidence,  and  of  liability  in  each,  dif- 
ferent from  the  other.     One  class  embraces  all  cades  where  the 
loss  or  damage  is  caused  by  fire  originating  on  the  lands  of 
the  company  operating  the  railroad.    In  cases  of  that  class  the 
company  is  made  liable,  when  the  fire  is  caused  in  operating 
the  railroad,  though  the  company  be  entirely  free  from  neg- 
ligence, and  the  existence  of  the  fire  on  the  company's  lands 
is  made  prima  facie  evidence  that  it  was  caused  in  operating 
the  road.     The  facts  essential  to  a  right  of  action  in  a  case  of 
this  kind  are  (l)  that  the  plaintiff's  loss  resulted  from  a  fire 
which  originated  on  the  land  of  the  defendant  company,  and 
(2)  that  the  fire  was  caused  in  operating  the  railroad.     But, 
when  the  first  of  these  facts  is  admitted  or  proved,  the  last  is 
prima  facie  established  also,  and  the  burden  is  then  upon  the 
defendant  to  show  that  the  fire  was  not  caused  in  operating 
its  road.     And,  while  it  is  unquestionably  competent  for  the 
defendant  to  put  in  issue  either  or  both  of  these  material  facts, 
it  is  no  defense  that  the  company  used  due  care  in  operating 
its  road,  and  was  otherwise  free  from  negligence.     A  suffi- 
cient reason,  if  that  was  necessary,  for  imposing  the  rule  of 
absolute  liability  which  renders  negligence  of  the  railroad 
company  or  its  freedom  from  negligence  immaterial,  may  be 
found  in  the  fact  that  such  company,  having  complete  control 
of  its  right  of  way,  may  readily  keep  it  clear  of  combustible 
substances,  from  which,  if  allowed  to  remain,  there  is,  in  the 
operation  of  the  road,  constant  and  imminent  danger  of  fires 
which  others  cannot  prevent,  and  against  which  they  may  be 
unable  to  protect  themselves. 

Cases  of  the  other  class  provided  for  by  the  statute  axe 
those  where  the  loss  or  damage  occurs  from  fire  which 
orig^inates   on  land  adjacent  to   that  of  the  railroad  com- 
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pany,  and  is  caused,  in  whole  or  in  part,  by  sparks  from 
AaJacSStLScf"  *^  engine  passing  over  the  line  of  railway. 
-NSffiiiTOc^^^  Actions  of  this  kind  may  be  maintained  against 
Pleading.  the  company  or  person  operating  the  road,  either 

as  owner,  lessee,  or  mortgagee,  and  proof  of  the  fact  that  the 
fire  which  caused  the  plaintifi's  loss  was  communicated  by 
an  engine  while  upon  or  passing  along  the  railroad,  it  is 
declared  by  the  statute,  ** shall  be  taken  as  prima  facie  ^vi- 
dence  to  charge  with  negligence  the  corporation  or  person  or 
persons  who  shall,  at  the  time  of  such  injury  by  fire,  be  in 
the  use  and  occupation  of  such  railroad. '*  This  provision  of 
the  statute  would  obviously  become  inoperative,  and  without 
a  purpose,  if  it  should  be  held  that  negligence  of  the  defend  - 
ant,  as  an  element  in  cases  of  this  kind,  is  wholly  eliminated, 
and  a  rule  of  absolute  liability  applied,  which  will  not  permit 
the  absence  of  negligence  to  be  shown  in  defense;  for,  as  in 
all  cases  merely  prima  facie  evidence  may  be  overcome  by 
superior  proof  to  the  contrary,  the  plain  import  of  this  provi- 
sion of  the  statute  allows  the  defendant  to  disprove  t\i& prima 
facie  case  of  negligence  by  proof  of  dae  care.  The  facts  nec- 
essary for  the  plaintiff  to  establish  in  the  first 
S^a^pSSldinff.    instance,  if  they  are  denied,  are  (1 )  that  his  loss 

occurred  from  fire  that  originated  on  land  adja- 
cent to  the  land  of  the  railroad  company;  and  (2)  that 
the  fire  was  caused,  in  whole  or  in  part,  by  sparks  from 
an  engine  upon,  or  passing  over  or  along,  the  railroad 
while  the  defendant  was  operating  it,  or  was  in  its  use  and 
occupation  as  owner,  lessee,  or  mortgagee.  When  these 
facts  are  not  in  issue,  or  are  proved,  the  plaintiff  is  entitled 
to  recover  unless  the  defendant  shows  affirmatively  that  he 
was  without  any  negligence  that  proximately  contributed  to 
the  loss;  and,  as  they  make  a  case  for  the  plaintiff  which 
places  the  burden  on  the  defendant  of  proving  his  freedom 
from  such  negligence,  a  petition  which  contains  those  facts  is 
not  obnoxious  to  a  general  demurrer.  Such  a  petition,  though 
it  does  not  in  terms  charge  the  defendant  with  negligence* 
states  facts  which  in  law  make  k  prima  facie  case  of  negli- 


Am&Bngr  FIRES  105 

RCas 

Baltimore  A  O.  R.  Co.  v,  Kreager 

Sence,  and*  shows  a  complete -cause  of  action.  And  it  would 
seem  to  follow  that,  if  the  defendant  relies  on  the  absence 
o(  nes^ligence  on  his  part  as  a  defense,  he  should  plead  it  by 
answer. 

The  statute,  so  interpreted,  is  assailed  as  a  violation  of  both 
the  federal  and  the  state  constitutions.  The  specific  grounds 
on  which  its  constitutionality  is  contested  are  that  (I)  it 
impairs  the  obligation  of  contracts;  (2)  it  deprives  railroad 
companies  of  their  property  without  due  process  of  law;  (3) 
it  denies  them  the  equal  protection  of  the  law;  and  (4)  it 
has  not  uniform  operation  throughout  the  state. 

The  validity  of  legislation  of  this  nature,  so  far  as  it  was 
supposed  to  conflict  with  the  federal  constitution,  has  been 
recently  considered  by  the  supreme  court  of  the  United 
States  in  the  ca.se  of  Railway  Co.  v.  Mathews, 
165  U.  S.  1,  17  Sup.  Ct.  243.  41  L.  Ed.  611,  S?St2J52^^^ 
where,  in  an  opinion  of  great  research,  Mr.  oSZIi.  ***** 
JusTiCB  Gray  reviews  the  history  of  the  law 
relating  to  the  liability  of  persons  for  fire  originating  on 
their  own  premises,  and  the  adjudications  on  that  subject  in 
England  and  this  country,  and  answers  and  refutes  all  of 
the  above-mentioned  objections,  ez?cept  the  last  one,  to  stat- 
utes of  this  character.  The  grounds  on  which  the  exercise 
of  the  legislative  power  in  the  enactment  of  such  statutes  is 
sustained,  as  announced  in  many  cases,  are  concisely  stated 
in  the  opinion  of  the  learned  justice  as  follows:  **The 
motives  which  have  induced,  and  the  reasons  which  justify, 
the  legislation  now  in  question,  may  be  summed  up  thus : 
Fire,  while  necessary  for  many  uses  of  civilized  man,  is  a 
dangerous,  volatile,  and  destructive  element,  which  often 
escapes  in  the  form  of  sparks,  capable  of  being  wafted  afar 
through  the  air,  and  of  destroying  any  combustible  property 
on  which  they  fall,  and  which,  when  it  has  once  gained 
headway,  can  hardly  be  arrested  or  controlled.  Railroad 
corporations,  in  order  the  better  to  carry  out  the  public 
object  of  their  creation,  the  sure  and  prompt  transportation 
of  passengers  and  goods,  have  been  authorized  by  statute  to 
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use  locomotive  engines,  propelled  by  steam  generated  by 
fires  lighted  upon  those  engines.  It  is  within  the  authority 
of  the  legislature  to  make  adequate  provision  for  protecting 
the  property  of  others  against  loss  or  injury  from  sparks 
from  such  engines.  The  right  of  the  citizen  not  to  have  his 
property  burned  without  compensation  is  no  less  to  be 
regarded  than  the  right  of  the  corporation  to  set  it  on  fire. 
To  require  the  utmost  care  and  diligence  of  the  railroad  cor- 
porations in  taking  precautions  against  the  escape  of  fire 
from  their  engines  might  not  afford  sufficient  protection  to 
the  owners  of  property  in  the  neighborhood  of  the  railroads. 
When  both  parties  are  equally  faultless,  the  legislature  may 
properly  consider  it  to  be  just  that  the  duty  of  insuring  pri- 
vate property  against  loss  or  injury  caused  by  the  use  of 
dangerous  instruments  should  rest  upon  the  railroad  com- 
pany, which  employs  the  implements  and  creates  the  peril 
for  its  own  profit,  rather  than  upon  the  owner  of  the  prop- 
erty, who  has  no  control  over,  or  interest  in,  those  instru- 
ments." And  he  concludes:  *'The  statute  is  a  constitu- 
tional and  valid  exercise  of  the  legislative  power  of  the  state, 
and  applies  to  all  railroad  corporations  alike.  Consequently, 
it  neither  violates  any  contract  between  the  state  and  the 
railroad  company,  nor  deprives  the  company  of  its  property 
without  due  process  of  law,  nor  yet  denies  to  it  the  equal 
protection  of  the  laws." 

The  application  of  the  principle  underlying  such  legisla- 
tion is  not  affected  by  the  fact  that  it  does  or  does  not 
expressly  authorize  the  railroad  company  to  insure  property 
along  the  line  of  its  road  against  fire  caused  in  the  operation 
of  the  road.  Whether  provision  of  that  kind  shall  or  shall 
not  be  made  rests  in  the  legislative  discretion,  and  may 
involve  other  considerations.  In  Rodemacher  z;.  Railway 
Co.,  41  Iowa  297,  a  statute  which  enacted  that  ** any  cor- 
poration operating  a  railway  shall  be  liable  for  all  damages 
by  fire  that  is  set  out  or  caused  by  the  operating  of  any  such 
railway,"  without  any  provision  authorizing  the  company  to 
take  insurance  against  loss  by  such  fires,  was  held  constitu- 


Am  A  Engr  FIRES  107 

RCas 

Baltimore  &  O.  R.  Co.  v.  Kreager 

tional;  and  that  case  is  approvingly  cited,  and  quotations 
made  from  the  opinion  by  Mr.  Justicb  Gray  in  the  case 
referred  to  in  165  U.  S.  1-16,  17  Sup.  Ct.  243,  41  L.  Ed.  611. 
And,  in  other  cases  there  so  cited,  no  notice  is  taken  of,  or 
importance  attached  to,  the  presence  or  absence  of  any  pro- 
vision for  insurance.  In  Martin  v.  Railroad  Co.,  62  Conn. 
331,  25  Atl.  239,  the  court  said:  **The  reasons  underlying 
the  legislation  are  not  hard  to  find.  The  railroad  companies 
were '  in  possession  of  great  powers  and  privileges  granted 
by  the  state.  The  use  of  such  powers  was  necessarily 
attended  with  danger  to  propeity  along  the  line  of  the  road, 
and  fires  were  of  frequent  occurrence.  The  legislature  rightly 
judged  that  it  was  hard  for  individuals  to  bear  all  these 
losses,  and  that  the  railroad  companies  might  well  be 
required  to  make  them  good.  Nor  is  such  a  requirement 
unjust.  On  the  contrary,  it  is  substantially  right  and  just. 
Railroad  companies  possess  extensive  powers  and  valuable 
franchises,  by  means  of  which  they  are  able  to  collect  large 
sums  of  money  from  the  public.  In  using  such  powers  and 
franchises,  they  necessarily  expose  private  property.  They 
have  a  license  from  the  public  to  carry  on  extensively  dan- 
gerous business,  from  which  they  receive  large  profits.  Why 
should  they  not  be  required  to  assume  the  risk  rather  than 
individuals?" 

In  many  of  the  states,  and  probably  a  majority  of  them, 
statutes  have  been  adopted  not  materially  different  from  the 
one  we  have  before  us,  so  far  as  the  questions  under  consid- 
eration are  concerned ;  and  Mr.  Justice  Gray,  in  his  opin- 
ion on  page  22  of  the  case  in  165  U.  S.,  page  251,  17  Sup. 
Ct.,  and  page  619,  41  L.  Ed.,  says:  * 'The  learning  and 
diligence  of  counsel  have  failed  to  discover  an  instance  in 
which  a  statute  making  railroad  companies  absolutely  liable 
for  damages  by  fire  communicated  from  their  locomotive 
engines  to  the  property  of  others  has  been  adjudged  to  be 
unconstitutional  as  to  companies  incorporated  before  or  since 
its  enactment." 

The  contract  which  it  is  claimed  is  impaired  by  the  statute 
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is  that  of  the  state  with  the  railroad  company,  arising  from 
the  charter  granted  by  the  former  to  the  latter.     The  conten- 
tion is  that  as  by  its  incorporation  the  company  obtained  the 
right  to  use  locomotive  engines  propelled  by  steam  in  the 
operation  of  its  road,  without  liability  for  damages  by  fires 
caused  thereby,  except  where  they  resulted  from  the  com- 
pany's negligence,  there  was  an  implied  agreement  that  the 
state  would  impose  upon  the  company  no  greater  burden  in 
that  respect,  which  agreement  is  impaired  and  violated  by 
the  statute  because  it  imposes  a  greater  liability.     And  on 
the  same  ground  is  based  the  claim  that  the  statute  deprives  the 
company  of  its   property  without  due   process  of  law,  in 
that  a   defense  which  it  might  formerly   make  in  actions  for 
such  damages  is  wholly  or  partially  taken  away.     In  the  Bal. 
timore  &  Ohio  Company's  case  the  further  claim   is   made 
that,  as  the  company's  right  of  way  on  which  the  fire  origi- 
nated that  caused  the  damages  for  which  the  plaintiff  sued 
was  obtained  by  deed,  which  conveyed  the  strip  of  land  for 
all  lawful  uses  of  the  railroad,  one  of  which  was  the  moving 
of  locomotive  engines  along    and    over    the  road    without 
liability  for  fires  that  did  not  result  from  its  negligence,  the 
statute,  in  creating  a  liability  where  there    is  no  negligence 
on  the  part  of  the  company,   impairs  its   contract  with  the 
grantor  in  the  deed.     It  does  not  appear  that  the  conveyance 
was  other  than  the  usual  grant  of  a  right  of  way  for  railroad 
purposes,  nor  that  there  was  any  covenant  running  with  the 
land  by  which  a  successor  to  the  title  of  the  grantor  in  the 
adjacent  land  would  be  bound,  nor  that  there  was  any  special 
covenant  in  the  deed  which  would  estop  the  owner  of  the 
adjacent  land  from  asserting  any  right  he  might  otherwise 
have  under  the  statute ,   so  that  the  rights  acquired  by  the 
deed    are  not    materially  different  from    those  obtained  by 
the  appropriation  of  a  right  of  way  for  a  railroad. 

It  seems  clear  that  this  statute  does  not  impair  any  charter 
obligation  of  the  state.  Since  the  constitution  of  1851,  the 
only  charters  of  railroad  or  other  private  corporations  are 
the  general  laws  of  the  state  which   permit  their  creation, 
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grant  their  franchises,  define  their  powers,  and  regulate  their 
condact;  and  these  laws,  under  power  expressly  reserved  in 
the  constitution,  the  general  assembly  may  at  any  time  alter 
or  repeal.     Such  corporations,  therefore,  receive  their  exist- 
ence, and  hold  their   franchises,  subject  to  the   right  of  the 
legislative  body,  in    the  exercise  of    its  reserved  power,  to 
impose  upon  them,  such  new  duties  and  obligations,  condi- 
tions and  regulations,   from    time    to    time,    as  the  public 
welfare  may  seem    to  require.     The  charter  of  a  corporation 
is  no  longer  a  contract  of  the  state,  unalterable    without  the 
consent  of  the  corporation.     This  view  of  the  subject  may 
not  be  important,    since,  as    was    held  in    Railway  Co.  v. 
Mathews,  supra,  and  cases  there  cited,  statutes  which  impose 
upon  railroad  companies  an  absolute  liability,  where  before 
they  were  liable  only  when  negligent,  are  not  subject  to  the 
objection  that  they  impair  the  obligation  of  contracts,  though 
the  power  to  alter  or  amend  the  charter  of  the  company  by 
legislation  is  not  reserved   in  the  constitution  of  the  state. 
And  such  statutes  are  sustained  when  applicable  to  corpora- 
tions created  before  as  well  as  after  their  passage,  and  when 
the  right  of  way  of  the  company  was  acquired 
by  deed  as  well  as  when  acquired  by  appropri-     tSS^^°''  "^ 
ation.     It  was  held  in  Lyman  v.  Railroad  Corp. , 
4    Cush.    290,    where  Dswby,  J.,    said:     **It  is  contended, 
however,  that  the  provisions  of  this  statute  do  not  apply  to  a 
case    like    the    present,    where    the    title  of  the  plaintiff  is 
derived  from  one  who  has  himself,  by  his  deed,  granted  the 
land  embraced  within  the  location  of  the  railroad,  and  by  the 
very  terms  of  the  grant  has  conveyed  it  for  the  purpose  of 
being  thus  used  for  a  railroad.     The  argument  is  that  the 
grantor  having  thus  granted  a  certain  definite  parcel  of  land 
for  the  purpose  of  a  railroad,   out  of  a    much  larger  parcel 
retained  by  him,  the  grant  is  subject  to  all  the  consequences 
necessarily  attendant  upon  such  a  use  of  the  same,  and  par- 
ticularly such  as  would  result  from  the  running  of  engines, 
and  the  exposure  of  property  in  his  adjacent  land  to  such 
injury  and  loss  as  would  naturally  result  therefrom,  and  that 
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the  railroad  corporation,  while  in  the  exercise  of  their  appro- 
priate business,  are  only  responsible  for  ordinary  care  and 
dilifcence  in  the  manner  of  using  their  road.  It  is  not  con- 
tended that  the  statute  was  not  intended  to  embrace  the  case 
of  those  whose  land  has  been  taken  under  the  provisions  of 
the  charter  of  the  railroad,  but  the  argument  assumes  a  dis- 
tinction between  those  who  convey  the  right  to  appropriate  a 
portion  of  their  land  to  the  proprietors  of  a  railroad  by  deed 
and  those  who  do  no  other  act  than  suffer  their  land  to  be 
taken  by  such  proprietors,  under  their  authority  to  enter 
upon  and  take  land  for  the  purpose  of  their  road,  paying 
therefor  such  damages  as  the  county  commissioners  or  a  jury 
shall  award.  We  can  perceive  of  no  sound  distinction 
between  the  cases  supposed.  K^ch  of  these  modes  of  acquir- 
ing the  necessary  real  estate  for  the  purpose  of  a  railroad  is 
authorized,  both  by  the  gentral  laws  and  by  the  acts  creating 
railroad  corporations.  In  each  the  landowner  is  supposed 
to  receive  full  satisfaction  for  all  the  injuries  necessarily 
resulting  from  the  use  of  the  same  for  a  railroad.  But  with 
the  use  of  locomotive  engines  greater  hazard  to  contiguous 
buildings  and  property  owned  by  the  adjacent  landowners 
may  arise  than  was  originally  contemplated,  or  ought  to  be 
left  to  the  ordinary  common-law  remedies.  We  consider  this 
provision  of  the  statute  of  1840,  c.  85,  as  one  of  those  general 
remedial  acts  passed  for  the  more  effectual  protection  of  prop- 
erty against  the  hazards  to  which  it  has  become  subject  by 
the  introduction  of  the  locomotive  engine.  The  right  to  use 
the  parcel  of  land  appropriated  to  a  railroad  does  not  de- 
prive the  legislature  of  the  power  to  enact  such  regulations, 
and  impose  such  liabilities  for  injuries  suffered  from  the 
mode  of  using  the  road,  as  the  occasion  and  circumstances 
may  reasonably  justify.  These  provisions  in  the  act  referred 
to  are  of  general  import,  and  equally  embrace  the  cases  of 
those  who  have  by  deed  granted  to  a  railroad  corporation 
the  right  to  enter  upon  and  use  their  land,  or  have  given  a 
title  to  the  land  itself,  included  within  the  location,  and  those 
other  persons  whose  ^and  has  been  taken  and  held  merely  by 
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the  force  of  the  location  of  the  railroad  under  the  charter 
authority."  This  case  was  approved  and  followed  in  Pierce 
V.  Railroad  Co.,  105  Mass.  199. 

Certainly,  unless  there  was  some  agreement  or  covenant 
in  the  g^rant  of  the  right  of  way  which  would  bind  a  subse- 
quent purchaser  from  the  grantor  of  the  remainder  of  the 
land,  the  enforcement  of  the  statute  by  such  purchaser  for 
damages  to  his  buildings  or  property,  caused  by  fire  originat- 
ing on  the  right  of  way,  could  not  amount  to  the  impairment 
of  the  company's  contract  with  the  grantor.  In  the  absence 
of  such  agreement  or  covenant,  so  far  as  the  purchaser  is 
concerned,  the  company  acquired  no  greater  or  different  right 
under  its  grant  than  if  the  right  of  way  had  been  obtained 
by  legal  appropriation. 

If  the  statute  is  otherwise  valid,  there  appears  to  be  no 
substantial  foundation  for  the  claim  of  counsel  that  in  its 
enforcement  the  railroad  company  is  deprived  of  its  property 
without  due  process  of  law,  since  the  remedy  it  gives  must 
be  prosecuted  in  a  court  of  competent  jurisdiction,  as  actions 
are  usually  prosecuted.  The  plaintiff  must  file  a  petition  con- 
taining a  statement  of  the  facts  necessary  to  make  a  case 
against  the  company  under  the  statute,  proper  process  must 
be  served,  and  the  defendant  allowed  its  day  in  court.  It  is 
entitled  to  plead,  have  process  for  witnesses,  and  to  a  trial 
with  all  the  rights  incident  thereto  that  parties  have  in  other 
like  cases,  including  the  right  to  have  any  judgment  recov- 
ered against  it  reviewed  in  the  appellate  courts  upon  the 
same  terms  that  remedy  is  allowed  to  other  parties. 

The  basis  of  the  contention  that  the  statute  denies  to  rail- 
road companies  the  equal  protection  of  the  law  is  that  it 
subjects  them  to  a  different  and  more  onerous  rule  of  liability 
than  is  imposed  on  other  corporations  and  individuals  using 
steam  engines  similarly  constructed  and  operated,  such  as 
steamboat,  manufacturing,  and  other  like  companies.  This 
proposition  has  been  advanced  in  many  of  the  reported  cases 
where  the  validity  of  such  a  statute  was  involved,  and  has 
been  uniformly  held  untenable,  upon  what  appears  to  be  a 
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substantial  and  sufficient  ground,  which  is  clearly  stated  in 
the  case  of  Grissell  v.  Railroad  Co.,  54  Conn.  447,  32  Am.  & 
Eng.  R.  Cas.  349,  9  Atl.  137,  where  the  court  says :  ''There 
is  no  force  in  the  objection  that  the  statute  under  considera  - 
tion  unjustly  selects  only  railroad  corporations  to  bear  the 
burden  of  an  extraordinary  risk.  It  is  confined  to  them 
because  they  alone  have  the  privilege  of  taking  a  narrow 
strip  of  land  from  each  owner,  without  his  consent,  along 
the  route  selected  for  the  track,  and  of  traversing  the  same 
at  all  hours  of  the  day  and  night,  and  at  all  seasons,  whether 
wet  or  dry,  with  locomotive  engines  that  scatter  fire  along 
the  margin  of  the  land  not  taken,  thereby  subjecting  all  com- 
bustible property  to  extraordinary  hazard  of  loss,  and  that, 
too,  for  the  sole  profit  of  the  corporation.  The  argument 
for  the  defendant  is  fallacious  in  erroneously  assuming  that 
the  statute  denies  to  the  defendant  a  good  defense,  which  at 
common  law  all  others  would  have  under  similar  circum  - 
stances.''  This  view  of  the  question  is  fully  sustained  by 
the  supreme  court  of  the  United  States  in  Railway  Co.  v. 
Mackey,  127  U.  S.  205.  8  Sup.  Ct.  1161,  32  L.  Ed.  107, 
where  that  court  upheld  the  constitutionality  of  a  statute  of 
Kansas  imposing  for  the  future,  upon  every  railroad  corpo- 
ration organized  or  doing  business  in  that  state,  a  liability 
to  which  no  person  or  corporation  was  before  subject,  for  all 
damages  done  to  any  of  its  employees  by  the  negligence  or 
mismanagement  of  their  fellow  servants.  The  court  said  : 
*'The  hazardous  character  of  the  business  of  operating  a 
railway  would  seem  to  call  for  special  legislation  with  respect 
to  railroad  corporations,  having  for  its  object  the  protection 
of  their  employees  as  well  as  the  safety  of  the  public.  The 
business  of  other  corporations  is  not  subject  to  similar 
dangers  to  their  employees,  and  no  objections,  therefore,  can 
be  made  to  the  legislation  on  the  ground  of  its  making  an 
unjust  discrimination.  It  meets  a  particular  necessity,  and 
all  railroad  corporations  are,  without  distinction,  made  sub- 
ject to  the  same  liabilities.  As  said  by  the  court  below,  it 
is  simply  a   question  of  legislative   discretion  whether  the 
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same  liabilities  shall  be  applied  to  carriers  by  canal  and 
stage  coaches  and  to  persons  and  corporations  using  steam 
in  manufactories/' 

Considerations  of  this  nature  are  equally  applicable  to, 
and  seem  no  less  decisive  of,  the  objection  that  this  statute 
is  withont  uniform  operation  throughout  the  state.  As  has 
been  already  observed,  railroad  companies  are  unlike  other 
corporations  with  respect  to  the  character  of  their  franchises, 
the  nature  and  manner  of  carrying  on  their  business,  and 
the  use  of  the  agencies  necessarily  employed,  and  the  danger 
from  fires  in  the  use  of  these  agencies  is  more  imminent, 
extensive,  and  constant.  And,  since  the  statute  is  applicable 
to  all  railroad  companies  in  the  state,  it  operates  uniformly 
throughout  the  state  on  all  corporations  of  the  same  general 
class. 

Whether  any  of  the  provisions  of  the  statute  are  inappli- 
cable to  receivers  operating  railroads  is  a  question  upon 
which  we  deem  it  necessary  to  express  an  opinion  at  this 
time.  If  they  are  not  applicable,  it  must  be  because  a 
receiver  operating  a  road  under  the  orders  of  a  court  occupies 
an  exceptional  position,  and,  if  so,  the  validity  of  the  statute 
is  unaffected.  In  determining  that  question,  the  considera- 
tion of  other  legislation  may  become  important. 

Nor  do  we  find  it  necessary  to  decide  whether  the  third 
section  of  the  act,  which  provides  for  taxing,  as  part  of  the 
costs,  and  attorney's  fee  for  the  successful  party  on  appeal, 
is  valid  or  not.  No  fee  was  allowed  by  the  courts  below, 
and  none  is  claimed  here.  And,  if  that  section  should  be 
held  unconstitutional,  it  is  distinct  and  severable  from  the 
other  provisions  of  the  act,  and  could  not  affect  their  validity. 

According  to  the  view  we  take  of  the  statute,  the  judgment 
in  the  Baltimore  &  Ohio  Company's  case  and  the  judgment 
in  the  Lake  Erie  &  Western  Company's  case  must  be 
affirmed ;  and  we  think  the  judgment  in  the  Cleveland, 
Lorain  &  Wheeling  Company's  case  must  also  be  affirmed. 
We  have  already  shown  that  the  demurrer  to  the  petition  was 
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properly  overruled.     The  only   question  of  fact  to  which 
evidence  was  offered  on  the  trial  was  whether  the  fire  which 
destroyed  the  plaintiff's  property  was  caused  by  sparks  from 
an  engine  of  the  defendant.     The  evidence  was  circumstan- 
tial, and  an  effort  was  made  by  the  defendant  to  show  that 
the  fire  might  have  been  caused  by  sparks  from  an  engine 
on  the  Lake  Erie  &  Western  road,  which  ran  nearer  to  the 
plaintiff's   property  than   did    the    defendant's    road.      No 
evidence  was  offered  to  show  the   defendant  exercised  due 
care,  and  the  only  instruction  requested  on  the  subject  of 
negligence  was  ''that,  unless  the  jury  find  the  injury  com- 
plained of  resulted  from  the  carelessness  and  negligence  of 
the  defendant  in  running  and  operating  its  road,  then  the 
verdict  should  be  for  the  defendant."     It  was  not  error  to 
refuse  that  instruction,  because,  if  the  jury  should  find  the 
fire  was  caused  as  alleged  in  the  petition,  the  plaintiff  would 
be  entitled  to  recover,  unless  they  should  find  the  defendant 
was  free  from  negligence;  for,  as  has  been  noticed,  it  being 
established  that  the  fire  was  caused   by  sparks  from  the 
defendant's  engine,  the  burden  was  then  upon  the  defendant 
to  show  it  was  without  negligence.    No  instruction  to  that 
effect  was  requested,  nor  was  that  defense  made  by  answer. 
If  the  instruction  requested   means  that  the  plaintiff  must 
show  such  negligence  as  the  law  implied  from  the  fact  that 
the  fire  was  caused  by  sparks  from  the  defendant's  engine, 
it  was  given  in  the  general  charge ;  for  the  court  was  quite 
emphatic    in   its   instructions  that  the   plaintiff  could   not 
recover  unless  that  fact  was  established  by  a  preponderance 
of  the  evidence. »  The  refusal  of  the  instruction,  therefore, 
worked  no  prejudice  to  the  defendant,  unless  it  means  more, 
and  required  of  the  plaintiff  proof  of  negligence  beyond  and 
in  addition  to  that  stated.     In  that  sense  it  no  doubt  would 
have  been  understood  by  the  jury,  and  in  that  sense  it  is 
clearly  erroneous.     Judgments  accordingly. 
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Watson  ei  ux. 

V. 

Lonisvii.i.B  &  N.  R.  Co. 

{Supreme  Court  of  Tennessee^  Jan,  20,  igoo.) 

Excursion  Tickett — Validity  of  Printed  Conditions.* — A  person  pur- 
chasing a  railroad  ticket,  with  knowledge  that  it  is  an  excursion 
ticket  sold  for  less  than  the  usual  fare,  having  upon  it  a  printed 
notice  that  it  must  be  stamped  by  the  carrier's  agent  at  the  other 
end  of  the  route,  in  order  to  be  good  for  a  return  passage,  is  bound 
bj  sach  condition,  although  he  cannot  read,  and  his  attention  is 
not  called  to  the  condition  bj  the  agent  selling  the  ticket ;  as  such  a 
condition  is  reasonable,  and  such  a  purchaser  has  implied  notice, 
from  the  fact  that  it  is  an  excursion  ticket,  that  the  ticket  contains 
unusual  conditions. 

Sanne — Sante— Customs. — The  mere  fact  that  such  tickets  have 
been  received  bj  the  carrier  unstamped,  on  other  occasions  or  from 
other  passengers  does  not  establish  a  custom,  nor  affect  the  rule 
requiring  that  they  be  stamped. 

Appbai«  by  plaintiffs  from  Williamson  county  circuit  court. 
Ajfirtned, 

Heam^  McCorkle  &  Lane^  for  appellants. 
Henderson  &  Berry,  for  appellee. 

WiLKBS,  J.  This  is  an  action  for  damages  for  ejectinf^  the 
wife  of  plaintiff  Aaron  from  one  of  the  passenger  trains  of 
the  defendant  company.  There  was  a  trial  before  the  court 
and  jury,  and  verdict  and  judgment  for  the  road,  and  plain- 
tiffs have  appealed  and  assigned  errors.  The  facts,  so  far 
as  necessary  to  be  stated,  are  that  the  plaintiffs  had  bought 
what  are  termed  in  this  record  ''excursion*'  or  **Centenniar* 
tickets  from  Franklin,  Tenn.,  to  Nashville,  Tenn.,  and 
return.     These  tickets  were  sold  at  a  reduced  rate  of  one- 

♦Sce  Dangerfield  v,  Atchison,  T.  &  S.  F.  Ry.  Co.  (Kan.),  17  Am. 
&  Bng.  R.  Cas.,  N.  S.,  650,  and  note,  p.  654  et  seq. 
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half  fare,  and  were  intended  for  both  direct  and  return  pas- 
sage. The  tickets  had  several  coupons  attached, — one  beins: 
for  passage  to  Nashville ;  another  for  transportation  to  the 
Centennial  Grounds  from  the  Union  Depot  at  that  city; 
another  for  admission  to  the  Centennial  Grounds.  Immedi- 
ately following  the  latter,  and  in  bolder  print  than  the  ticket 
generally  had  upon  it,  was  the  following  notice:  "To 
Purchaser :  Return  part  of  this  ticket  must  be  stamped  by 
the  joint  agent  at  Nashville,  Tenn.,  on  day  of  departure,  to 
make  it  valid  for  passage.''  Following  this  notice  was  a 
coupon  for  passage  from  the  Centennial  Grounds  to  the 
Union  Depot,  and  another  for  return  from  Nashville  to  Prank, 
lin.  Upon  the  body  of  the  return  ticket  were  the  words, 
plainly  printed,  "Not  good  for  return  passage  unless 
stamped  by  joint  agent  at  Nashville,  Tenn."  Upon  the 
back  was  indicated  the  place  at  which  the  joint  agent  should 
stamp  the  date  of  return,  and  directions  were  given  to  the 
joint  agent  as  to  how  the  ticket  should  be  stamped  and  punched 
for  the  return.  The  tickets  were  not  signed,  nor  were  they 
required  to  be,  and  it  was  not  required  that  the  holder  should 
be  identified,  further  than  that  the  ticket  should  be  stamped 
as  indicated.  The  purchasers  of  these  tickets  were  negroes, 
who  could  neither  read  nor  write,  and  the  provisions  and 
stipulations  of  the  tickets  were  not  explained  to  them  by  the 
agent  who  sold  them  the  tickets.  The  purchasers  rode  on  these 
tickets  to  Nashville,  and  visited  the  Centennial  Grounds  and 
other  places,  and,  when  ready  to  return,  entered  the  cars  at 
the  South  Nashville  Depot,  and  not  at  the  Union  Depot, 
where  the  joint  agent  could  be  found.  These  tickets  were 
not  stamped,  had  not  been  presented  for  that  purpose  to  the 
joint  agent  at  Nashville,  and  were  not  inspected  by  any 
employee  of  the  road  when  the  parties  entered  the  train  to 
return  home.  A  crowd  of  passengers  boarded  the  cars  at 
the  same  time,  and  there  is  evidence  that  a  brakeman  or 
assistant  conductor  announced,  in  a  loud  tone  to  the  crowd 
as  they  entered  the  train,  that  tickets  would  not  be  good  for 
return  unless  they  were  stamped,  and  plaintiff  Aaron  replied, 
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'*Mine  are  all  right/'  referring  to  tickets  held  by  himself 
and  wife.  The  plaintiffs  were  carried  some  l}i  miles,  and, 
when  it  was  ascertained  that  their  tickets  were  not  stamped, 
they  were  puto£F  the  train  by  the  conductor's  assistant,  upon 
their  refusal  to  pay  fare.  Not  having  any  money  to  pay  it 
with  them,  they  were  compelled  to  walk  back  to  Nashville, 
and,  after  having  their  tickets  stamped,  they  went  to  Frank- 
lin by  a  later  night  train. 

While  quite  a  number  of  errors  are  assigned,  both  as  to 
the  admission  of  testimony,  and  the  charge  of  the  court,  and 
the  refusal  to  give  special  requests,  we  think  there  is  nothing 
material  in  them,  except  as  hereinafter  indit^ated;  and  the 
case  turns  upon  the  question  whether  the  requirement  that 
the  ticket  be  stamped  in  order  to  validate  it  was  reasonable, 
and,  if  so,  was  a  compliance  with  that  requirement  indispen- 
sable to  the  use  of  the  ticket,  and  should  the  rule  be  enforced 
as  against  these  parties  who  were  unable  to  read  or  write, 
and  were  given  no  special  information  or  instruction  as  to 
the  conditions  printed  on  the  tickets  when  they  were  pur- 
chased? The  court,  in  effect,  charged  the  jury  that  the  rail- 
road company  had  the  right  to  make  and  enforce  a  reasonable 
rule  in  reference  to  the  sale  and  use  of  its  special-rate  tickets, 
and  its  application  to  the  traveling  public,  and  that  it  was  for 
the  court  to  determine  whether  a  rule  was  reasonable  or  not, 
and  that  a  rule  requiring  a  return  ticket  to  be  stamped, 
validated,  or  the  identity  of  the  purchaser  established,  when 
such  sale  was  based  upon  a  reduction  of  fare,  and  the  ticket 
sold  for  a  special  purpose  or  occasion,  would  be  a  reasonable 
rule,  and  no  other  notice  of  the  requirement  or  rule  need  be 
given  than  the  matter  printed  or  written  upon  the  ticket  to 
that  effect ;  that  the  fact  that  the  ticket  was  sold  at  reduced 
rates,  and  for  a  special  purpose  and  occasion,  would  be 
sufBcient  chtrUenge  to  the  passenger  to  require  him  to  ascer- 
tain the  conditions,  without  having  his  or  her  attention 
called  specially  to  them  by  the  agent,  and  the  fact  that  the 
purchaser  could  not  read  or  write  would  not  change  the  rule : 
and  that  the  requirement  for  stamping  in  this  case  was  rea  - 
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sonable,  and  if  not  complied  with,  and  the  ticket  was  not 
stamped,  nor  any  effort  made  to  have  it  stamped,  then  the 
plaintiffs  would  not  have  the  right  to  ride  upon  it,  and  the  rail- 
road employees  would  have  the  right  to  eject  them  unless  they 
should  pay  fare,  and  the  company  would  not  be  answerable 
for  damages  unless  the  act  of  putting  them  off  was  accom- 
panied by  rudeness,  violence,  unnecessary  force,  and  acts  of 
indignity  not  warranted  by  the  facts.  This  change  presents 
the  real  matter  of  controversy  in  the  case  upon  the  merits. 
While  the  exact  question  here  presented  was  not  involved  in 
the  case  of  Railroad  Co.  v.  Turner,  100  Tenn.  214,  47  S.  W. 
223, 43  L.  R.  A.  140,  it  was  to  some  extent  considered.  It  was 
held  in  that  case  that  a  sale  of  a  railroad  ticket  at  the  usual 
full  fare,  and  not  for  a  special  occasion,  entitled  the  purchaser 
to  a  full  and  unlimited  right  of  passage,  and  that  a  mere  print- 
ing of  conditions  upon  the  face  or  back  of  such  ticket,  attempt- 
ing to  limit  this  right,  would  not  have  that  effect,  and  would 
not  carry  notice  to  the  purchaser  of  the  condition  and  require- 
ment, unless  his  attention  was  called  to  it,  or  it  was  known 
to  him  and  assented  to  by  him.  This  holding  was  based 
upon  the  theory  that  when  a  passenger  purchases  a  ticket  for 
transportation  from  one  point  to  another  over  the  road  of  a 
public  carrier,  and  pays  full  or  regular  ordinary  fare,  the 
ticket  is  not  intended  as  a  contract  in  itself,  but  as  a  mere 
token,  or  the  evidence  of  a  contract  which  the  law  creates, 
and  which  lies  behind  the  ticket.  In  such  case  the  law  makes 
the  contract,  and  regulates  the  reciprocal  rights  and  duties  of 
both  carriers  and  passengers,  and  the  ticket  is  a  mere  token 
that  such  contract  exists,  and  that  under  it  the  passenger  is 
entitled  to  be  carried  to  and  from  the  points  named,  without 
regard  to  a  time  limit  printed  upon  it.  The  ticket  itself, 
however,  is  not  presumed  to  set  out  the  terms  of  the  contract, 
and  the  passenger  is  not  required  or  expected  to  look  to  it 
for  any  stipulations  or  conditions  different  from  what  the  law 
imposes.  This  rule  we  consider  to  be  beneficial  alike  to  car- 
rier and  passenger,  and  well  supported  by  the  great  weight 
of  authority  in  this  and  other  states.     Railroad  Co.  v.  Turner, 
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100  Tenn.  214,  47  S.  W.  223,  43  L.  R.  A.  140,  and  authori- 
ties there  cited.  In  such  cases  of  ordinary  tickets,  the  ticket 
is  not  the  evidence  of  the  terms  of  the  contract  of  passage, 
and  not  conclusive  of  the  right  to  passage,  but  only  a  token 
that  the  ordinary  contract  implied  by  law  has  been  entered 
into.  O'Rouke  v.  Railway  Co.,  103  Tenn,  — ,  52  S.  W.  875. 
It  was  further  said  arguendo  in  the  Turner  Case  that  tickets 
might  be  sold  at  reduced  rates  upon  special  occasions,  and 
reasonable  conditions  and  limitations  might  be  annexed  to 
their  use  when  known  to  the  purchaser,  and  assented  to  by 
him  orally  or  in  writing,  and,  when  so  sold  at  reduced  rates 
for  special  occasions,  this  was  sufficient  to  put  the  pur- 
chaser upon  inquiry,  and  affect  him  with  notice  that  some 
special  terms  and  conditions  should  be  expected  and  looked 
for,  and  the  fact  of  buying  such  ticket  when  the  passenger 
had  the  option  to  buy  the  regular  ticket  at  usual  rates  was 
sufficient  to  put  him  on  guard,  and  affect  him  with  notice  of 
unusual  terms  attached  to  its  use,  and  this,  we  think,  is  a 
correct  rule.  Elliott,  R.  R.  §  1593,  and  note,  citing  cases. 
It  is  not  indispensable  that  the  ticket  contract  should  be 
signed  by  the  purchaser  if  he  had  notice  of  the  t^rms ,  or  was  put 
upon  inquiry,  and  assented  to  the  requirement  or  conditions. 
Ray,  Neg.  Imp.  Duties,  §  144.  We  are  of  opinion  the  rule 
requiring  the  return  ticket  to  be  stamped  in  order  to  be  valid 
is  reasonable,  and  should  have  been  complied  with.  Mosher 
V.  Railway  Co.,  127  U.  S.  390,  8  Sup.  Ct.  1324,  32  L.  Ed. 
249;  Boylanz;.  Railroad  Co.,  132  U.  S.  146,  10  Sup.  Ct.  50, 
33  L.  Ed.  290;  Edwards  v.  Railway  Co.,  81  Mich.  364,  45 
N.  W.  827;  Ray,  Neg.  Imp.  Duties,  §  144. 

The  reason  for  requiring  the  tickets  to  be  stamped  at 
Nashville  was  stated  to  be  that  passengers  might  not  be 
able  to  buy  them  at  reduced  rates  upon  the  assumption  that 
they  were  going  to  Nashville,  and  then  use  them  to  inter- 
mediate stations,  where  the  usual  and  regular  fare  would  be 
greater  than  the  special  rate  or  fare  to  Nashville,  and  the 
object  and  purpose  of  the  special  rate  was  to  induce  persons 
to  attend  the  exposition  at  Nashville  in  large  numbers,  which 
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would  compensate  the  road  for  the  reduction  in  fares,  and 
this,  we  think,  is  a  valid  and  sufficient  reason  for  the  rule. 
It  is  said  with  much  force,  and  insisted  upon  with  great 
earnestness,  that,  even  if  such  a  rule  be  reasonable*  and 
enforceable  in  ordinary  cases,  still  it  cannot  be  enforced  as 
to  persons  who  can  neither  read  nor  write,  and  who  are  not 
specially  notified  of  the  requirements  and  conditions  upon 
which  the  tickets  are  sold  and  to  be  used,  and  it  is  stated 
that  a  large  proportion  of  the  population  of  the  country  can- 
not read  or  write,  and  especially  is  that  true  as  to  negroes; 
that  it  is  a  matter  of  common  knowledge  that  negroes  are 
ignorant,  and  unable  to  read  or  write,  as  a  general  rule,  and 
these  passengers  belonged  to  that  race  and  class,  and  this 
fact,  being  apparent,  imposed  on  the  agent  a  duty  of  giving 
them  proper  information  and  explanation.  It  will  be  seen 
at  a  glance  that  this  contention  presents  a  serious  question, 
and  one  which  must  largely  a£Fect  railroad  travel  in  those 
districts  of  our  country  where  the  negro  population  is  found 
and  other  uneducated  people  reside.  If  the  public  carriers 
of  the  country  are  required  to  inform  themselves  whether 
passengers  or  shippers  can  read  or  write,  and,  if  they  can- 
not, then  all  conditions  and  requirements  and  rules  are  to  be 
explained  orally  to  them,  it  would  impose  a  task  upon  such 
carriers  that  might  become  very  burdensome  to  carriers  and 
annoying  to  passengers,  and  interfere  materially  with  the 
dispatch  of  business,  both  as  to  passengers  and  freights; 
and  the  rule  must  perhaps  be  logically  extended  further,  so 
as  to  throw  upon  the  railroads  the  duty  of  discriminating 
between  the  intelligent,  who  can  easily  comprehend  the  con- 
ditions and  requirements,  and  others  not  so  well  informed, 
and  not  so  apt  to  grasp  all  the  details  of  the  contract  into 
which  they  are  entering ;  and  likewise  passengers  who  do 
not  understand  our  language  would  be  debarred  from  accept- 
ing any  special  rates,  as  the  terms  and  conditions  could  not 
be  explained  to  them,  either  in  writing  or  orally,  unless  the 
railroad  employees  should  be  versed  in  the  use  and  knowl- 
edge of  different  tongues,  or  the  tickets  should  be  printed  in 
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different  lanfi^ages.  We  are  cited  to  two  cases  bearing  upon 
this  feature  of  the  controversy ;  the  first  being  the  case  of 
Mauritzv.  Railroad  Co.  (C.  C),  23  Fed.  765,  and  the  second 
the  Cftse  of  Railroad  Co.  v.  Baldauf,  16  Pa.  St.  67.  The  first 
of  these  cases  involved  the  effect  of  a  notice  limiting  the 
liability  of  road  for  baggage,  which  was  printed  on  the 
face  of  the  ticket.  The  purchasers  of  the  tickets  were  foreign- 
ers, and  could  not  speak,  read,  or  understand  the  English 
anguage,  and  no  explanation  or  information  that  a  value 
limit  was  placed  on  their  baggage  was  given  them  by  any 
employee  of  the  road.  The  tickets  were  third  class,  and 
sold  at  reduced  rates,  and  contained  other  conditions  besides 
the  limitation  of  value  upon  the  baggage.  None  of  the 
special  conditions  and  limitations  were  known  as  a  matter 
of  fact  by  the  purchasers.  It  was,  in  substance,  held  that 
because  of  this  inability  to  read  or  understand  the  writing 
upon  the  tickets  the  purchasers  were  not  affected  with  notice 
of  the  provisions  contained  therein,  and  were  not  bound  by 
the  special  terms  and  conditions  printed  on  the  ticket,  in  the 
absence  of  any  explanation  of  the  same.  It  was  also  said 
that  limitations  as  to  liability  for  baggage  could  not  be 
expected  upon  the  ticket  for  passage  fare,  and  hence  would 
not  be  noticed.  The  latter  case  of  Railroad  Co.  v,  Baldauf , 
reported  in  16  Pa.  St.  67,  is  also  a  case  in  which  there  was  an 
attempt  to  limit  the  liability  of  the  carrier  for  baggage  by 
general  published  notice  and  printed  matter  upon  the  ticket. 
It  was  held  that  such  limitation  of  liability  could  be  enforced 
if  there  was  a  special  contract  to  that  effect,  but  that  the 
terms  must  be  plain,  and  fully  known  to  the  purchaser. 
In  this  case  the  purchasers  were  Germans,  and  could  not 
read  or  understand  the  English  language.  The  court  held, 
in  general  terms,  that  the  carrier  might  limit  its  liability  if  it 
could  show  clearly  that  the  party  with  whom  it  was  dealing 
fully  informed  of  the  terms  and  effect  of  the  notice,  and 
that  the  exemption  rested  upon  the  ground  of  a  contract, 
express  or  implied,  between  the  parties.  The  court  said,  in 
substance*  it  would  be  absurd  to  hold  the  company  not  liable 
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on  the  ground  that  a  special  contract  existed  when  the  pur- 
chaser was  undoubtedly  i£:norant  of  its  terms ;  that,  if  the 
ticket  is  made  the  evidence  of  contract,  it  must  be  in  a 
language  the  purchaser  could  understand,  or  the  terms  of 
the  contract  must  be  explained  to  the  purchaser.  It  will  be 
observed  that  both  of  these  cases  involve  a  limitation  of 
liability  of  the  carrier,  while  the  case  at  bar  simply  involves 
a  question  of  the  reasonableness  and  enforcement  of  a  rule 
relating  to  the  general  conduct  of  the  road's  business,  and 
the  effect  of  a  noncompliance  therewith,  and  does  not  in  any 
way  relate  to  a  limitation  of  liability,  nor  a  provision  con- 
cerning the  same. 

The  theory  upon  which  unusual  terms  in  excursion  tickets 
are  upheld  is  that:  (1)  They  are  sold  at  reduced  rates  of 
fare,  and  not  at  the  usual  or  ordinary  rates.  (2)  They 
are  sold  for  special  occasions,  and  not  for  ordinary  and 
unlimited  use.  (3)  By  accepting  such  ticket  when  he  has 
the  option  to  purchase  the  usual  and  ordinary  ticket,  the  pas- 
senger enters  into  a  contract  with  the  carrier  different  from 
that  implied  by  law  upon  the  purchaser  of  an  ordinary  ticket 
at  full  rates  of  fare.  (4)  The  purchaser  is  bound  in  such 
cases  by  the  terms  of  the  contract.  He  is  entitled  to  its 
advantages  of  reduced  fare,  and  is  bound  by  reasonable  regu- 
ations  for  its  use. 

But  the  question  recurs,  is  such  contract  binding  upon  a 
party  who  cannot  read  or  write,  and  who  is  not  specially 
notified  of  its  terms  when  he  purchases,  and  can  he  in  such, 
cases  be  held  to  have  assented  to  the  terms  and  entered  into 
the  contract?  We  are  of  opinion  that  it  is  equally  important 
to  hold  carriers  responsible  according  to  the  terms  imposed 
by  law  in  the  sale  of  ordinary  tickets  at  the  usual  rates, 
when  the  terms  of  the  contract  are  dependent  entirely  upon 
the  law,  and  not  upon  contract,  as  it  is  to  permit  them,  for 
reduced  rates  or  other  valuable  considerations,  to  make  rea- 
sonable special  contracts  for  carriage  of  passengers  or  prop- 
erty as  may  be  agreed  on  with  the  passenger  or  shipper,  and 
it  is  as  much  the  duty  of  the  court  to  enforce  the  contract  made 
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by  the  parties  in  the  latter  case  as  it  is  to  enforce  the  contract 
made  by  the  law  in  the  former  case.  It  is  equally  for  the 
benefit  of  the  carrier  and  the  public  that  the  right  to  make 
these  special  contracts*  when  reasonable,  should  be  upheld 
and  enforced.  Large  numbers  of  passengers  take  advantage 
of  excursion  rates  who  would  otherwise  not  be  able  or  willing 
to  travel  at  all.  People  of  limited  means  most  generally 
avail  themselves  of  these  reduced  fares,  and  do  so  with  the 
full  expectation  that  they  will  be  subjected  to  requirements 
and  inconveniences  that  they  would  not  meet  on  ordinary 
occasions  when  paying  full  fare.  On  the  other  hand  carriers 
reap  a  benefit  from  them  in  increased  travel,  with  increased 
receipts,  though  not  the  usual  profits.  It  is  not  consistent 
with  public  policy  to  so  restrict  and  hamper  the  use 
of  such  tickets  as  to  prevent  the  running  of  excursions 
and  the  granting  of  such  rates.  To  do  so  would  be  to 
deprive  persons  of  limited  means  of  the  opportunities  for 
travel  which  they  desire.  It  would  fall  most  heavily  upon 
the  class  to  which  the  plaintiff  belongs, — a  class  which  it  is 
matter  of  common  knowledge  generally  avail  themselves  of 
such  opportunities. 

Under  the  record  in  this  cause,  there  can  be  no  doubt  that 
the  plaintiffs  knew  they  were  purchasing  excursion  tickets 
for  a  special  occasion,  and  at  greatly  reduced  rates.  The 
plaintiff  Aaron,  before  he  entered  the  cars  at  Franklin,  re- 
marked to  a  fellow  passenger  who  had  bought  a  regular 
ticket  that  he  ought  to  have  bought  one  like  his,  as  it  was 
cheaper.  It  is  evident  that  it  was  a  matter  of  common  infor- 
mation, and  known  to  these  parties  in  a  general  way,  that  their 
tickets  were  not  the  ordinary  tickets,  good  for  one  passage  in 
one  direction,  but  that  they  were  round -trip  tickets,  and  had 
annexed  to  them  some  conditions  and  requirements  not  per- 
taining to  ordinary  tickets,  though  they  did  not  and  could 
not  get  that  information  from  the  tickets  alone,  because  they 
were  unable  to  read  or  write.  They  made  no  attempt  to 
learn  their  terms  and  requirements.  It  is  not  shown  that 
the  road  misled  or  deceived  them,  or  withheld  any   informa-^ 
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tion  asked  for  by  them.  It  appears  from  the  record  that  at 
and  about  this  time  large  crowds  were  daily  throng^inj^  the 
cars,  of  just  such  people  as  the  plaintiff  Aaron  and  his  wife, 
nearly  all  using  excursion  tickets,  bound  for  the  same  destina- 
tion, and  crowding  the  cars  to  their  full  capacity.  It  is 
apparent  how  impracticable  it  would  be,  and  what  a  serious 
obstacle  it  would  prove  to  travel,  to  require  that  the  terms 
and  conditions  of  each  ticket  should  be  fully  explained  to 
each  purchaser,  nor  could  it  be  required  that  all  the  intend- 
ing passengers  should  be  collected  together,  and  orally  in- 
structed at  one  time;  and,  if  it  should  be  held  that  agents 
must  instruct  illiterate  persons  when  they  present  themselves 
to  purchase  tickets,  the  burden  would  still  remain  upon  the 
carrier,  whenever  a  controversy  arose,  to  prove  that  the 
agent  did  give  such  instruction  to  each  particular  purchaser, 
and  when  there  are  scores  and  hundreds  of  excursionists 
this  would  prove  unreasonably  burdensome,  and  practically 
impossible.  From  the  evidence  of  Kidd,  the  conductor,  and 
the  other  employees  upon  this  train,  it  appears  that  colored 
excursionists  during  the  Centennial  and  on  this  occasion 
thronged  the  trains  until,  in  the  language  of  the  witness, 
they  looked  like  clouds  of  blackbirds,  and  it  was  impossible 
to  enforce  any  rules  or  preserve  any  order  among  them  when 
they  were  attempting  to  enter  the  cars.  He  describes  them 
as  pushing,  crowding,  rushing,  and  running  over  each  other, 
until  it  was  impossible  to  restrain  them  sufficiently  to  require 
them  to  present  their  tickets  for  inspection  before  entering  the 
cars.  Upon  such  occasions,  the  rules  and  precautions  taken 
by  the  carrier  to  insure  the  safety  and  proper  reception  of 
passengers  became  unusually  irritating  and  annoying  to 
them,  and  difficult  of  enforcement.  We  think  the  most 
reasonable  and  the  safest  rule  in  cases  like  the  present  is  that 

foreshadowed  and  outlined  in  the  case  of  Rail- 
55^?v2i£?yS"  road'  Co.  v.  Turner,  that  when  the  purchaser 
tions.       ^         buys  a  ticket  at  less  than  the  usual  fare  he  is 

put  upon  notice  that  he  may  expect  unusual 
conditions  and  special  rules,  and  if  he  have  the  misfortune 
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to  be  unable  to  read  or  write  the  burden  is  upon  him  either 
to  make  that  fact  known  to  the  ag^ent,  or  to  ascertain  from 
some  one  who  can  read  what  are  the  terms  and  conditions  of 
his  ticket,  and  when  it  appears,  as  it  does  from  the  proof  in 
this  case,  that  he  has  actual  notice  of  some  terms  and  condi- 
tions, it  does  not  matter  that  he  cannot  read  or  write,  or 
learn  of  such  terms  from  the  face  of  his  ticket,  we  are 
convinced  from  the  record  that  these  complainants,  as  a  fact, 
knew  that  their  tickets  must  be  stamped  in  order  to  be  valid 
for  return  passag:e,  even  though  they  could  not  read  nor 
write,  and,  having  accepted  and  used  the  tickets,  they  were 
bound  to  comply  with  the  rule,  and,  in  the  absence  of  such 
compliance,  were  not  entitled  to  passage  on  such  tickets, 
and  their  ejection  was  not  unlawful  or  actionable. 

Upon  a  motion  for  a  new  trial,  it  was  shown  that  several 
persons  did  use  return  tickets  which  were  not  stamped,  and 
this,  it  is  argued,  shows  an  unjust  discrimination  against 
the  plaintiffs,  and  an  abandonment  of  the  rule, 
and  upon  this  newly-discovered  testimony  a  oSSOTSf"*"" 
new  trial  should  have  been  granted.  It  does 
not  appear  that  there  was  any  intentions  to  discriminate 
between  passengers,  and  such  fact  is  not  stated  in  the  affi- 
davits. These  might  have  been,  so  far  as  we  can  know, 
reasons  for  not  enforcing  the  rule  upon  certain  days,  and 
putting  it  in  force  on  others.  The  rush  and  crowd  may 
have  prevented  the  conductor  from  enforcing  the  rule  rigidly, 
and  some  persons  may  have  been  overlooked.  But  the  fact 
that  other  passengers,  and  even  these  plaintiffs,  had  been 
allowed  to  travel  without  having  their  tickets  stamped  on 
other  occasions  would  not  abrogate  the  rule,  unless  it  was 
so  common  or  frequent  as  to  amount  to  a  custom  or  an  aban- 
donment of  the  rule,  and  to  mislead  the  passenger.  It  is 
not  shown  that  these  parties  knew  of  such  instances.  On 
the  contrary,  it  affirmatively  appears  they  did  not.  The 
mere  fact  that  unstamped  tickets  had  been  received  on  other 
occasions  or  from  other  passengers  does  not  establish  the 
custom  nor  affect  the  rule.     Hill  v.  Railroad  Co.,  63  N.  Y. 
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101 ;  Stone  v  Railroad  Co.,  47  Iowa  82  ;  Wakefield  v.  Rail- 
road Co.,  117  Mass.  544;  Deitricht^.  Railroad  Co.,  71  Pa.  St. 
432.  For  the  reasons  indicated,  we  are  of  opinion  there  is 
no  error  in  the  verdict  and  judgment  of  the  court  below, 
and  it  is  affirmed,  with  costs. 


MiTCHELI* 

V. 

Southern  Ry.  Co. 

{Supreme  Court  of  Mississippi  ^  May  7, 1900.) 

Round-Trip  Tickets— -Validity  of  Conditions.* — Stipulations  in  a 
ticket,  that  it  shall  be  g'ood  for  one  month  only,  and  that  the  pu]> 
chaser  shall  have  himself  identified  as  such  at  the  terminal  point 
of  his  journey,  and  that  the  ticket  shall  be  good  3  days  only  after 
identification,  is  bindingc  on  the  party  who  thus  contracts  with  the 
railroad;  and  the  purchaser  cannot  travel  on  such  ticket  after  the 
expiration  of  the  month  althoug'h  the  commencement  of  his  return 
journey  and  such  identification  was  on  the  last  day  of  the  month ; 
unless  he  is  delayed  on  his  return  trip  by  something  attributable  to 
the  carrier  or  a  connecting  line,  or  an  accident  to  one  of  such  car- 
riers. 

Legal  Conclusions. — Allegations  that  an  ejection  from  a  train  was 
made  with  indignity,  brusqueness,  wrong,  harshness,  injustice,  etc., 
are  but  statements  of  legal  conclusions. 

Void  Ticket— Passenger's  Statements  to  Conductor — Ejection. f — 
A  stipulation  on  such  a  ticket  showed  that  it  expired  on  October 
4th.  The  complaint  alleged  that  plaintiff  presented  it  to  the  con- 
ductor, after  such  date,  and  told  the  latter  that  he  had  applied  to  the 
agent  on  October  2d  for  identification,  and  was  told  by  the  agent  he 
had  better  not  then  identify,  as  some  of  the  connecting  lines  could 
not  operate  because  of  yellow  fever,  and  that  he  could  get  extension 
of  time,  and  that  the  agent  then  refused  identification,  and  that  on 
October  4th  he  applied  for  extension,  and  was  refused,  and  that  he 
then  obtained  identification,  and  started  on  the  return  trip  ;  and  that, 

♦See  notes,  17  Am.  &  Eng.  R.  Cas.,  N.  S.,  654  et  seq, 
fSee  note,  11  Am.  &  Eng.  R.  Cas.,  N.  S.,  216  et  seq. 
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notwithstanding^  this  statement,  the  conductor  put  him  off  the  train. 
Held^  that  these  allegations  stated  no  cause  of  action  on  the  ejec- 
tion ;  as  a  conductor  need  not  accept  such  oral  statements  of  a  pas- 
senger, when  merely  supported  by  the  production  of  a  ticket  void  on 
its  face. 

Appeal  by  plaintiff  from  Warren  county  circuit  court. 
Affirmed, 

Leroy  Percy y  for  appellant. 
Daimey  &  McCabe^  for  appellee. 

Calhoon,  J.    The  declaration  in  this  case  is  for  damages 
against    the  railway    company,  and  has  two 
counts,  audit  was  demurred  to,  and  the  demur- 
rer  was  sustained,  and  Mr.  Mitchell  appeals. 

In  his  first  count  he  charges  that,  on  September  4, 1897 ,  he 
bought  in  Vicksburg,  Miss. ,  a  ticket  for  passage  to  and  return 
from  Wahington  City.  He  bought  it  from  the  Alabama  & 
Vicksburg  Railway  Company,  which  was  acting  in  the  sale 
for  itself  and  as  agent  for  the  appellee  and  divers  other  con- 
necting lines  between  Vicksburg  and  Washington  City. 
This  ticket  provided  that,  before  commencing  his  return 
from  Washington  City,  Mr.  Mitchell  should  be  identified 
there  before  the  authorized  agent  of  the  Baltimore  &  Ohio 
Railroad,  who  should  stamp  and  date  the  identification. 
Then  follows  the  fourth  clause  of  the  contract  part  of  the 
ticket,  which  is  in  these  words :  *'The  punch  mark  in  the 
margin  of  the  face  under  the  head  of  'Return  Transit  Limit' 
indicates  the  number  of  days  which  will  be  allowed  to  said 
purchaser  from  the  date  of  said  identification  in  which  to 
return  to  the  point  at  which  this  ticket  is  sold.  This  ticket 
shall  not  be  good  for  return  passage  after  midnight  of  the 
last  day  so  allowed,  and  in  no  event  later  than  the  date 
canceled  in  the  margin  of  the  face  hereof  under  the  head  oi 
'Return  Passage.'  "  The  date  so  canceled  is  October  4, 
1897 ,  and  the  number  of  days  allowed  to  complete  the  return 
journey  to  Vicksburg  after  identification  is  indicated  by  the 
punch  mark  to  be  three.  The  first  count  then  states  the  case 
to  be  that  Mr.  Mitchell  was  identified  by  the  proper  agent  in 
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Washington  on  October  4,  1897,  and  on  that  day  he  com- 
menced his  return  transit  towards  Vicksburg,  and  his  case 
is  based  on  the  claim  that  he  had  three  days  in  which  to  return 
to  Vicksburg  from  the  date  of  identification,  although  he 
procured  the  identification  on  a  day  which  made  it  impossible 
for  him  to  compltte  his  return  journey  to  Vicksburg  by  mid- 
night of  October  4th.  This  count  then  proceeds  to  aver  that 
on  the  next  day,  October  5,  1897,  being  at  Johnston  City, 
on  his  way  back,  he  was  wrongfully  rejected"  from  its  car 
by  appellee's  conductor,  '*inthe  presence  of  many  passengers, 
with  great  indignity  and  wrong  and  hardship,"  etc.  It  will 
be  seen  that  the  gravamen  of  this  count  is  the  predicate  that 
the  plaintiff  was  entitled  to  travel  on  his  ticket  after  midnight 
of  October  4,  1897,  because  he  commenced  to  travel  on  it  on 
that  day,  it  being  the  day  he  was  identified  in  Washington. 
We  cannot  approve  this  view.  It  was  not  the  contract  he 
made  at  Vicksburg.  By  that  contract  he  had  three  days 
from  the  purchase  for  his  trip  to  Washington,  and  no  more, 
and  three  days  for  his  return  to  Vicksburg  from  the  date 
of  identification,  and  no  more.  By  that  contract  his  ticket 
was  dead  at  midnight  of  October  4th,  regardless  of  the  date 
of  identification.  By  it,  whensoever  he  procured  his  identifi- 
cation, although  hemay  have  had  even  10  or  20 days  to  spare 
of  the  30  between  September  4th,  day  of  purchase,  and  mid- 
night of  October  4th  the  day  of  expiration,  he  could  not  stop 
to  prevent  it,  but  must  make  his  return  trip  within  the  three- 
days  limit.  After  midnight  of  October  4th  he  had  no  right, 
by  virtue  of  that  ticket,  on  any  train  of  any  of  the  connect- 
ing lines,  and  might  be  properly  ejected  from  any  by  the  con- 
ductor. All  the  sound  reasoning  and  the  great  mass  of 
authority  favor  this  view.  The  cases  are  cited  in  the  very 
exhaustive  and  able  briefs  of  the  counsel  on  either  side.  In 
fact,  those  two  or  three  cited  by  the  learned  counsel  for  appel- 
lant, when  carefully  scrutinized,  are  not  in  conflict  with  our 
conclusion.  In  Lundy  v.  Railroad  Co.,  66  Cal.  191,  4  Pac. 
1193,  the  ticket  read,  **Not  to  be  good  for  passage"  after 
nine  days  from  sale,  and  we  are  not  prepared  to  say  the  court 
was  wrong  in  holding  plaintiff  entitled  if  he  took  passage  be- 
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lore  the  nine  days  expired.  We  make  the  same  observations 
as  to  Auerbach  v.  Railroad  Co.,  89  N.  Y.  281 ,  in  which  case 
the  ticket  recited  that  it  was  ^'g^ood  for  one  continuous  pas- 
sa£^»"  but  not  to  be  "used*'  before  September  26th,  and  the 
court  properly,  perhaps,  held  the  holder  entitled  if  he  beg^an 
its  use  before  September  26th.  We  make  the  same  observa- 
tion as  to  Railroad  Co.  v,  Big:elow,  68  Ga.  223,  where  the 
ticket  read,  '^Rome  and  return,  if  used  within  two  days  from 
the  date  sold."  In  all  these  cases  it  may  well  be  said  that 
the  company*s  reservation  must  be  taken  most  strong^ly 
against  it,  and  it  should  have  clearly  fixed  the  precise  limi- 
tation of  use  or  passage.  In  the  case  at  bar  it  is  precisely 
fixed,  and  we  cannot  make  contracts  for  the  parties.  There 
can  be  no  question  of  the  meaning  of  this  ticket.  Its  very 
terms  prescribe  that  '*in  no  event''  shall  it  be  good  after  mid- 
night of  October  4th.  All  that  has  been  said  is,  of  course, 
subject  to  the  modification  that,  if  the  purchaser  started  in 
time  to  make  his  passage  within  the  three  days,  he  should 
not  suffer  if  any  casualty  or  incapacity  of  any  of  the  connect- 
ing lines  made  the  journey  impracticable  within  the  limit.  As 
to  so  much  of  the  first  count  as  charges  that  the  ejection  was 
made  with  indignity,  etc.,  and  as  to  so  much  of  the  second 
count  as  charges  brusqueness,  wrong,  harshness, 
injustice,  etc.,  we  suppose  they  are  not  really  3^^?°' 
depended  on.  If  they  are,  the  dependence  falls, 
because  they  charge  conclusions  only,  and  do  not  give  facts 
from  which  the  conclusions  are  drawn  of  which  the  court 
may  judge.  The  demurrer  was  properly  sustained  as  to  the 
first  count. 

The  second  count  adds  to  the  first  the  averments  that,  two 
days  before  the  expiration  of  the  limit,  and  in  time  to  reach 
Vicksburg  within  the  period,  plaintiff  applied  for  identifica- 
tion to  the  proper  agent,  who   "recommended 
and  advised"  him  not  to  be  then  identified,  be-    JSim^i^ 
cause  he  could  not  get  home  on  the  route  within    oonductoi^ 

^  XJectlon. 

the  three  days,  since,  on  account  of  yellow  fever, 
some  of  the  connecting  lines  could  not  operate,  and  "refused 
18  (N  s)  A  &  E  R  Cas— 9 
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and  declined*'  to  stamp  his  identification,  and  said  that  his 
limit  would  be  extended  "upon  application/'  such  extension 
being  then  a  universal  practice  on  that  system.     This  was 
on  Saturday,  October  2d.     On  October  4th  he  applied  for 
extension,  and  was  '^brusquely,  wrongfully,  harshly,    and 
unjustly  refused."     Still  he  then  had  himself  identified,  and 
started,  and  was  ejected  as  set  forth  in  the  first  count,  although 
he  communicated  the  facts  to  the  conductor ;  and  the  count 
concludes  that  the  conductor  *'so  ejected  this  plaintiff,  doing 
him  the  great  wrong  and  injustice  aforesaid,  to  his  damage," 
etc.     By  all  rules  of  construction  of  pleading  this  count  is 
based  on  the  ejection  from  the  train,  and  not  on  any  refusal  to 
identify.     This  seems  to  be  brought  in  merely  in  recital  of 
the  history  of  the  case.     At  any  rate,  the  plaintiff  claims  no 
damage  because  of  it.     An  action  based   on   that,  and  sus- 
tained by  proof,   would  entitle   him  to   damages  to  cover 
what  he  may  have  had  to  expend  to  get  home  by  another 
route    with    timely    departure,    and    to    other   damages   if 
the    refusal    was     accompanied     by    insult    appropriately 
pleaded.      We   consider   now,   therefore,  the  ejection,  pre- 
suming, as  we  must,  that  plaintiff  was  properly  and  politely 
ejected.     The  case,  in  this  aspect,  in  effect  is  this:     Plain- 
tiff produced  his  ticket,  which  showed  itself  to  be  void,  and 
told  the  conductor  that  he  had  applied  to  the  agent  on  Octo- 
ber 2d  for  identification,  and  was  told  by  the  agent  he  had 
better  not  then  identify,  as  some  of  the  connecting  lines  could 
not  operate  because  of  yellow  fever,  and  that  he  could  read- 
ily get  an  extension  of  time,  and  that  the  agent  then  refused 
identification,  and  that  on  October  4th  he  applied  for  exten- 
sion, and  was  refused,  and  that  then  he  obtained  identification, 
and  started  home;  and  that,  notwithstanding  this  statement, 
the  conductor  put  him  off  the  train.     This  states  no  cause  of 
action  on  the  ejection.     Plaintiff  relied  on  extension  of  time 
at  his  own  peril.     He  knew  there  was  nothing  in  his  contract 
binding  the  carrier  to  extend,  and  that  any  extension  would 
be  a   mere  gratuity.     He  should  have  insisted  on  identifica- 
tion, and  could  have  sued  if  refused.     On  the  question  of  his 
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right  to  sue  for  the  ejection,  we  are  clearly  of  the  opinion  that 
it  does  not  exist.     To  hold  that  it  does,  involves  the  logical 

m 

conclusion  that  a  conductor  must  accept  any  oral  statement  of 
a  passenger,  even  merely  that  he  had  lost  his  ticket ;  thus 
putting  railroad  companies  at  the  mercy  of  every  tramp,  and 
thus  putting  conductors  to  the  alternative  of  accepting  as 
true  all  statements  or  subjecting  their  companies  to  an  action 
for  damages.  The  Riley  Case,  68  Miss.  765,  9  South.  443, 
and  the  Holmes  Case,  75  Miss.  371,  23  South.  187,  have  car- 
ried the  doctrine  as  far  as  it  can  be  pressed  without  crossing 
the  danger  line  of  injustice  to  railroad  corporations.  We 
approve  both  of  those  cases,  because  in  each  of  them  the 
passenger had^  and  exhibited  to  the  conductor,  evidences  show- 
ing reasonably  the  statement  to  be  true.  Here  there  is  noth- 
ing to  support  the  oral  statement  but  the  mere  production  of 
a  ticket  absolutely  void  on  its  own  face.  The  demurrer  was 
properly  sustained  to  the  second  count.     Affirmed. 


Shaw 
Chicago  &  G.  T.  Ry.  Co. 

{Supreme  Court  of  Michigan,  April  24,  /900,) 

Injury  to  Passenger — Throwing  Mail  Pouch  from  Train— Knowl- 
edge of  Railroad — Pleading. — In  an  action  for  injury  to  a  passenger 
in  defendant's  depot  by  reason  of  the  throwing  of  a  mail  pouch  from 
a  train,  in  the  absence  of  a  demurrer,  the  aUegation  that  defendant, 
by  its  servants  made  a  practice  of  permitting  or  aUowing  the  mail 
pouch  to  be  ejected  from  the  trains  in  a  manner  and  at  a  place 
which  subjected  persons  lawfully  upon  the  depot  premises  to  hazard 
sufficiently  implies  knowledge  of  such  practice  on  the  part  of  the 
railroad. 

Same — Same — Evidence. — In  such  action,  evidence  tending  to 
show  that  such  an  accident  was  liable  to  happen  was  competent, 
although  it  did  not  show  that  the  mail  pouch  had  previously  struck 
at  the  precise  point  where  plaintiff  was  when  injured. 
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Same — Same — Liability  of  Railroad.* — A  railroad  company  is  not 
primarily  liable  for  the  negligence  of  a  mail  agent  on  its  train,  but 
it  owes  the  duty  of  not  permitting  dangerous  habits  of -the  agent  in 
delivering  heavy  packages  from  the  train  in  such  manner  as  to 
endanger  persons  lawfully  on  its  premises  to  continue. 

Same— Same— Evidence  of  Similar  Accident.f — In  such  action,  it 
was  proper  to  allow  plaintiff's  witness  to  be  asked  whether  he  was 
present  at  one  time  when  a  similar  accident  occurred  at  such  depot ; 
and  defendant  could  not  complain  that  an  afiBrmative  answer  to  the 
question  was  allowed  to  go  to  the  jury,  although  it  was  developed 
by  cross-examination  that  the  accident  was  remote  from  the  time  of 
plaintiff's  injury ;  as  there  was  no  request  to  have  the  question 
limited  as  to  time,  and  no  motion  to  strike  out. 

Witnesses — Evidence  of  Bias— Harmless  Error. — In  such  action, 
plaintiff  called  as  a  witness  the  mail  agent  who  threw  the  mail 
pouch  causing  the  injury,  and,  in  connection  with  his  testimony, 
offered  in  evidence  a  written  notice  given  by  the  attorney  of  the  com- 
pany notifying  him  of  the  suit,  and  stating,  ''you  are  notified  that 
your  act  caused  said  injury,  and  your  negligence,  if  any,  occasioned 
said  actions,"  and  stating  that  he  would  be  held  responsible  for  any 
damages  recovered,  and  tendering  him  control  of  the  suit.  Held,  that 
defendant  was  not  prejudiced  by  the  introduction  of  such  paper. 

Remarks  of  Counsel. — Although  plaintiff's  counsel,  in  his  argu- 
ment to  the  jury,  made  an  improper  use  of  such  paper,  claiming  it 
to  be  evidence  of  an  admission  of  liability  by  defendant,  such  conduct 
did  not  warrant  a  disturbance  of  the  verdict ;  as  the  court  took 
pains  to  remove  any  false  impression  on  the  subject  from  the  minds 
of  the  jury. 

Case  at  Bar. — The  verdict  was  not  so  clearly  against  the  evidence 
as  to  justify  a  refusal. 

Excessive  Verdict — Loss  of  Eye. — ^$7,000  is  not  an  excessive  verdict 
for  a  very  painful  injury  causing  the  permanent  disfigurement  and 
loss  of  sight  of  an  eye. 

Error  by  defendant  to  Eaton  county  circuit  court. 
Affirmed . 

E.  W,  Meddaugh  {Geer  &  Williams  and  L.  C,  Stanley ^ 
of  counsel),  for  appellant. 

Dean  &    Hooker,  for  appellee. 

•See  note,  6  Am.  &  Eng.  R.  Cas.,  N.  S.,  487. 

tSee  note,  14  Am.  AEng.  R.  Gas.,  N.  S.,  321 ;  Hutcherson  v,  L.  & 
N.  R.  Co.  (Ky.),  15  Id.  846. 
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MoNTGOMBRT,  C.  J.  Plaintiff  Went  to  defendant's  station 
at  Millett  at  about  the  hour  of  7  :30  a.  m.  on  the  morning:  of 
Jnly  4,  1898,  to  take  a  local  train  for  Lansing:,  due  at  Millett 
at  8:17   a.  m.    Defendant's  train  No.  l,west-       ^     ^^^ 

'  Obmb  Stated. 

bound,  was  due  at  Millett  at  7  :35  a.  m.  This 
train  carried  mail,  but  was  not  scheduled  to  stop  at  Millett. 
Mail  had  been  carried  on  this  fast  train  since  some  time  in 
1893,  during:  which  time  the  mail  sack  had  been  thrown  off 
and  picked  up  at  this  station  while  the  train  was  in  motion. 
The  plaintiff  was  in  the  station,  sitting:  near  the  window  at 
the  northeast  end  of  the  building:.  The  bottom  of  the  win- 
dow was  3  feet  above  the  floor,  and  the  window  was  near  the 
center  of  the  east  wall  of  the  building,  which  was  16  feet  in 
width  and  32  feet  in  length.  The  platform  in  front  of  the 
building  was  12  feet  in  width,  and  the  rail  nearest  the  plat- 
form would  be  about  3  feet  distant  from  the  platform.  The 
evidence  shows  that  the  mail  bag  was  either  kicked  or  thrown 
from  the  car  door,  and  went  about  18  feet  to  the  east  and  30 
feet  to  the  southeast.  In  other  words,  it  was  thrown  from 
the  car  when  the  train  was  30  feet  distant  from  the  station, 
and  was  thrown  18  feet  away  from  the  car.  The  mail  pouch 
did  not  strike  the  ground,  but  went  through  the  air  sufficiently 
high  to  go  through  the  window  3  feet  above  the  ground, 
breaking  the  sash  and  panes  out.  The  glass  from  the  broken 
window  struck  the  plaintiff  in  the  eye,  which  has  resulted  in 
total  loss  of  sight  in  that  eye,  and  caused  a  disfigurement 
of  the  eye.  In  an  action  against  the  railroad  company 
plaintiff  recovered  a  verdict  of  $7,000,  and  defendant  brings 
error. 

It  is  insisted  that  the  declaration  states  no  cause  of  action, 
and  that  error  was  committed  in  admitting  any  evidence 
under  the  declaration.  The  declaration  contains  the  follow- 
ing averments :  *'That  while  the  said  plaintiff  was  lawfully 
upon  the  premises  of  said  defendant  upon  said  day  and  year 
aforesaid,  and  while  seated  within  said  depot  of  said  defend- 
ant, next  to  the  window  at  the  northeast  end  of  said  depot, 
upon  a  seat  placed  in  said  depot  for  the  convenience  and  use 
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of  prospective  passengers  of  said  railroad  company  aforesaid, 
a  certain  fast  west-bound  train,  commonly  known  as  a  'mail 
train,'  and  scheduled  to  arrive  at  the  station  of  Millett  afore- 
said  at  7:35  o'clock,  or  thereabout,  in  the  morning  of  the  day 
and  year  aforesaid,  and  each  day  of  the  week  during  which 
time  it  was  so  scheduled  to  arrive,  passed  through  said  sta- 
tion of  Millett  aforesaid  at  a  high  rate  of  speed,  which  said 
train  was  scheduled  by  said  railroad  company  not  to  stop  at 
said  station  of  Millett  aforesaid,  but  to  pass  through  said 
place  or  settlement  without  stopping,  and  which  said  train 
carried  mails  of  the  government  of  the  United  States  of 
America,  and  from  which  train  it  was  the  practice  of  the 
agent  or  mailing  clerk  on  said  west -bound  train  to  eject  a 
mail  pouch  or  bag  at  said  station  of  Millett,  from  the  mail 
car  attached  to  and  a  part  of  said  train,  while  said  train  was 
in  motion  and  running  at  a  high  rate  of  speed :  and  said 
mailing  clerk  or  agent,  on  the  said  4th  day  of  July,  1898, 
aforesaid,  ejected  said  mail  pouch  or  bag  aforesaid  from  the 
door  of  said  mail  car  aforesaid  at  said  station  of  Millett 
aforesaid  in  manner  aforesaid.  That  it  was  the  custom  and 
practice  of  said  defendant,  through  its  servants,  to  allow 
said  mail  pouch  or  bag  aforesaid  to  be  ejected  from  its  said 
fast  west -bound  mail  train  so  scheduled  to  arrive  at  and 
pass  through  said  station  of  Millett  as  aforesaid,  without 
stopping,  while  running  at  a  high  rate  of  speed.  And  there- 
upon, to  wit,  the  4th  day  of  July,  1898,  and  upon  all  such 
days  upon  which  said  west-bound  mail  train  was  scheduled 
to  arrive  at  and  pass  through  said  station  of  Millett  afore- 
said without  stopping,  and  at  the  said  station  of  Millett 
aforesaid,  it  became  and  was  the  duty  of  said  defendant  to 
manage  and  conduct  its  said  westbound  mail  train  afore- 
said, by  its  said  servants  or  servant,  with  all  due  care, 
caution,  and  diligence,  and  in  a  manner  which  would  afford 
safety  to  those  persons  or  that  person  who  might  be  law  - 
fully  upon  the  premises  of  said  defendant  aforesaid.  Yet 
the  said  defendant  did  not  regard  its  duty,  and  use  due 
care,  caution,  and  diligence,  but,  on  the  contrary  thereof, 
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by  its  said  servants  or  servant,  made  a  practice  and  cus- 
tom of  allowing^  and  permitting  said  mail  pouch  or  bag 
atoesaid  to  be  ejected  from  said  west-bound  mail  train 
in  a  manner  and  at  a  place  which  subjected  the  i)ersons 
or  person  who  might  chance  to  be  lawfully  upon  the 
premises  of  said  defendant  at  the  time  and  place  afore- 
said, or  upon  any  day  upon  which  said  west-bound 
mail  train  aforesaid  was  scheduled  to  so  arrive,  to  hazard  and 
danger  or  injury ;  and  upon  the  said  4th  day  of  July,  1898, 
while  the  said  plaintiff  was  so  seated  in  said  depot 
of  said  defendant  as  aforesaid,  at  said  station  of  Mil- 
lett,  the  plaintiff  being  then  and  there  lawfully,  and  in 
and  about  her  proi)er  business,  and  in  the  exercise  of 
due  care,  caution,  and  diligence,  and  without  negligence  or 
fault  on  her  part,  the  said  defendant,  through  its  negligence 
and  the  negligence  of  its  said  servants  or  servant,  allowed 
and  permitted  said  mail  pouch  or  bag  to  be  so  ejected 
from  said  west -bound  mail  train  aforesaid,  while  in  motion 
and  while  running  at  a  high  rate  of  speed  and  at  such 
a  place  on  said  premises,  that  it  struck  the  said  win- 
dow upon  the  northeast  end  of  said  depot  aforesaid,  and, 
breaking  through  said  window  aforesaid,  caused  said 
plaintiff  to  be  struck  in  the  left  eye  by  said  mail  pouch 
or  bag  aforesaid.'*  It  is  said  that  the  declaration  fails 
to  state  defendant's  duty;  that  it  states  inferences,  and 
not  facts;  that  there  is  no  averment  that  the  defendant 
knew  of  the  dangerous  practice  of  discharging  the  mail  bag. 
It  is  alleged,  however,  that  the  defendant,  by  its  servants, 
.made  a  practice  of  permitting  and  allowing  the  mail  pouch 
to  be  ejected  in  a  manner  and  at  a  place  which  subjected  the 
person  or  persons  who  might  chance  to  be 
lawfully  upon  the  premises  to  hazard.  This  ^^^HS^^""' 
averment  implies  knowledge,  and,  if  not  deemed  m>ma§Sin-^ 

*^  **  Knowledge  of 

sufficiently  specific,  should  have  beem  demurred  gjj^^d-Mead- 
to.     See  Fox  v.  Iron  Co.,  89   Mich.  387,   50 
N.  W.    872. 
The  plaintiff  offered  testimony  tending  to  show  that  for  a 
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bare  introduction  could  have  damaged  defendant.  The 
paper  contained  no  admissions  of  liability  on  the  part  of 
the  company. 

In  the  argument  plaintiff's  counsel  referred  to  this  notice 
as  follows :  "Why  did  they  serve  notice  on  him  to  come  in 
and   help  defend  the  suit?    They  knew  a  judgment  stared 

them  in  the  face.  They  knew  their  negligent 
coSSS^^^         acts  made  them  liable  and  responsible  for  it." 

This  was  excepted  to.  The  circuit  judge  began 
his  charge  as  follows:  "Before  I  give  you  the  law  in  the 
case,  I  think  I  had  better  suggest  to  you  something  briefly 
regarding  one  suggestion  made  by  Mr.  Dean  in  his  argument, 
and  that  is  about  the  notice  served  upon  Mr.  Pulton.  I 
thought  possibly,  in  his  zeal,  he  might  have  said  some- 
thing that  you  might  misconstrue.  As  a  matter  of  fact,  he 
did  not  say  anything  really  out  of  place.  That  notice  the 
railroad  company  had  a  i)erfect  right  to  serve.  It  was  a  fair 
and  proper  thing  for  it  to  do.  It  was  not  served  on  the 
government.  It  was  served  on  Mr.  Fulton,  an  employee  of 
the  government,  to  protect  its  legal  rights.  Should  a  judg- 
ment be  rendered  against  it,  if  it  desired  or  felt  that  Mr. 
Fulton  was  the  man  that  should  pay  any  damages,  should 
any  be  rendered,  it  had  a  perfect  right  to  serve  that  paper. 
I  want  to  call  your  attention  more  particularly  that  the  fact 
of  serving  that  paper  is  not  an  admission  that  it  is  liable, 
and  you  ought  not  to  find  it  so  from  the  fact  of  serving  that 
paper."  While  it  is  manifest  that  counsel  made  an  improper 
use  of  this  paper  as  evidence  of  an  admission  by  defendant^ 
it  is  equally  manifest  that  the  court  took  pains  to  remove 
any  false  impression  from  the  minds  of  the  jury.  We  do 
not  think  the  judgment  should  be  disturbed  on  this  ground, 
as  we  feel  satisfied  that  the  jury  could  not  have  failed  to 
understand  the  caution  of  the  court. 

Other  exceptions  were  noted  to  the  argument  of  counsel. 
We  do  not  find  in  it  any  such  abuse  of  privilege  or  distortion 
of  the  evidence  as  called  for  the  interposition  of  the  court. 
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Error  is  assig^ned  on  the  refusal  of  the  court  to  grant  a 
new  trial.     We  do  not  find  the  verdict  so  clearly 

""  Oaae  at  Bar. 

against  the  evidence  as  to  justify  us  in  revers- 
ing it  on  that  ground.     We  also  think    that  there  was  evi- 
dence to  support  the    theory  given  to    the  jury    by    the 
charge. 

As  to  the  claim  that  the  verdict  was  excessive,  it  is  true 
that  |7»000  is  a  large  sum.  The  injury  is, 
however,  severe.  Besides  being  very  painful,  S^^SSw^x^e. 
it  caused  permanent  disfigurement  to  the  eye 
and  loss  of  sight.  We  do  not  think  the  award  of  damages 
so  grossly  excessive  as  to  justify  us  in  interfering.  The 
judgment  will  be  affirmed,  with  costs. 

Hooker,  J.,  did  not  sit.     The  other  justices  concurred. 


Ristine 

V. 

Bl^OCEER. 
{Couri  of  Appeals  of  Colorado ^  June  ii^  igoo,) 

Liability  of  Master  for  Malicious  or  Wanton  Acts  of  Employee — 
Punitive  Damages — Statute.— The  statute  of  Colorado  providing 
"that  in  aU  civil  actions  in  which  damages  shall  be  assessed  by  a 
jury  for  a  wrong  done  to  the  person,  or  to  personal  or  real  property, 
and  the  injury  complained  of  shall  have  been  attended  by  circum- 
stances of  fraud,  malice  or  insult,  or  in  wanton  and  reckless  disre- 
gard of  the  injured  party's  rights  and  feelings,  such  jury  may,  in 
addition  to  the  actual  damages  sustained  by  such  party,  award  him 
reasonable  exemplary  damages,''  does  not  extend  to  actions  against 
a  railroad  for  an  act  of  its  employee,  unless  such  act  was  expressly 
authorized  by  the  employer,  or  is  afterwards  confirmed  by  it ;  as  the 
wrongful  act,  according  to  the  proper  construction  of  the  statute, 
must  be  the  act  of  the  party  sued. 

Same — Same.* — In  the  absence  of  a  statutory  provision,  a  railroad 

•See  Haver  v.  Central  R.  Co.  (N.  J.),  17  Am.  &  Eng.  Corp.  Cas., 
N.  S.,  490  and  notes ^  493. 
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corporation  cannot  be  charged  with  punitive  or  exemplary  damagea 
for  the  illegal,  wanton,  and  oppressive  conduct  of  a  conductor  of  one 
of  its  trains  towards  a  passenger,  unless  such  conduct  was  expressly 
authorized,  or  is  afterwards  confirmed. 

Ejection  of  Passenger — Malice  and  Wantonness — Sufficiency  of 
Evidence. — It  appeared  that  plaintiff  was  insisting  on  his  rights  to 
ride  on  his  membership  in  the  Brotherhood  of  Railway  Trainmen , 
and  was  also  endeavoring  to  compel  the  conductor  to  hold  money  as 
security  for  his  fare  until  he  got  to  his  intended  destination  ;  and 
it  did  not  clearly  appear  whether  plaintiff  tendered  his  fare  prior 
to  the  time  that  the  conductor  stopped  the  train,  or  pulled  the  bell 
to  stop  it,  for  the  purpose  of  ejecting  plaintiff ;  and  there  was  no 
other  evidence  showing  that  he  was  ejected  improperly,  or  in  an 
improper  manner.  Neld,  that  there  was  not  sufficient  evidence  of 
either  fraud,  malice,  or  insult,  or  of  a  wanton  disregard  of  plaintiff's 
right  in  the  conduct  of  the  conductor  in  making  the  ejection  for 
submission  to  the  jury. 

Appeal  by  defendant  from  Arapahoe  county  district  court* 
/Reversed. 

Blocker  came  to  Divide,  over  the  line  of  a  connecting  road ^ 
and  attempted  to  become  a  passenger  on  the  Colorado  Mid- 
land when  its  train  reached  that  station.  He  took  passage 
«     -  .  ^  aJ!icl  continued  to  ride  until  he  was  put  off  the 

Case  Stated. 

train  at  a  switch  shortly  out  of  the  station.  The 
circumstances  of  his  ejectment  were  matters  of  proof  by- 
various  witnesses.  The  whole  controversy  grew  out  of 
Blocker's  attempt  to  ride  on  the  train  without  the  payment 
of  his  fare.  He  was  an  employee  of  another  railroad  corpo- 
ration running  out  of  Chicago,  and  had  in  some  way  been 
hurt,  and  was  in  Colorado.  We  shall  not  attempt  to  state 
pro  and  con  the  contention  of  the  plaintiff  and  of  the  road, 
nor  balance  the  one  against  the  other.  The  statement  will 
be  confined  to  those  facts  which  are  necessary  to  exhibit  the 
controversy,  and  the  general  basis  to  which  counsel  attempt 
to  apply  conflicting  rulings  upon  a  much-disputed  question. 
Blocker  had  no  ticket.  He  tried  to  induce  the  conductor  to 
permit  him  to  ride  on  what  is  called  among  railway  men  a 
* 'Traveling  Card."  It  purported  to  have  been  issued  in 
1897  by  the  Brotherhood  of  Railway  Trainmen,  and  certified 
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that  he  was  a  member  of  the  Brotherhood  in  good  standing, 
and  entitled  to  fraternal   courtesies.     His   occupation   was 
stated  as  that  of  a  brakeman.     The  card  bore  date  in  1896. 
He  stated  that  he  did  not  have  his  1897  card  with  him,  but 
that  they  were  exactly  similar,  except  as  to  dates.     The  con- 
ductor refused  to  receive  it,  or  to  allow  him  to  ride  on  it; 
stating  that  the  rules  of  the  company  did  not  permit  the 
recognition  of  cards  as  passes  or  as  permits  to  ride  without 
the  payment  of   fare.     Blocker   insists  that  there  was  an 
altercation  between  him  and  the  conductor  about  it.     When 
the  conductor  refused  to  recognize  the  card,  he  insists  he 
produced   the  money,  and  wanted  the  conductor  to  hold  it 
until  he  got  to  the  Springs,  when  he  would  get  a  pass,  or,  if 
he  did  not  get  a  pass,  the  conductor  could  then  take  out  the 
fare.     This  the  conductor  refused  to  do.     Blocker  was  noisy 
and  quarrelsome   and  insistent  about, it,  and  the  discussion 
led  to  quite    a  controversy.     The  principal  matter  about 
which  there  is  a  dispute  between  Blocker  and  one  or  two  of 
his  witnesses  and  the  conductor  and  others  is  as  to  Blocker's 
tender  of  the  money,  or  his  offer  to  pay  fare,  providing  the 
conductor  would  give  a  receipt  for  the  money,  so  that  he 
could  get  the  money  back  when  he  got  to  the  Springs,  or 
some   other  point  where   his   right  would    be   recognized. 
Blocker  insists  he  tendered  the  money  and  offered  to  pay  the 
fare  if  the  conductor  would  give  him  a  receipt.  This  is  denied. 
The  matter  is  in  hopeless  conflict,  though  it  is  probably  settled 
adversely  to  the  company's  contention  by  the  verdict.     This 
the  counsel  for  the  company  concedes,  and    admits  the   only 
question  properly   predicable  on   the  record  is  one  of  law. 
Possibly  this  is  true,   though    we  do    not  believe  the  proof 
warranted  the  instruction  which  is   complained  of.     At  all 
events,  the  conductor  assumed  that  Blocker  refused  to  pay 
his  fare,  insisting  on  his  right  to  ride  on  the  traveling  card, 
and,  acting  thereon,  the  conductor  went  forward  and  rang 
the  bell  to  stop  the  train.     When  he  came  back  and  told 
Blocker  that  this  was  the  place   where  he  got  off.   Blocker 
wanted   to    pay  his  fare,   which  the  conductor  refused  to 
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receive;  contending  that,  under  the  rules  of  the  company, 
when  he  had  once  stopped  the  train  he  could  not  afterwards 
receive  the  fare.  Waiving  any  further  discussion  of  the  testi- 
mony, save  as  to  a  few  suggestions  which  may  appear  in 
the  opinion,  it  need  only  be  stated  the  case  was  submitted  to 
the  jury  on  instructions  which  in  the  main  are  uncomplained 
of,  save  as  to  one  which  is  made  by  both  counsel,  and  rightly, 
as  the  majority  believe,  the  pivotal  question  in  the  case. 
When  the  court  instructed  the  jury,  first  reciting  the  respec- 
tive contentions  of  the  parties,  and  then  stating  the  law  con- 
trolling the  rights  of  the  prospective  passenger  and  the  right 
and  the  duty  of  the  company,  the  court  charged  them, 
substantially,  that  exemplary  or  punitive  damages  were 
allowable  in  this  state  when  the  injury  complained  of 
was  attended  by  circumstances  or  fraud,  malice,  or  insult, 
or  a  wanton  and  reckless  disregard  of  the  injured  party's 
rights  and  feelings.  This  rule  of  law  was  several  times 
repeated,  but  always  in  substantially  this  form,  and  in 
practically  the  language  of  the  statute.  The  company  insists 
that  this  was  error.  The  statute  by  which  the  appellee 
defends  the  instruction  was  passed  in  February,  1889, 
and  is  found  in  the  Session  Laws  of  that  date,  at  page 
64.  It  not  having  heretofore  been  construed,  we  will  consider 
it.  It  consists  of  one  section,  and  is:  "That  in  all  civil 
actions  in  which  damages  shall  be  assessed  by  a  jury  for  a 
wrong  done  to  the  person,  or  to  personal  or  real  property, 
and  the  injury  complained  of  shall  have  been  attended  by  cir- 
cumstances of  fraud,  malice  or  insult,  or  a  wanton  and  reck- 
less disregard  of  the  injured  party's  rights  and  feelings,  such 
jury  may,  in  addition  to  the  actual  damages  sustained  by 
such  party,  award  him  reasonable  exemplary  damages." 
The  jury  rendered  a  general  verdict  for  the  plaintiff  for  $500. 
Prom  the  judgment  the  defendant  appealed. 

Ro/^erSi   Cuthhert  &  Ellis  and  George    C,    Preston ^    for 
appellant. 
Patterson^  Richardson  &  Hawkins^  for  appellee. 
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BisSKLL,  P.  J.  (after  Stating  the  facts).  On  this  record 
we  are  confronted  with  the  inquiry  whether  a  railroad  com- 
pany can  be  mulcted  in  exemplary  or  punitive  damages  for 
the  acts  of  a  conductor  done  while  he  is  engaged  in  the  per- 
formance of  his  duties.  Prior  to  the  enactment  of  the  statute, 
it  would  not  have  been  debatable.  Long  ago»  in  elaborate 
and  fully-considered  opinions,  reviewing  the  whole  subject^ 
the  supreme  court  decided  that  exemplary  damages  could 
not  be  recovered  in  civil  actions  sounding  in  tort  where  the 
injury  done  admitted  of  a  criminal  prosecution.  The  court 
went  no  further  in  the  Hobbs  Case,  7  Colo.  541,  5  Pac.  119» 
than  to  inhibit  the  recovery  of  these  damages  in  such  actions. 
The  learned  court,  however,  very  gravely  suggested  it  was  a 
doubtful  proposition  whether  they  could  be  recovered  in 
the  other  large  class  of  actions  in  tort,  even  though  the  act 
would  not  subject  the  offender  to  a  criminal  prosecution. 
Subsequently  the  same  court,  though  then  differently  con- 
stituted, extended  the  doctrine,  and  denied  the  assessment  of 
punitive  damages  in  any  civil  action  sounding  in  tort,  though 
the  proof  might  show  the  injury  was  committed  wantonly 
and  maliciously.  We  may  therefore  safely  conclude  it  was 
the  opinion  of  that  tribunal  that  these  damages  might  not  be 
had  in  any  action  of  this  description.  Thereby  it  became  the 
settled  law  of  Colorado,  and  remained  such  until  the  pas- 
sage of  the  act.  Murphy  v.  Hobbs,  7  Colo.  541,5  Pac. 
119;  Railway  Co.  v,  Yeager,  11  Colo.  345,  18  Pac.  211. 

It  will  be  observed  the  passage  of  this  act  followed  the 
Yeager  decision  within  less  than  a  year,  and  may  be  taken 
as  probably  a  professional,  and  certainly  as  a  legislative, 
reversal  of  the  rule  which  these  two  cases  established.  Under 
these  circumstances,  we  must  accept  the  statute  as  expressive 
of  the  will  of  the  people,  observe  it  in  all  cases  to  which  it  is 
applicable,  and  apply  it  whenever  the  occasion  arises  and  we 
can  see  the  case  as  made  is  brought  clearly  within  the  terms 
of  the  enactment.  The  question  as  presented  to  us  by  the 
appellant  assumes  the  form  of  a  clear-cut  discussion  of  the 
question    whether  a  corporation  can  ever  be  held  liable  to 
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respond  to  such  damages  in  any  action  sounding  in  tort 
where  the  injury  complained  of  resulted  from  the  acts  of  its 
agent.     On  the  other  hand»  the  appellee  has  not  only  met  the 
appellant  on  his  own  ground  and  discussed  this  broad  inquiry, 
but  he  has  invoked  the  statute,  and  insists  that  it  has  estab- 
lished another  rule,  and  permits  the  assessment  of  punitive 
damages  in  such  actions.     In  the  view  which  we  take  of  the 
statute  and  its  proper  construction,  we  must  necessarily  sup- 
port the  statement  of  our  convictions  respecting  it,  and  its 
true  meaning,  and  measurably,  at  least,  discuss  what  counsel 
have  made  a  pivotal   inquiry.     To  give  both  counsel  due 
credit,  we  may  observe  they  have  with  great  zeal  and  industry 
collated  all  the  leading  authorities  which  the  books  present 
on  both  sides  of  this  question ;  not  omitting  the  learned  and 
memorable  controversy   between   Prof.  Greenleaf  and   Mr. 
Sedgwick,  and  calling,  also,  to  our  attention  the  learned,  yet 
somewhat  vituperative  and  unjudicial,  discussion  to  be  found 
in  some  of  the  later  text-books.     Recurring  to  the  statute : 
The  appellee  naturally  lays  great  stress  on  the  breadth  and 
universality  of  the  language  of  the  act.     It  begins,    "In  all 
civil   actions"     (Sess.  Laws    1889,  p.  64);  and  he  argues 
with  great  zeal,   and   not  without   acumen,  that  no  excep- 
tion can  be  found  in  civil  actions  sounding  in  tort,  because  the 
terms  of  the  statute  ex  vigor e  apply  to   all  civil  actions,  pro- 
viding the  action  or  actions  be  brought  to  recover  fot  injuries 
done  to  the  person   or  to  personal  or  real  property,  and  the 
injuries  are  attended  by  the. circumstances  designated  in  the 
statute.     Those  circumstances,  of  course,  are  fraud,  malice, 
or  insult,  or  a  wanton  and  reckless  disregard  of  the   injured 
party's  rights   and  feelings.     Counsel  might  have  gone  even 
further,  and  on  the  word  * 'circumstances'*  constructed  a  trou- 
blesome argument  deducible  from  the  use  of  that  peculiar  word. 
They  might  have  ingenuously  contended  that  it  was  the  leg- 
islative intention  to  prescribe  a  rule  which  should  permit  the 
assessment  of  such  damages  wherever  fraud  could  be  alleged 
and  established,  malice  proven,  insults  shown,  or  wherever 
the  facts  exhibited  a  wanton  and  reckless  disregard  of  the 
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injured  party's  risfhts  and  feelings.    We  confess  that  the  first 
examination  of  the  statute  very  much  inclined  us  to  accept 
this  contention.     Mature  reflection  and  a  careful  examination 
of  the  authorities  have  led  us  to  believe  this  construction 
unwarranted  by  the  terms  of  the  act,  and  that  it  would  be  a 
construction   which,  followed  to  its  legitimate  conclusion, 
would  lead  to  a  legal  absurdity.     This  we  shall  proceed  to 
demonstrate  more  by  the  logical  process  known  as  the  reductio 
ad  ctbsurdum  than  by  the  more  usual  course  of  an  argument 
on  the  facts  supported  by  the  citation  of  authority.     To  bring 
about  this  result,  we  need  only  state  a  principle  recognized 
by  all  the  authors  who  have  written  on  the  law  of  torts,  and 
recognized  by  all  the  decisions  wherein  the  subject  has  been 
considered^  and  applied  to  the  class  of  cases  to  which  we  shall 
refer.     To  begin  with,  if  we  concede  that  exemplary  dam- 
ages are  recoverable  in  all  civil  actions  sounding  in  tort  for 
wrongs  done  to  the  person,  to  personal  property,  or  to  realty, 
it  farther  appearing  that  the  circumstances  show  the  elements 
which  the  statute  makes  conditions  precedent  to  their  recov- 
ery, we  shall  run  up  against,  and  be  compelled  to  overthrow, 
a  principle  which  is  probably  as  well  settled  as  any  in  the 
law.     Ever  since  1818,  at  least  in  this  country,  it  has  been  the 
law  that  exemplary  or  punitive  damages  cannot  be  awarded 
except  against  one  who  has  participated  in  the  offense.     The 
Amiable  Nancy,  3  Wheat.  546,  4  L.  Ed.  456.     The  rule  was 
reiterated  and  reaffirmed  in  the  only  case  to  which  we  shall 
hereafter  refer  on  the  main  question  under  consideration. 
All  the  cases  discussing  the  question  proceed  on  the  hypoth- 
esis that  punitive  damages  are  not  awarded  by  way  of  com^ 
pensation  to  the  sufferer,  but  are  visited  as  a  punishment  on 
the  offender,  and  to  serve  as  a  warning  to  subsequent  wrong- 
doers.    Such  being  the  fundamental  basis  of  the  doctrine,  it 
has  always  been  adjudged,  and  we  have  been  cited  to  no  case, 
and  know  of  none,  wherein  a  principal  has  been  held  liable 
for  exemplary  damages  because  of  the  wanton  and  oppressive 
act  or  of  the  malicious  intent  of  his  agent.  Numerous  instances 
18  (N  s)  A  &  B  R  Cas—lO 


146  CARRIERS  OF  PASSBNGSRS  Vol  XVIH 

(NS) 

Ristine  v.  Blocker 

could  be  easily  cited  which  would  instantly  sugsfest  to  the 
professional  mind  the  folly  of  holdin^f  that  a  principal  can  be 
thus  mulcted  for  the  act  of  his  agent  which  were  not  committed 
under  his  express  mandate,  unless  he  subsequently  con* 
firmed  and  ratified  them.  If  the  warehouseman  sends  his 
teamster  to  deliver  goods,  and  he  recklessly,  and  in  wanton 
disregard  of  another's  rights,  takes  advantage  of  a  situation* 
runs  into  his  neighbor,  and  smashes  his  wagon,  and  the  neigh- 
bor be  hurt,  the  warehouseman  doubtless  may  be  compelled 
to  compensate  the  injured  party,  but  he  could  never  be  made 
liable  to  punitive  damages  because  the  wrong  done  was  reck- 
lessly done  by  his  servant,  even  though  he  was  then  engaged 
in  the  performance  of  a  duty  which  the  master  had  laid  on 
him.  If  the  driver  of  a  milk  wagon,  in  a  reckless  attempt  for 
speedy  service,  or  because  of  anger  and  malice  entertained 
against  a  rival  driver,  runs  into  him,  and  occasions  damage 
to  either  the  driver  or  the  owner's  property,  the  servant  being 
then  engaged  in  the  performance  of  his  duty,  the  principal  is 
doubtless  liable  to  make  the  other  whole,  and  compensate  the 
driver  for  his  personal  injuries,  but  he  could  not  be  punished 
for  the  wrong  which  the  servant  committed.  If  the  holder  of 
a  chattel  mortgage  delivers  the  instrument  to  an  agent,  and 
tells  him  to  take  possession  of  the  property,  which  he  may 
lawfully  do  on  its  maturity,  and  the  agent,  in  the  performance 
of  his  duty,  wantonly  executes  it  in  reckless  disregard  of  the 
other's  rights,  and  subjects  the  mortgagor  to  insult,  even 
though  he  may  do  it  with  malice,  the  innocent  mortgagee^ 
having  given  no  commands  to  that  end,  nor  having  afterwards 
confirmed  the  acts  of  his  agent,  might  be  held  liable  for  any 
injury  done  to  the  mortgagor,  but  he  could  not  be  mulcted  in 
exemplary  damages  because  of  the  method  of  the  agent's  per- 
formance, or  the  malice  by  which  he  was  actuated.  The 
plowman  sent  by  the  farmer  to  plow  a  field  might,  by  careless 
and  reckless  disregard  of  the  adjacent  proprietor's  rights, 
work  serious  injury  to  his  orchard  or  to  his  ditch,  yet, 
no  matter  what  might  be  the  circumstances  attending  the 
performance  by  the  servant  of  the   duty,  the  master  could 
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only  be  held  to  respond  for  the  actual  damages  sustained, 
unless  there  was  something  in  the  terms  of  the  order,  the 
necessary  or  implied  method  of  its  performance,  or  the  sub- 
sequent adoption  of  the  acts,  which  would  charge  him  with 
responsibility  for  the  character  of  the  servant's  acts. 

These  illustrations  might  be  multiplied  indefinitely,  and 
each  as  fully  and  as  strongly  exhibit  a  case  wherein  exemp- 
lary damages  could  not  be  assessed.  Notwithstanding  this, 
it  would  still  follow,  if  we  accept  the  natural  language  of  the' 
statute,  and  the  construction  insisted  on  by  the  appellee,  that 
such  damages  might  be  recovered  because  the  suit  was  a  civil 
action.  It  was  brought  for  a  wrong  done  to  the  person,  or  for 
an  injury  to  personal  or  real  property,  and  the  wrong  and  the 
injury  were  attended  by  circumstances  showing  some  one  or 
more  of  the  conditions  precedent  nominated  in  the  statute. 
All  this  being  true,  it  follows  the  statute  is  to  be  interpreted 
according  to  the  rules  and  principles  of  law  applicable 
to  such  actions,  and  we  must  therefrom  gather  and  deter- 
mine whether  within  the  law  of  tort  we  can  find  a  princi- 
ple which  controls  the  question  of  recovery  in  certain 
classes  of  actions  to  which  the  statute  can  be  applied. 
Otherwise  we  should  be  doing  violence,  not  only  to  the 
principle  of  the  strict  construction  of  an  act,  but  the  other 
CO  ordinate  and  equally  controlling  one,  that  a  statute  is  to 
be  construed  in  the  light  of  the  circumstances  of  its  enact- 
ment, the  wrong  it  was  intended  to  remedy,  and  the  relief 
which  it  was  intended  to  afford.  As  we  look  at  it,  the 
legislature  did  not  intend  to  enact  into  a  statute  the  broad ' 
principle  that  exemplary  damages  might  be  recovered  in  all 
actions  of  tort  for  an  injury  either  to  the  person  or  to  per- 
sonal or  real  property.  It  would  be  gravely  doubtful 
whether  an  act  in  this  broad  form  and  of  this  far-reaching 
scope  would  not  be  violative  of  well-settled  constitutional 
principles.  This  we  need  not  consider,  for  evidently  the 
legislature  had  no  such  purpose  and  no  such  object  in  view 
when  they  passed  the  law.  It  provided  that  under  certain 
circumstances  these  damages  might  be  assessed.     This  was 
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in  accord  with  well-settled  principles  of  law,  which  have 
lon^  been  recoj^nized,  though,  according  to  many  decisions, 
of  doubtful  expediency  and  propriety.  In  attempting  to 
define  and  limit  the  word  ''all,"  appearing  in  the  first  line 
of  the  section,  the  legislature  said  these  damages  could 
only  be  recovered  where  the  wrong  done  was  accompanied  by 
certain  circumstances.  We  may  look  now  to  the  words  used 
by  the  legislature  in  order  to  determine  the  circumstances 
under  which  such  damages  are  promptly  assessable.  The 
words  adopted  by  the  legislators  are  common  and  familiar 
ones,  having  a  definite  signification  in  ordinary  parlance,  and 
they  require  no  construction  to  ascertain  their  force  or  their 
meaning.  The  words  are  ''fraud,  malice,  insult,  wanton  or 
.reckless  disregard  of  the  injured  party's  rights."  It  must 
occur  to  every  thinker  and  to  every  lawyer,  when  he  con- 
siders the  phraseology  of  the  act,  that  these  words  are 
commonly  used  only  in  reference  to  an  individual  who 
commits  a  wrong,  or  who  is  in  some  way  an  actor  in  the 
wrong,  either  by  direct  performance,  or  by  what  would  make 
him  equally  responsible,  as  where  the  agent  may  have  been 
authorized  to  act  under  a  mandate  which  either  directly  or 
by  implication  warrants  him  to  act  in  the  manner  in  which 
he  has  performed,  or  that  which  is  equally  available,  where 
the  principal  afterwards  confirms  what  has  been  done  by 
the  representative.  If  one  brings  a  suit,  and  alleges  fraud, 
he  must,  of  necessity,  establish  the  commission  of  that  thing 
by  the  one  whom  he  selects  as  a  defendant.  If  he  would 
recover  damages  because  of  the  malicious  act  of  another,  it 
must  be  the  malicious  act  of  him  who  is  sued.  It  is  clearly 
settled  that  there  can  be  no  wanton  and  reckless  disregard 
of  an  injured  party's  rights  except  by  the  one  who  exhibits 
it  in  the  commission  of  the  wrong  which  is  the  subject-matter 
of  the  action.  It  is  for  this  reason,  and  this  only,  that  the 
courts  have  always  held  that  the  principal  is  not  liable  for 
such  damages  where  the  act  has  been  done  by  his  agent 
without  authority  directly  or  impliedly  given,  or  he  has  not 
subsequently  adopted  the  act.     Such  damages  are  justifiable 
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only  in  an  action  ag:ainst  the  wrongdoer,  and  not  in  actions 
against  those  who  are  only  consequentially  liable  because  of 
their  relation  to  the  offender.     The  Prentice  Case,  to  which 
we  shall  refer,  fully  illustrates  this  doctrine,  and  cites  many 
cases  in  support  of  it  which  are  enough  for  the  purposes  of 
this  opinion,  and  which  can  be  referred  to  by  those  who  are 
seeking  the  basis  of  its  support.    As  was  said  in  a  well- 
considered  case,  Haines  V.  Schultz,  50  N.  J.    Law,  481,  14 
Atl.  488,  approved  in  Railway  Co.  v.  Prentice,  147  U.  S. 
101,   13  Sup.  Ct.   261,  37  L.  Ed.  97:     ''The  right  to  award 
them    rests    primarily    upon    a    single    ground, — wrongful 
motive.     It  is  the  wrongful   personal   intention  to  injure 
that  calls  forth  the  penalty."     I  could  multiply  authorities 
and  add  numerous  quotations  in  support  of  this  principle, 
but  it  would  in  no  measure  add  to  the  force  and  strength  of 
the   opinion   or  to  the  reputation  of  the  author.     I  should 
only   be  guilty  of  prolixity,  which  is  a  judicial  vice.     We 
therefore  conclude  the  legislature  did  not  intend  ^^  ^.„^  .-_ 
to  enact  that  in  all  civil  actions  for  wrongs  S'w^t^ASST 
done  to  the  person  or  to  property  exemplary  ^nitiveSSm^ 
damages  might  be  assessed,  but  only  in  those 
cases  where  the  circumstances  show  fraud,  malice,  insult, 
or  a  wanton,  reckless  disregard  of  the  injured  party's  rights 
or  feelings..   We  also  conclude,  on  well-settled  principles, 
this   can  only  occur  where  the  suit  is  brought    directly 
against  the  wrongdoer,  who  alone  can  exhibit  the  intent, 
and  to  whom  alone  can  be  imputed,  and  against  whom  only 
can  be  proved,  the  fraud,  the  malice,  the  insult,  or  the  wan- 
tonness which  is  a  condition  precedent  to  the  assessment  of 
such  damages.     The  statute,  therefore,  does  not  extend  to 
actions  brought  against  a  principal  for  wrongs  committed  by 
bis  servant,  unless  the  record  exhibits  a  mandate  from  which 
the  authority  to  thus  act  can  be  deduced,  or  the  principal 
afterwards  confirms  what  has  been  done. 

Such  being  our  conclusion,  we  are  next  to  determine 
whether  the  statute  can  be  deemed  applicable  to  suits 
brought  agikinst  corporations  for  the  acts  of    its    agent. 
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Whether  this  could  or  could  not  have  been  done  under  the 
law  prior  to  the  statute  is  a  vexed,  disputed,  troublesome, 
indeterminable  question.  The  only  thing  that  the  court 
to  which  the  question  is  presented  can  do  is  to  accept  that 
line  which  commends  itself  to  their  judgment,  and  the 
one  which,  as  they  conceive,  is  the  most  strongly  supported  by 
the  most  cogent  reasoning  of  courts  whose  decisions  con- 
trol, if  they  do  not  entirely  satisfy,  the  judgment  of  the 
deciding  tribunal.  As  we  suggested  at  the  outset,  coun- 
sel have  presented  both  lines,  and  no  leading  or  con- 
trolling case  has  been  overlooked  by  either.  We  confess  that 
we  pay  little  heed  to  the  views  of  authors,  however  distin- 
guished, unless  they  are  supported  by  what  we  regard  as 
the  controlling  authorities.  Bias,  professional  training,  and 
antecedent  experience  largely  influence  their  discussion,  and 
it  would  be  unwise  for  courts  to  permit  themselves  to  be  much 
influenced  by  anything  other  than  the  particular  reasons 
which  they  may  have  been  able  to  cull  from  the  decisions, 
and  possibly,  in  a  few  instances,  evolve  from  their  own  con- 
sideration. It  is  quite  possible  the  judicial  decisions  of 
the  various  states  may  be  nearly  equal  in  number  tind 
in  force,  and  may  occupy  the  same  plane  of  judicial  dis- 
tinction. This  we  do  not  propose  to  determine,  though 
the  matter  is  urged  as  an  argument.  Speaking  for  myself 
principally,  but  being  entirely  authorized  thereunto  by  the 
entire  court,  I  desire  to  emphasize  the  position  which  I  have 

often  taken,  that  wherever  there  is  a  debatable 

Same— Scuna. 

question,  and  there  are  two  lines  of  authority, 
and  onq  is  supported  by  the  supreme  court  of  the  United 
States,  and  the  other  condemned  by  it,  we  accept  the  decision 
of  that  tribunal.  Adopting  the  language  of  that  court,  the 
inquiry  suggested  is  '*Can  a  railroad  corporation  be  charged 
with  punitive  or  exemplary  damages  for  the  illegal,  wanton, 
oppressive  conduct  of  a  conductor  of  one  of  its  trains  towards 
the  passenger?*'  It  was  answered  in  the  negative.  The 
opinion  was  supported  by  a  copious  citation  of  the  leading 
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authorities.  It  was  a  full  and  elaborate  examination  of  the 
whole  subject,  and,  in  the  light  of  the  principles  on  which 
the  doctrine  permitting  punitive  damages  to  be  assessed  is 
declared,  the  court  adjudged  the  rule  inapplicable  in  suits 
against  a  railroad  corporation  for  the  acts  of  its  agents.  Con- 
sidering that  the  right  rests  on  the  proof  of  intent,  the  learned 
court  decided  such  damages  were  not  recoverable  in  this  sort 
of  an  action,  and  under  these  circumstances,  against  a  rail- 
road company.  Railway  Co.  v.  Prentice,  147  U.  S.  101,  13 
Sup.  Ct.  261,  37  L.  Ed.  97. 

When  we  conclude  the  statute  neither  directs  nor  permits  the 
assessment  of  such  damages  against  a  principal  for  the  wrong 
done  by  his  agent,  as  we  have  already  demonstrated,  it  follows 
the  same  rule  should  be  applied,  the  same  principle  invoked, 
and  the  same  result  reached,  in  an  action  brought  against  a 
railroad  company,  when  the  basis  for  the  assessment  of 
exemplary  damages  is  to  be  found  only  in  circumstances 
showing  fraud,  malice,  insult,  or  reckless  disregard  of  conse- 
quences by  the  agent,  in  which  the  employer,  the  railroad 
company,  could  not  participate.  Admitting  always  the  ex- 
ception unless  there  be  some  order,  direction,  or  affirmance 
which  is  a  prerequisite  in  the  case  of  a  suit  against  an  indi- 
vidual principal,  the  rule  must  be  the  same  in  both  cases. 
We  therefore  conclude  for  these  reasons  the  court  erred  in  its 
instructions  to  the  jury.  It  is  quite  true  in  Tramway  Co.  v. 
Cloud,  6  Colo.  App.  445,  40  Pac.  779,  there  may  be  found 
expressions  which  would  seem  to  indicate  it  was  the  convic- 
tion of  the  court,  or,  at  least,  of  the  author,  that  such  damages 
might  be  recovered  in  this  class  of  actions.  The  question, 
however,  was  neither  presented  nor  argued  as  it  has  been  in 
this  case,  nor  did  the  court  undertake  to  decide  it.  What 
was  said  was  the  result  more  of  a  cursory  suggestion  than 
the  result  of  an  elaborate  and  careful  examination,  which 
this  case  has  received. 

If  we  had  not  reached  this  conclusion  respecting  the  law, 
we  are  very  frank  to  say  that  a  careful  examination  of  the 
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record  and  of  the  testimony  would  lead  us  to  hold  that  there 

was  no  sufficient  evidence  of  either  fraud » 
mmSSr^i^SS!'  malicc,  or  insult,  or  of  a  wanton  disiiegard  of 
^MMmcyot     Blocker  s  rights,  to  permit  the  submission  of 

the  question  to  the  jury.  Judgb  Thomson 
expresses  no  opinion  on  the  rule  heretofore  discussed  and 
laid  down,  but  puts  hts  concurrence  on  this  precise  ground* 
There  was  a  dispute  between  Blocker  and  the  conductor*  It 
is  a  matter  of  considerable  doubt  under  the  testimony, 
regardless  of  the  verdict  of  the  jury,  whether  Blocker 
tendered  his  fare  prior  to  the  time  that  the  conductor  stopped 
the  train  or  palled  the  bell  to  stop  it.  Whichever  might  be 
true,  we  do  not  believe  the  conductor  exhibited  any  malice  or 
insulted  Blocker,  or  that  he  acted  with  a  reckless  disregard 
of  his  rights.  If  he  put  him  off  by  reason  of  the  misunder- 
standing, and  if  he  tailed  to  apprehend  that  Blocker  intended 
to  tender  him  his  fare,  it  would  not  necessarily  follow  puni- 
tive damages  could  be  assessed.  Blocker  was  undoubtedly 
attempting  to  ride  without  paying  his  fare.  He  was  insist- 
ing on  his  right  to  ride  on  his  membership  in  the  Brotherhood 
of  Railway  Trainmen.  He  was  likewise  endeavoring  to 
compel  the  conductor  to  hold  his  money  as  security  tititil  he 
got  to  the  Springs,  to  avoid  the  payment  of  $1.60,  which,  if  it 
had  been  promptly  tendered,  would  have  undoubtedly  been 
received,  a  receipt  given  to  him  for  it,  and  thereon  he  could 
have  recovered  the  money,  if  he  was  entitled  to  ride  free. 
There  is  enough  in  the  case  to  lead  us  to  believe  this  question 
ought  never  to  have  been  submitted  to  the  jury.  We  should 
have  put  the  decision  on  this  ground  alone,  and  refused  to 
discuss  the  other,  but  for  the  fact  that  the  principal  inquiry 
is  legitimately  suggested  by  the  instructions,  and  is  so  ear- 
nestly pressed  on  our  attention  for  decision  by  both  counsel 
that  we  felt  it  our  duty  to  determine  it,  rather  than  to  evade 
it  and  place  our  decision  on  the  latter  basis.  For  the  reasons 
heretofore  expressed,  this  judgment  must  be  reversed,  and 
the  case  sent  back  for  a  new  trial.     Reversed. 
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PtUHRHR 

V. 

Larb  Shorb  &  M.  S.  Ry.  Co. 

{Supreme  Court  of  Michigan,  June  i 8^  /900,) 

Injury  to  Brakeman — Violation  of  Kules — Customs.* — Where  a 
rule  of  a  railroad  company  prohibiting^  brakemen  from  going-  between 
cars  in  motion  to  uncouple  them  has  been  violated  bj  its  brakemen, 
customarily  and  notoriously,  the  nile  must  be  deemed  to  be  abrogated. 

Brror  by  defendant  to  I<enawee  county  circuit  court. 
A/firmed. 

C.  E.  Weaver  (Geo,  C.  Greene  and  O,  G.  Getzen-Danner^  of 
counsel) ,  for  appellant. 

Watts ^  Bean  &  Smith,  for  appellee. 

MooRB,  J.  This  case  has  been  here  once  before,  and  is 
reported  in  17  Am.  &  Eng.  R.  Cas.,  N.  S.,  463,  80  N.  W. 
23.  Upon  the  second  trial,  plaintiff  recovered  a  verdict. 
The  case  is  brought  here  by  the  defendant  by  writ  of  error. 

The  counsel  for  defendant  argue  over  again  in  their  brief 
the  questions  passed  upon  when  the  case  was  here  before. 
We  do  not  think  any  further  reference  is  necessary  to  that 
feature  of  the  case.  The  case  was  sent  back  for  trial  upon  a 
single  point » in  relation  to  which  the  court  declared  the  law 
to  be  as  follows  :  **It  is  well  settled  that  a  violation  of  the 
rules  of  the  company  will  defeat  recovery.  The  exception  to 
this  is  where  the  company  itself  has  sanctioned  the  custom 
of  their  employees  to  act  in  violation  of  the  rules,  and  has 
thus  virtually  abrogated  them.  This  exception  is  based 
upon  the  theory  that  it  would  be  unjust  in  employers  to 
establish  rules,  and  then  sanction  their  violation,   interpose 

*See  notes^  17  Am.  Sl  Eng.  R.  Cas.,  N.  S.,  430  et  seq. 
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such  violation  as  a  defense.  Hunn  v.  Railroad  Cot,  78  Mich. 
513,  526,  44  N.  W.  502,  7  L.  R.  A.  500;  Eastman  v.  Railway 
Co.,  101  Mich.  597,  602,  60  N.  W.  309.  Fairly  construed, 
the  above  rule  is  notice  to  brakemen  not  to  enter  between  the 
cars,  while  in  motion,  to  uncouple  them,  and  an  agreement 
not  to  do  so.  The  danger  in  doing  so  is  apparent.  Only 
when  this  rule  is  violated  by  brakemen  so  universally  and 
notoriously  that  it  is  a  fair  inference  that  the  company  sanc- 
tioned and  approved  the  violation  is  the  company  barred 
from  this  defense.  The  court  instructed  the  jury  that,  if  they 
believed  that  the  motion  of  the  cars  was  so  slow  that  it  was 
not  negligence  to  pass  between  them  to  uncouple  them,  and 
that  such  was  the  usual  custom  of  brakemen  under  like  cir- 
cumstances, then  such  act  would  not  necessarily  prevent 
recovery  by  the  plaintiff.  There  was  evidence  tending  to 
show  that  it  was  usual  and  customary  for  brakemen  to  pass 
between  the  cars,  while  inmotion,  to  uncouple  them.  The 
case  was  not  submitted  to  the  jury  upon  the  theory  that  the 
company  had  sanctioned  a  violation  of  this  rule.  The  ques- 
tion was  not  referred  to  in  the  instructions.  *  *  *  When  the 
defendant  had  entered  into  the  contract  with  the  deceased,  in 
which  he  acknowledged  a  receipt  of  a  copy  of  these  rules,  and 
agreed  to  abide  by  them,  it  had  met  the  plaintiff's  case,  even 
though  it  was  not  negligence /^r  f^  to  go  between  the  cars 
when  in  motion.  The  onus  probandi  was  then  cast  upon  the 
plaintiff  to  show  that  the  company  sanctioned  a  departure 
from  the  rule  by  a  custom  so  universal  and  notorious  that  the 
company  was  presumed  to  have  had  knowledge  of  it,  and  to 
have  ratified  it.  This  is  an  important  feature  of  the  case, 
and  was  not,  we  think,  by  the  instructions,  properly  sub- 
mitted to  the  jury.  Council  for  plaintiff  urge  that  the  evidence 
does  not  show  that  Fluhrer  ever  read  or  saw  these  rules. 
The  production  of  the  duplicate  contract  signed  by  him  was 
prima  facie '^xooiih^X  he  had  received  and  read  them.  If 
there  was  a  conflict  of  testimony  on  this  point,  it  should  be 
submitted  to  the  jury  under  proper  instructions."  Upon 
the  second  trial  testimony  was  given  in  relation  to  the  cus- 
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torn  of  the  employees  about  going  between  the  cars,  when 
in  motion,  to  couple  them.  The  jury  were  properly  instructed 
in  accordance  with  the  law  as  stated  by  the  court  when 
the  case  was  here  before,  and  the  jury  rendered  a  verdict  in 
favor  of  plaintiff.  Juds^ment  is  affirmed.  The  other  justices 
concurred. 


TUCKBR 
V. 

Chicago  &  G.  T.  Ry.  Co. 

{Supreme  Court  of  Michigan,  Dec,  ^,  iSgg.) 

Crossings — Failure  to  Look  and  Listen — Negligence.* — Whereplain- 
tiflf's  failure  to  look  and  listen  for  trains,  while  approaching  a  country 
highway  crossing,  contributed  to  his  injury  by  a  train  while  crossing 
the  railroad,  there  can  be  no  recovery  for  his  injury,  although  the 
statutory  signals  were  not  given,  and  plaintiff  knew  that  the 
schedule  time  of  the  train  was  past. 

Krrok  by  defendant  to  ]Saton  county  circuit  court. 
Reversed, 

About  three-quarters  of  a  mile  westerly  of  Bellevue  sta- 
tion, plaintiff,  while  riding  in  a  top  buggy,  drawn  by  two 
gentle  horses,  with  its  sides  and  back  closed,  was  struck 
upon  the  highway  crossing  by  the  defendant's  fast  train,  run- 
ning at  the  rate  of  from  45  to  55  miles  an  hour.  His 
daughter  (15  years  old)  and  his  horses  were  killed,  and  he 
was  seriousy  injured.  For  thi»  injury  he  brought  suit,  and 
recovered  a  verdict  upon  the  ground  that  the  statutory  signals 
were  not  given.  Defendant's  roadbed  runs  in  a  southwest- 
erly direction.  The  highway  approaches  it  from  the  north 
and  east  at  an  acute  angle.  Plaintiff  was  driving  westerly, 
and  the  train  was  westward  bound.     Plaintiff  testified :  That 

*See  Hunter  v,  Montana  Cent.  Ry.  Co.  (Mont.),  16  Am.  &  £ng.  R. 
Cas.,  N.  S.,  615 ;  Swanson  v.  Cent.  R.  Co.  (N.  J.),  16  Id.  624 ; 
Crawford  v.  Chicago  G.  W.  Ry.  Co.   (Iowa),  16  Id.  628. 


156  CROSSINGS  voixvni 

(NS) 

Tucker  v.  Chicago  Sl  G.  T.  Ry.  Co 

when  about  93  feet  from  the  track  he  stopped,  looked,  and 
listened,  and  neither  heard  nor  saw  a  train.  He  walked  his 
horses  a  few  feet,  and  then  started  them  in  a  trot  at  a  gait  of 
about  5  miles  an  hour,  and  neither  saw  nor  heard  the  train* 
nor  heard  any  signals,  before  he  was  struck.  That  he  sat 
upon  the  right  of  the  buggy,  and  his  daughter  upon  the  left» 
towards  the  approaching  train.  That  he  was  familiar  with 
the  crossing,  and  regarded  it  as  a  dangerous  one.  That 
he  told  his  daughter  to  keep  watch .  That  she  leaned  forward, 
with  one  hand  on  the  dashboard,  looked  in  the  direction  of 
the  approaching  train,  but  gave  no  notice  to  him  of  its 
approach.  The  hearing  and  the  eyesight  of  both  were 
good.  It  is  demonstrated  by  the  plaintiff's  own  evidence 
that,  at  a  point  100  feet  northerly  in  the  highway  from  the 
center  of  the  track,  one  could  see  a  man  on  the  track  825  feet 
easterly  of  the  crossing,  and  a  train  or  engine  1,073  feet  from 
the  crossing.  According  to  the  defendant's  testimony,  from 
actual  experiments,  the  train  would  be  visible  for  about 
1,500  feet.  It  is  also  conclusively  established  that  at  any 
point  in  the  highway  within  75  feet  of  the  crossing  the  train 
was  plainly  visible  as  far  as  the  station. 

E.  W,  Meddaugh  (Geer  &  Williams,  of  counsel),  for 
appellant. 

Powers  &  Stine,  for  appellee. 

Grant,  C.  J.  (after  stating  the  facts).  Plaintiff  himself 
did  not  look  or  listen  while  going  93  feet.  A  look  at  any 
time  within  75  feet  would  have  disclosed  the  coming  train. 
Either  his  daughter  did  not  look,  or,  if  she  looked,  gave  no 
warning.  That  she  could  have  seen  is  unquestioned,  for 
there  was  nothing  to  obstruct  her  vision.  Defendant  was 
running  its  cars  at  a  lawful  rate  of  speed.  It  was  in  the 
country.  There  was  no  occasion  for  slacking  speed 
until  some  danger  was  apparent.  The  fact  that  the  train 
was  late  is  immaterial.  Travelers  are  charged  with  notice 
of  the  fact  that  trains  are  often  behind  time,  and    their 
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duty  to  look  and  listen  is  not  lessened  by  the  fact  that  the 
schedule  time  of  a  train  is  past.  The  case  is  clearly  within 
the  following  decisions:  Grostick  V4  Railroad  Co.,  90  Mich. 
594,  51  N.  W.  667  ;  Gardner  v.  Railroad  Co.,  97  Mich.  240. 
56  N.  W.  603;  Osburn  v.  Railway  Co.,  115  Mich.  102.  72 
N.  W.  1114.  In  those  cases  other  authorities  are  cited.  See, 
also,  Artz  v.  Railroad  Co.,  34  Iowa  153;  Railway  Co.  v, 
Fraze,  150  Ind.  576,  50  N.  E.  576;  Railway  Co.  v.  Pounds, 
27  C.  C.  A.  112,  82  Fed.  217 ;  Railway  Co.  v.  Smith,  30  C. 
C.  A.  58,  86  Fed.  292.  Judgment  reversed,  and  a  new  trial 
ordered.     The  other  justices  concurred. 


Dotty 

V. 

Atlantic  City  R.  Co. 

{Court  of  Errors  and  Appeals  of  New  Jersey,  June  i8,  /goo.) 

Crossings— Contributory  Negligence  Inferred.* — D.,  sitting  on  the 
seat  of  a  one-horse  buggy  wagon,  haying  its  top  down,  and  with  no 
side  curtains,  drove  his  horse  upon  the  tracks  of  a  railroad  crossing, 
and  was  struck  and  killed  by  a  passing  passenger  train.  Held,  that 
he  was  guilty  of  contributory  negligence,  to  be  inferred  from  these 
conditions  of  fact,  viz, :  If  he  took  the  precaution  to  look  before 
attempting  to  cross,  even  though  he  did  not  stop,  he  had,  at  a  dis- 
tance of  more  than  30  feet  from  the  track  on  which  the  approaching 
train  was  running,  an  unobstructed  view  of  it  for  about  two-fifths  of 
a  mile,  for  a  period  of  time  sufiScient  to  enable  him  to  stop  his  horse 
before  reaching  the  tracks,  and  escape  the  danger. 
(SyUabus  by  the  Court.) 

Brror  by  defendant  to  supreme  court.     Reversed, 

K,  Willard  Morgan  and  Charles  V,  D.  Joline^  ioit  plaintiff 
in  error. 
Henry  5".  Scovel  and  W.  F,  Boyle,  for  defendant  in  error. 

Vrbdbnburgh,  J.     At  the  jury  trial  of  the  action  brought 
by  the  repiesentatiYe  of  the  intestate  to  recover  damages  from 

*8ee  noUs,  12  Am.  &,  Eng.  R.  Cas.,  N.  S.,  414  et  seq. 
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the  railroad  company  for  the  death  of  Henry  Dotty,  caused 
by  his  collision  with  the  company's  train,  the  trial  justice 
denied  the  defendant's  motion  for  a  nonsuit,  based  upon 
the  ground  of  contributory  negligence.  Exception  hav- 
ing been  duly  sealed  and  errors  assigned,  the  correctness 
of  this  ruling  is  before  us  for  review.  If  the  proved  cir- 
cumstances, as  they  existed  at  the  time  of  this  motion,  make 
the  inference  irresistible  that  in  his  attempt  to  drive  over 
this  surface  crossing  the  intestate  did  not  exercise  such  pru- 
dence as  the  law  demands,  the  motion  should  have  been 
granted.  Those  circumstances,  so  far  as  material,  \<rere 
these :  On  the  afternoon  of  September  21,  1898,  the  deceased 
was  driving  on  the  Warrick  road,  in  a  northeasterly  direc- 
tion, on  his  way  to  Magnolia  Station,  in  the  country  of  Cam- 
den, N.  J.,  a  horse  attached  to  an  open  one-seated  buggy 
wagon,  having  no  side  curtains,  and  with  its  top  down,  and, 
in  attempting  to  cross  the  defendant's  tracks  at  their  intesec- 
tion  by  the  Warrick  road,  was  struck  by  a  passenger  train 
of  cars,  and  killed.  Warrick  road  is  a  public  highway 
60  feet  wide,  and  its  intersection  with  the  westerly  side  of 
the  right  of  way  of  the  defendant  is  distant,  under  the  weight  of 
the  evidence,  about  35  feet  westerly  from  the  place  of  the  col- 
lision. Growing  corn  from  10  to  12  feet  high  stood  about  6 
feet  westerly  of  defendant's  right  of  way,  measuring  from 
the  west  side  of  that  right  of  way.  I  think  it  is  clear  from 
the  evidence  that  a  person,  whether  walking  or  driving  in  an 
open  wagon,  at  the  westerly  edge  of  the  defendant's  right  of 
way  could  see  in  the  direction  of  Magnolia  Station — the  direc- 
tion from  which  the  train  in  question  was  coming — about 
two- fifths  of  a  mile.  So  that  if  the  deceased,  approaching 
the  crossing  without  stopping,  and  while  even  so  near  as  7 
feet  from  it,  had  looked  up  and  down  the  tracks,  he  must 
have  seen  the  coming  train,  wherever  it  then  was,  before 
his  horse's  head  had  come  within  about  17  feet  of  the  western 
track,  and  in  time  to  stop  his  horse,  and  avoid  being  struck 
by  the  train.  The  train  could  not  have  been  running  so  fast 
that  he  could  not  see  it.     If  it  was   running   at  the   rate  of  5 
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miles  in  4  minutes  (as  stated  in  the  brief  of  counsel  of  the 
defendant  in  error, — a  mile  in  48  seconds),  then  it  would 
take  it  at  least  nineteen  seconds  to  reach  the  crossing  after 
it  was  first  observed  by  a  person  looking  out  for  it  from  the 
point  above  referred  to.  There  is  no  evidence  that  the  horse 
was  not  under  control,  and  it  would  seem  the  conclusion 
is  irresistible  that  had  the  deceased  exercised  the  reasonable 
degree  of  prudence  which  the  law  requires  on  his  approach 
to  this  "place  of  known  danger," — to  use  the  apt  expression 
of  the  opinion  in  Swanson  v.  Railroad  Co.  (N.  J.  Krr.  & 
App.)  44  Atl.  852,  16  Am.  &  Eng.  R.  Cas.,  N.  S  ,  624,— in 
looking  along  the  track  as  he  drove  towards  the  crossing,  he 
would  have  seen  the  train  before  it  became  too  late  to  avoid 
being  struck.  His  failure  so  to  look  has  cost  one  life,  but 
sympathy  for  that  loss  should  not  lead  us  to  forget  that  his 
negligence  might  have  cost  many  lives,  nor  induce  us  to  relax 
the  rules  of  law  which,  in  this  era  of  the  public  demand  for 
rapid  transportation  of  both  passengers  and  freight,  may 
protect  the  lives  of  countless  others.  In  Railroad  Co.  v. 
Righter,  42  N.  J.  Law  180,  where  it  appeared  that  the  driver's 
field  of  observation  of  the  tracks  was  confined,  by  obstructions, 
to  a  point  within  30  feet  of  the  track  upon  which  the  accident 
occurred,  it  was  held  by  this  court  that  a  nonsuit  should  have 
been  granted  by  the  trial  court.  That  decision  has  been  fol- 
lowed by  many  others  approving  it,  to  which  it  is  unneces  • 
sary  here  to  refer.     The  judgment  below  should  be  reversed. 


Walker  ei  al. 

V, 

Mbrcbr. 

{Supreme  Court  of  Kansas^  April  /,  iqoo.) 

Crossings — Obstructions  on   Right   of    Way — Negligence— Ques- 
tion for  Jury.* — The  question  whether  the  maintenance    upon   a 

*See  note  at  end  of  case. 
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railroad  right  of  way,  at  a  highway  crossing,  of  obstructions 
to  the  sight  of  passing  or  crossing  travelers  is  negligence,  is  one  for 
the  jury,  and  not  for  the  court. 

Error  by  defendant  from  Northern  department  Eastern 
division  court  of  appeals.     Reversed. 

A,  A,  Hurd,  O.  J.  IVood,  and  W.  Littlefield^  for  plain- 
tiffs in  error. 

Dail  &  Bird,  for  defendant  in  error. 

Per  Curiam.  This  was  an  action  to  recover  damages  for 
injuries  alleged  to  have  been  negligently  inflicted  by  the  rail- 
road company  at  a  highway  crossing.  A  verdict  was  ren- 
dered in  favor  of  the  plaintiff.  The  jury  made  answers  to 
special  questions.  Upon  the  findings  embodied  in  the  ques- 
tions and  answers,  the  common  pleas  court  of  Wyandotte 
county  rendered  judgment  for  the  railroad  company,  notwith- 
standing the  general  verdict.  The  plaintiff  prosecuted  error 
to  the  court  of  appeals.  That  court  reversed  the  judgment, 
of  the  common  pleas  court,  and  from  the  judgment  of  reversal 
the  railroad  company  has  prosecuted  error  to  the  court. 

The  findings  of  the  jury  bring  the  case  fully  within  the  prin- 
ciple announced  in  Railroad  Co.  v.  Willey,  61  Kan.  — ,  6  Am. 
&  Eng.  R  Cas.,  N.  S.,  565,  58  Pac.  472.  The  common  pleas 
court  was  right.  The  court  of  appeals  was  wrong.  The 
judgment  of  the  last-named  court  is  reversed,  and  that  of 
the  common  pleas  court  is  affirmed. 

Smith,  J.,  not  sitting;  having  been  of  counsel  in  the  case. 


NOTE. 

Crossings — Obstruction  of  View — Negligence. — It  is  not  negli- 
gence per  se  for  a  company  to  leave  cars  upon  a  side  track  in  the 
thickly  settled  portion  of  a  city  so  as  to  obstruct  the  view  of  persons 
who  have  to  cross  the  track ;  but  where  a  jury  finds  that  it  was 
negligence,  their  finding  will  not  be  disturbed  when  supported  by 
evidence.  Houston  &  T.  C.  R.  Co.  v,  Stewart  (Tex.),  17  S.  W.  Rep. 
33;  Klotz  V,  Winona,  etc.,  R.  Co.,  68  Minn.  341 ;  Galveston,  etc.,  R. 
Co.  V.  Michalke,  90  Tex.  276  ;  Missouri,  etc.,  Ry.  Co.  v.  Rogers  (Tex.), 
8  Am.  &  Eng.  R.  Cas.,N.  S.,  141  ;  Chicago,  R.  I.  &  P.  R.  Co.  ». 
Williams,  56  Kan.  333,  43  Pac.  Rep.  246. 
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Pbtbrson 

V, 

St.  Louis,  I.  M.  &  S.  Ry.  Co. 

{Supreme  Court  of  Missouri^  June  12,  igoo,) 

Crossings — Failure  to  Loolc  and  Listen — Speed  Prohibited  by 
Ordinance.* — Where  a  person's  failure  to  look  and  listen  before 
crossings  a  railroad  track  in  a  city  street  contributed  directly  to  his 
injury  by  a  train,  there  can  be  no  recovery  for  his  injury,  although 
the  train  was  running  at  a  rate  of  speed  prohibited  by  an  ordinance 
of  the  city. 

Appbal  by  plaintiff  from  St.  Louis  circuit  court.    Affirmed, 

This  is  an  action  by  plaintiff,  the  widow  of  Henry  Peterson , 
deceased,  against  the  defendant,  for  $5,000  damages  for  the 
death  of  her  husband,  which  is  alleged  in  the  petition  to 
have  occurred  in  the  city  of  St.  Louis  on  the  30th  day 
of  November,  1896,  while  he  was  walking  along  on 
Ivory  street,  by  reason  of  the  negligence  of  defendant  in 
running  its  train  of  cars  over  him  without  ringing  its  bell,  and 
while  running  its  train  at  a  rate  of  speed  in  excess  of  that 
which  is  allowed  by  the  ordinance  of  said  city.  The  answer 
was  a  general  denial  and  a  plea  of  contributory  negligence 
on  the  part  of  the  husband  of  plaintiff.  The  accident  occurred 
at  the  point  where  defendant's  road  crosses  Ivory  street.  At 
this  point  Ivory  street  runs  northeast  and  southwest,  while 
defendant's  parallel  railroad  tracks  run  nearly  east  and  west. 
Trains  moving  east  at  this  point  occupy  the  north  track, 
while  trains  moving  west  occupy  the  south  track.     Just  east 

♦Sec  note^  10  Am.  &  Eng.  R.  Cas.,  N.  S.,  717 ;  Crawford  v.  Chicago 
G.  W.  Ry.  Co.  (Iowa),  16  fd.  628 ;  Schug  v.  Chicago,  M.  &  St.  P.  Ry. 
Co.  (Wis.),  15  Id,  705;  Chicago  &  A.  R.  Co.  v.  Winters  (111.),  12  Id. 
93;  Schneider  v,  Chicago,  M.  &  St.  P.  Ry.  Co.  (Wis.),  11  /rf.81. 

18  (N  s)  A  &  £^  R  Cas— 11 
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of  Ivory  street  the  Kirkwood  Branch  of  defendant's  road  joins 
the  main  line  on  the  south.  After  dark  on  the  evening  of 
November  30,  1896,  plaintiff's  husband  was  going  in  a  north- 
erly direction  on  said  street,  and  immediately  after  crossing 
the  tracks  of  the  Kirkwood  Branch  a  freight  train  going  east 
passed,  while  at  the  same  time  a  passenger  train  on  the  main 
line  going  west,  running  at  the  rate  of  about  25  to  30  miles  per 
Hour,  came  up.  In  the  meantime  deceased.bad  stepped  upon 
the  north  track,  in  front  of  a  passenger  train  going  west,  tfnd 
about  the  time  he  was  to  take  the  last  step  off  of  the  track  he 
was  struck  by  the  engine  of  the  passenger  train  and  killed. 
The  whistle  on  the  passenger  train  had  been  sounded  for  the 
crossing  of  Ivory  street  some  two  or  three  blocks  before  reach- 
ing it.  When  the  engineer  in  charge  of  the  locomotive  first 
saw  deceased  he  was  about  30  feet  from  Ivory  junction  cross- 
ing. He  was  then  crossing  the  track  in  front  of  the  train 
from  the  west  side  or  south  side  onto  the  east  side.  The  engi- 
neer immediately  put  on  the  brakes,  sounded  the  danger  sig- 
nal three  or  four  times,  and  did  everything  that  he  could  to 
prevent  the  accident.  The  train  ran  about  400  feet  after  the 
accident  before  it  stopped.  The  railroad  track  east  of  Ivory 
street  is  comparatively  straight  for  about  1,500  feet,  but  just 
west  of  this  street  it  curves  to  the  north.  The  track  is  nearly 
about  level  at  this  crossing.  At  the  time  of  the  accident  the 
train  was  running  at  the  rate  of  30  miles  per  hour,  while  by 
the  ordinances  of  the  city  the  maximum  rate  of  speed  of 
steam  cars  was  20  miles  per  hour. 

The  court,  at  the  instance  of  plaintiff,  instructed  the  jury  as 
follows:  **(l)  The  court  instructs  the  jury  that  if  you  believe, 
from  the  evidence,  that  Henry  Peterson,  the  husband  of  the 
plaintiff,  was  by  the  defendant's  locomotive  struck  and  killed 
while  crossing  said  defendant's  road  at  or  near  the  crossing 
of  Ivory  street,  in  the  city  of  St.  Louis,  and  that  said  strik- 
ing and  killing  were  the  result  of  and  occasioned  by  the 
negligence  or  unskillfulness  of  the  servants,  engineer,  or  em- 
ployees of  the  defendant  conducting  and  managing  said  loco- 
motive, they  will  find  for  the   plaintiff  $5,000   in   damages: 
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provided,  they  further  believe  that  deceased's  contributory 
nes:ligence,  if  any,  did  not  directly  contribute  to  said  injury; 
and  the  burden  of  showing  such  contributory  negligence  on 
the  part  of  the  deceased  is  upon  defendant.  ( 2 )  Although  the 
jury  may  believe  from  the  evidence  that  Peterson  was. negli- 
gent in  crossing  the  railroad  track  immediately  in  front  of  an 
approaching  train,  still  he  had  a  right  to  presume  that  defend- 
ant would  obey  the  law,  and  not  run  its  train  more  than 
twenty  miles  per  hour.  (3)  The  court  instructs  the  jury  that  if 
you  believe  from  the  evidence  that  Henry  Peterson,  at  the 
time  he  was  killed,  was  the  husband  of  plaintiff,  and  that  said 
suit  was  brought  within  one  year  after  the  death  of  said  Heniy 
Peterson ;  and  if  you  shall  further  believe  from  the  evidence 
that  the  place  where  said  Henry  Peterson  was  struck  by 
defendant's  train  was  at  or  near  a  public  crossing  of  defend- 
ant's railroad  in  the  city  of  St.  Louis,  Missouri,  and  that  the 
track  was  straight  and  level  for  a  distance  of,  to  wit,  1,500 
feet  from  the  east ;  and  if  you  believe  that  said  Henry  Peter- 
son, while  crossing  or  attempting  to  cross  defendant's  said 
track,  became  in  imminent  peril  of  being  struck  by  defendant's 
said  train,  and  defendant's  employees  in  charge  of  said  train 
became  aware  of  his  peril  of  being  struck  in  time  to  have  en- 
abled them,  by  the  exercise  of  ordinary  care,  to  have  stopped 
said  train,  and  to  have  averted  the  injury  to  deceased  ;  or  if 
you  believe  from  the  evidence  that  said  employees  in  charge 
of  said  train,  by  the  exercise  of  ordinary  care,  could  have 
become  aware  of  his  peril  in  time  to  have  stopped  said  train, 
and  to  have  averted  said  injury  to  said  deceased ;  and  if  you 
believe  that  they  failed  to  exercise  such  care  and  stop  said 
train,  and  that  by  reason  of  said  failure  to  exercise  said  ordi- 
nary care  the  said  train  was  not  stopped,  and  the  said  Peter- 
son was  struck  and  killed, — then  the  jury  must  find  for  the 
plaintiff,  although  you  may  believe  that  the  .deceased,  Henry 
Peterson,  was  guilty  of  negligence  in  attempting  to  cross 
said  track  in  front  of  the  approaching  train." 

On  behalf  of  defendant  and  over  the  objection  and  excep- 
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tion  of  plaintiff,  the  court  instructed  the  jury  as  follows : 
**  (1 )  The  court  instrticts  the  jury  that  if  they  believe  from  the 
evidence  that  there  were  crossing  spates  at  the  sides  of  the  tracks 
of  the  Oakhill  Railroad  where  it  crossed  Ivory  avenue  at  the 
time  of  Henry  Peterson's  injury,  and  that  said  gates  were 
down  at  the  time  the  train  by  which  he  was  struck  was  pass- 
ing over  said  street,  then  defendant  had  the  right  to  run  its 
said  train  at  a  speed  of  twenty  miles  per  hour  over  said 
street ;  and  if  you  believe  from  the  evidence  that  said  train 
was  not  running  at  a  greater  rate  of  speed  than  twenty  miles 
an  hour  while  approaching  and  crossing  said  street,  your 
verdict  will  be  for  the  defendant.  (2)  The  court  instructs 
the  jury  that,  although  they  may  believe  from  the  evidence 
that  the  death  of  Henry  Peterson  was  caused  by  defendant's 
negligence,  yet  if  you  further  believe  from  the  evidence 
that  said  Henry  Peterson  was  guilty  of  negligence  in  going 
upon  or  walking  upon  defendant's  track  in  the  way  he  did, 
your  verdict  will  be  for  the  defendant.  (3)  The  court 
instructs  the  jury  that,  although  they  may  believe  from  the 
evidence  that  the  train  by  which  Henry  Peterson  was  struck 
was  running  at  an  unlawful  speed  at  the  time  he  was  struck, 
yet  if  you  further  believe  from  the  evidence  that  said  Henry 
Peterson  could,  by  looking  or  listening,  have  seen  or  heard 
the  approach  of  the  train  before  stepping  or  while  walking  on 
defendant's  track,  in  time  to  have  avoided  contact  therewith, 
and  did  not  do  so,  your  verdict  will  be  for  the  defendant. 
(4)  The  court  instructs  the  jury  that  if  they  believe  from  the 
evidence  that  the  death  of  Henry  Peterson  was  the  result  of 
mere  accident  or  casualty,  and  not  of  negligence  on  defend- 
ant's part,  your  verdict  will  be  for  the  defendant.  (5)  The 
court  instructs  the  jury  that  it  is  the  duty  of  a  person  who  is 
about  to  step  upon  a  railroad  track  to  look  and  listen  for 
approaching  trains  in  both  directions,  and  if  you  believe 
from  the  evidence  that  at  the  time  Henry  Peterson  stepped 
upon  the  track  on  which  he  was  struck  he  could,  by  looking, 
have  seen,  or,  by  listening,  have  heard,  the  approach  of  the 
engine  by  which  he  was  struck,  and  avoided  a  contact  there- 
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with,  but  did  not  so  look  and  listen,  and  was  killed  in  conse- 
quence thereof,  your  verdict  will  be  for  the  defendant.  (6)  By 
mentioning  the  'burden  of  proof  and  'preponderance  of  evi- 
dence' the  court  intends  no  reference  to  the  number  of 
witnesses  testifying  concerning  any  fact,  or  upon  any  issue 
in  the  case,  but  simply  by  way  of  briefly  expressing  the  rule 
of  law,  which  is  that,  unless  the  evidence  (as  to  such  issue) 
appears,  in  your  judgment,  to  preponderate,  in  respect  of  its 
credibility,  in  favor  of  the  party  to  this  action  on  whom  the 
burden  of  proof  (as  to  such  issu^)  rests,  then  you  should 
find  against  such  party  on  said  issue." 

Under  the  evidence  and  instructions  of  the  court,  the  jury 
returned  a  verdict  for  defendant,  and,  after  unsuccessful  mo- 
tion  to  set  the  same  aside  and  for  a  new  trial,  plaintiff  appeals. 

H,  Af.  Pollard^  for  appellant. 

Martin  L.  Ciardysmd  Henry  G.  Herhely  for  respondent. 

BuRGBSS,  J.  (after  stating  the  facts) .  The  errors  assigned 
are  the  refusal  of  instructions  asked  by  plaintiff,  in  compel- 
ling plaintiff  to  modify  her  instructions  numbered  1  and  2, 
in  giving  instructions  on  the  part  of  defendant,  and  in  giving 
conflicting  instructions.  From  the  view  we  take  of  this  case, 
we  are  of  the  opinion  that  it  would  serve  no  useful  purpose, 
and  be  entirely  unnecessary,  to  pass  upon  either  of  these 
questions ;  for,'  whatever  might  be  our  opinion  with  respect 
thereto,  there  is  no  escape  from  the  conclusion  that  deceased 
was  guilty  of  such  gross  and  inexcusable  negligence  in  going 
upon  the  railroad  track  in  front  of  the  train  at  the  time  and 
under  the  circumstances  as  to  preclude  a  recovery  on  account 
of  his  death.  While  the  law  permits  a  recovery  against  a 
railway  company  by  a  person  who  sustains  injury  by  reason 
of  the  negligence  and  mismanagement  of  its  train  of  cars,  it 
is  only  when  the  injured  party  is  not  guilty  of  negligence 
contributing  directly  to  his  own  injury  that  a  recovery  for 
damages  is  permitted.  Upon  this  question  plaintiff's  counsel, 
in  his  brief,  says:  "There  can't  be  any  question  in  the 
mind  of  any  human  being  that  it  was  negligent  for  Peter  - 


i 


166  CROSSINGS  Vol  xvin 

(NS) 

Peterson  v,  St.  Louis,  etc.,  Ry.  Co 

son  to  go  on  the  track.  The  result  proved  it  beyond  a 
peradventure. "  But  it  is  insisted  that,  notwithstanding  his 
negligence,  if  the  train  was  running  at  a  rate  of  speed  in 
excess  of  that  prescribed  by  the  ordinances  of  the  city,  and, 
but  for  that  fact,  defendant's  agents  and  servants  in  charge 
of  the  train  could  have  stopped  it  in  time  to  have  averted 
the  injury  after  they  saw  deceased  upon  the  track,  it  was  their 
duty  to  do  so,  and  that  this  was  a  question  for  the  jury. 
But  there  was  no  evidence  to  justify  a  recovery  upon  this 
theory  of  the  case.  In  fact,  the  evidence  was  all  the  other 
way,  and  showed  that  after  those  in  charge  of  the  train  saw 
deceased  on  the  track  they  did  everything  in  their  power  to 
stop  the  train  and  prevent  the  injury,  but  that  it  was  impossi- 
ble to  do  so.  That  they  sounded  the  danger  signal,  and  put 
on  the  brakes,  and  had  just  before  that  sounded  the  whistle 
for  the  crossing,  was  clearly  proven.  The  engine  was  with- 
in 30  feet  of  deceased  when  the  engineer  saw  him  on  the 
track,  and  the  evidence  showed  that  it  was  impossible  to 
have  stopped  or  checked  the  train,  even  if  it  had  been  running 
at  the  rate  of  speed  fixed  by  ordinance,  in  time  to  have  pre- 
vented the  injury.  It  is  evident  that  if  deceased  had  been 
looking  he  could  have  seen  the  approaching  train,  and  it 
has  always  been  held  by  this  court  that  it  is  the  duty  of  a 
person  crossing  a  railroad  track  to  look  and  listen  for  trains 
In  order  to  avoid  injury  to  himself,  and,  if  he  fail  to  do  so, 
and  is  injured  in  consequence  thereof,  he  is  guilty  of  con- 
tributory negligence.  Boyd  v.  Railway  Co.,  105  Mo.  371, 
16  S.  W.  909.  In  Watson  v.  Railway  Co.,  133  Mo.  246, 
34  S.  W.  573,  it  was  held  that  one  who  knowingly  crosses  a 
railroad  track  in  such  close  proximity  to  a  moving  car  as  to  be 
struck  before  he  can  cross  cannot,  because  of  his  contributory 
negligence,  recover  for  injury  by  him  received.  Maxey  v. 
Railway  Co.,  113  Mo.  1,  20  S.  W.  654.  The  judgment  was 
manifestly  for  the  right  party,  and  should  be  affirmed. 

Gantt,  p.  J.,  and  Shkrwood,  J.,  concur. 
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Behlmer. 

{Supreme  Court  of  the  United  States^  Jan,  8,  /goo,) 

Interstate  Commerce  Act — Continuous  Line.* — Several  railroads 
transported  hay  from  Memphis,  Tennessee,  under  through  bills  of 
lading,  by  continuous  carriage,  to  Summerville  and  Charleston, 
South  Carolina.  The  several  roads  shared  in  an  agreed  rale  on 
traffic  to  Charleston  and  in  a  precisely  equal  in  amount  rate  on  traffic 
to  Summerville.  On  shipments  to  the  latter,  however,  there  was  added 
to  the  Charleston  rate  the  amount  of  the  local  rate  from  Charles- 
ton to  Summerville,  the  benefit  of  which  additional  exaction  was 
solely  received  by  the  local  road  on  which  Summerville  was 
situated.  Held^  that  such  railroads,  under  such  circumstances, 
constituted  a  continuous  line  bringing  them  within  the  control 
of  the  Act  to  Regulate  Commerce. 

Same — Dissimilarity  of  Circumstances  and  Conditions — Absence  of 
Previous  Assent  of  Commission.— Under  the  4th  section  of  the  Act  to 
Regulate  Commerce,  competition  arising  from  carriers  subject  to  the 
act  may  create  such  dissimilarity  of  circumstances  and  conditions  as 
will  authorize  a  carrier,  of  his  own  motion,  to  charge  a  greater  rate 
for  a  lesser  than  for  a  longer  distance. 

Same — Same. — Under  the  Act  to  Regulate  Commerce  competition 
not  originating  at  the  initial  point  of  the  traffic  may  create  such  dis- 
similarity of  circumstances  and  conditions  as  to  authorize  a  carrier, 
without  the  previous  assent  of  the  Interstate  Commerce  Commission, 
to  charge  a  greater  rate  for  a  lesser  than  for  a  longer  distance. 

Precedents. — The  contention  that  the  action  of  the  Interstate 
Commerce  Commission  and  the  Circuit  Court  of  Appeals  in  the  con- 
troversy involved  in  the  case  at  bar  was  of  such  a  nature  as  to  render 
the  previous  rulings  of  the  Supreme  Court  of  the  United  States 
referred  to  inapposite,  was  without  merit. 

Scope  of  Decision. — The  contention  that  the  Interstate  Commerce 
Commission  and  the  Circuit  Court  of  Appeals,  although  they  may 
have  expressed  erroneous  opinions  as  to  the  construction  of  the  Act 

•See  Blair  v,  Sioux  City  &  P.  Ry.  Co.  (Iowa),  17  Am.  &  Eng.  R. 
Cas.,  N.  S.,  363  and  note^  p.  379. 
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to  Regulate  Commerce,  yet,  in  substance,  decided  as  a  matter  of  fact,, 
that  the  competition  iti  question  was  of  not  sufficient  weight  to  brings 
about  dissimilarity  of  circumstances  and  conditions,  was  without 
merit. 

Questions  of  Fact — Appeal — Review. — The  Supreme  Court  of  the 
United  States  will  not,  as  a  matter  of  first  impression,  weigh  the 
evidence  for  the  purpose  of  ascertaining*  whether  it  established  such 
material  competition  as  justified  the  carrier  in  concluding  that 
dissimilarity  of  circumstances  and  conditions,  within  the  meaning 
of  section  4  of  the  Act  to  Regulate  Commerce,   was  brought  about. 

Appeal  by  defendants  from  decree  of  the  Fourth  circuit 
of  the  United   States  circuit  court    of  appeals.     Reversed^ 

Statement  by  Mr.  Justice  White: 

This  controversy  was  commenced  on  December  29,  1892^ 
when  Henry  W.  Behlmer,  a  resident  of  Summerville,  South 
Carolina,  and  a  wholesale  hay  and  grain  dealer  therein, 
began  proceedings  before  the  Interstate  Commerce  Commis- 
sion, under  the  Act  to  Regulate  Commerce,  passed  February 
4,  1887,  as  amended,  to  restrain  the  continuance  of  acts 
asserted  by  him  to  be  a  violation  of  the  statute  referred  to. 
The  petition  was  filed  by  Behlmer  on  his  own  behalf,  and 
that  of  other  merchants,  residents  of  Summerville,  and  the 
parties  complained  of  were  the  Memphis  &  Charleston  Rail- 
road Company,  the  Bast  Tennessee,  Virginia,  &  Georgia 
Railroad  Company,  the  Georgia  Railroad  &  Banking  Com- 
pany (the  owner  of  a  railroad  designated  as  the  Georgia 
Railroad),  the  South  Carolina  Railway  Company,  and 
other  companies  and  individuals,  who  were  averred  to  be 
lessees  or  receivers  of  some  of  the  above-named  companies. 
All  the  lines  of  railroad  mentioned  were  asserted  to  be 
members  of  a  combination  styled  the  Southern  Railway 
&   Steamship   Association. 

It  was  averred  that  the  defendants  were  carriers  under  a 
common  control,  management,  or  arrangement  for  continuous 
carriage,  and  were  engaged  in  the  transportation  of  passengers 
and  property  wholly  by  railroad  between  Memphis  in  the 
state  of  Tennessee  and  Summerville  in  the  state  of  South 
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Carolina  and  througfh  Summersville  to   Charleston.     The 
distance  between  Memphis  and  Summerville  was  averred  to 
be 748  miles,  as   follows:     Between  Memphis  and  Chatta- 
nooga, 310  miles  over  the  Memphis  &  Charleston  Railroad; 
between  Chattanooga  and  Atlanta,   Georgia,  152  miles  over 
the  Bast  Tennessee,   Virginia,   &  Georgia   Railroad ;    from 
Atlanta   to  Augusta,   Georgia,   171  miles  over  the  Georgia 
Railroad;    and   from  Augusta,  Georgia,    to    Summerville, 
South  Carolina,  115  miles  over  the  South  Carolina  Railway. 
The    principal    subject    of    complaint    was,    that    though 
Summerville  was  22   miles  west  of  Charleston  and  was  that 
distance  nearer  to   Memphis,  where  the  hay  and  grain  ship- 
ments originated,  yet  thedefendantsexacted  from  the  petitioner 
and  other  merchants  of   Summerville  a   freight  charge  of  28 
cents  per  100  pounds  for  hay,  carried   from   Memphis  to 
Summerville,  while  only    19  cents   per  100  pounds    were 
charged  for  the  same  article  when  carried  to  Charleston,  the 
longer  distance.     It  was  averred  that  the  rate  of  28  cents  to 
Summerville  was  made  up  of  the  through  rate  to  Charleston, 
with  the  addition  of  the  local  rate  from  Charleston  to  Sum- 
merville of  9  cents  per  100  pounds.     It  was  also  alleged  that 
the  shipments  of  hay  to  Summerville   were   made  over  the 
same  line,  in  the  same  direction   as   Charleston,  and  under 
substantially  similar  circumstances   and  conditions.     The 
freight  charges  complained  of  were  averred  to  be  in  violation 
of  the  4th  section  of  the  Act  to  Regulate   Commerce,  com- 
monly referred  to  as  the  long  an  short  haul  clause.     Besides, 
it  was  alleged  that  the  local  rate  between  Summerville  and 
Charleston  of  9  cents  per   100   pounds   was   excessive  and 
unreasonable,   and  that  such  also  was  the  case  as  regards 
the  charge  of  28  cents   from  Memphis  to  Summerville,  and 
hence  such  charges  were   in  violation  of  the  1st  section  of 
the  Act  to  Regulate  Commerce.     It  was   also  asserted  that 
the  discrimination  and  excessive  rates  against  Summerville 
existed,  not  only  on  hay,  "but  on  all  articles  of  interstate 
commerce  coming  to  that  place,   much  to  the  detriment  and 
disadvantage  of  the  town  and  the  business  of  its  merchants.'* 
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In  their  answers  certain  of  the  defendants  conceded  that 
they  were  subject  to  the  Act  to  Regulate  Commerce,  while 
others,  though  admitting  that  they  were  common  carriers 
and  engaged  in  the  transportation  of  passengers  wholly  by 
railroad  between  points  in  the  states  of  Tennessee  and 
South  Carolina,  averred  that  they  had  no  joint  through 
tariff  from  Memphis  to  Summerville,  and  therefore  had  no 
''line'' from  Memphis  to  Summerville,  in  the  sense  of  the 
Act  to  Regulate  Commerce,  and  were  in  consequence  not 
affected  by  the  statute.  All  the  defendants  averred  that  the 
aggregate  freight  rate  on  hay  carried  from  Memphis  to 
Summerville,  as  well  as  the  local  rates  from  Charleston  to 
Summerville,  were  just  and  reasonable.  By  some  of  the 
defendants  it  was  alleged  that  the  transportation  of  hay 
from  Memphis  to  Summerville  was  not  done  under  substan- 
tially similar  circumstances  and  conditions  as  the  transpor- 
tation of  like  property  from  Memphis  to  Charleston,  and 
hence  the  carriers  were  justified  in  making  a  lesser  charge  to 
Charleston  than  was  made  to  Summerville,  the  shorter  dis- 
tance. The  dissimilarity  alleged  was  asserted  to  have  been 
caused,  first,  by  the  existence  between  Memphis  and  Charles  - 
ton  of  at  least  eight  competing  lines  of  railroad,  and  second, 
by  the  competition  by  sea  on  hay  and  grain  and  freight 
of  that  class,  originating  in  Chicago,  New  York,  and  eastern 
points  and  destined  to  Charleston  via  the  lakes,  canal,  and 
ocean,  and  by  part  water  and  part  rail.  The  exact  condition 
of  the  competition  existing  at  Charleston  because  of  its  situ- 
ation on  the  seaboard  and  consequent  relations  with  many 
markets  other  than  Memphis,  was  stated  in  the  joint  and 
several  answers  of  the  Louisville  &  Nashville  Railroad 
Company  and  the  Central  Railroad  &  Banking  Company 
as  follows: 

"(Second.)  Charleston  is  a  port  on  the  Atlantic  coast, 
accessible  and  easily  reached  from  the  ports  of  Baltimore, 
Philadelphia,  New  York,  Boston,  and  other  eastern  ports 
from  which  hay  is  shipped  by  water.  If  the  rail  lines  from 
Memphis  to  Charleston  charged  rates  to  Charleston  as  high 
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as  the  rate  to  Sutntnerville,  although  the  latter  rate  is  in 
itself  reasonable,  no  hay  would  be  brought  from  Memphis 
to  Charleston,  but  Charleston  would  be  supplied  with  hay 
from  north  Atlantic  ports  and  the  railroads  would  lose  the 
hay  business  and  Memphis  would  lose  a  hay  market. 

"(Third.)  The  rates  on  western  produce  to  Charleston 
and  other  coast  cities,  such  as  Savannah,  Port  Royal,  and 
Brunswick,  are  made  with  a  view  to  actual,  existing  water 
competition.  Western  produce,  such  as  grain,  hay,  etc., 
distributed  from  Chicago,  can  reach  Charleston  through  the 
ports  of  New  York,  Philadelphia,  and  Baltimore  over  con- 
tinuous water  routes  via  the  lakes  and  canal  or  over  com  - 
bined  rail  and  water  routes. 

"The  all-rail  lines  seeking  to  do  business  between  Chicago 
and  Charleston  and  other  coast  cities  are  compelled  to  make 
their  rates  approximate  those  which  are  offered  by  the  con- 
tinuous water  route  or  by  the  combined  rail  and  water 
routes.  The  all-rail  routes  make  their  rates  as  much  higher 
as  the  difierence  in  the  service  will  permit,  and  those  rates 
are  correspondingly  adjusted  from  all  western  points,  such  as 
Bvansville,  Cairo,  St.  Louis,  Memphis,  etc.  At  present  the 
all-rail  rate  from  Chicago  to  Charleston  on  hay,  for  instance, 
is  33c.  per  100  lbs.;  from  St.  Louis,  28c.;  from  Louisville, 
EvansviUe,  and  Cairo,  23c. ;  and  from  Memphis,  19c. — the 
route  through  Memphis  offering  facilities  for  the  transpor- 
tation of  hay,  grain,  and  western  products  generally  from 
the  states  of  Missouri,  Kansas,  Nebraska,  etc. 

"The  rate  from  Memphis  to  Charleston  on  hay  is  there- 
fore forced  upon  the  defendant  lines  by  actual  existing  water 
competition  and  other  competition  beyond  the  control  of 
defendant. 

"The  controlling  element  in  said  competition  is  the  lake, 
canal,  and  ocean  transportation  between  Chicago  and  Charles- 
ton; or  the  lake  transportation  from  Chicago  to  Buffalo,  or 
other  lake  port,  thence  by  rail  to  New  York,  thence  by  ocean 
to  Charleston ;  or  rail  transportation  from  Chicago  to  Balti- 
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more,   Philadelphia,   or  New    York,   thence    by    ocean    to 
Charleston/' 

On  the  foregoing  issues  testimony  was  taken  before  the 
Commission,  which  entered  an  order  requiring  the  defendants 
to  desist  on  or  before  a  date  named  from  charging  any 
greater  sum  in  the  aggregate  for  the  transportation  from 
Memphis  to  Summerville  of  hay,  or  other  commodities  carried 
by  them,  under  circumstances  and  conditions  similar  to  those 
appearing  in  the  case,  than  was  being  charged  for  such  trans- 
portation for  the  longer  distance  to  Charleston.  This  order, 
however,  stated  that  it  was  made  without  prejudice  to  the 
right  of  the  defendants  to  apply  to  the  Commission  for  relief 
under  the  4th  section  of  the  Act  to  Regulate  Commerce. 
The  order  not  having  been  obeyed.  Behlmer,  as  authorized 
by  §  5  of  the  act  of  March  2,  1889  (25  Stat,  at  L.  855,  Chap. 
382),  amending  §  16  of  the  original  act,  filed  his  complaint 
in  the  circuit  court  of  the  United  States  for  the  fourth  circuit, 
eastern  district  of  South  Carolina,  against  the  defendants  in 
the  proceedings  before  the  commission  and  the  purchasers, 
assignees,  and  successors  of  some  of  them,  praying  that  the 
court  might  enforce  compliance  with  the  order  of  the  Com- 
mission. By  stipulation  the  testimony  taken  before  the 
Commission  was  used  at  the  hearing  in  the  circuit  court, 
and  by  consent  certain  documentary  evidence  (consisting  of 
railway  agreements,  tariffs,  reports,  etc.)  was  filed  as  addi- 
tional evidence  on  behalf  of  the  defendants. 

The  case  was  heard  by  the  circuit  court,  and  on  January 
22,  1896,  the  bill  was  ordered  to  be  dismissed.  71  Fed.  Rep. 
835.  The  controversy  was  then  taken  by  appeal  to  the  cir- 
cuit court  of  appeals  for  the  fourth  circuit,  and  that  court 
reversed  the  judgment  of  the  circuit  court,  and  remanded  the 
cause  with  instructions  to  render  a  decree  substantially  in 
accordance  with  the  order  made  by  the  commission.  42  U. 
S.  App.  581,  83  Fed.  Rep.  898,  28  C.  C.  A.  229.  A  motion 
for  a  rehearing  having  been  denied,  the  case  was  then  brought 
to  this  court. 
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Messrs.  Ed.  Baxter  and  Joseph  W.  Barnwell^  for  appellants. 
Mr.  Claudian  B.  Northrop^  for  appellee. 

Mr.  Justice  White,  after  making  the  foregoing  state- 
ment, delivered  the  opinion  of  the  court: 

The  questions  which  arise  on  this  record  involve  the  con- 
sideration of  several  provisions  of  the  Act  to  Regulate  Com- 
merce.    24  Stat,  at  L.  379. 

The  particular  questions  at  issue  and  the  aspect  in  which 
they  arise  will  be  best  shown  by  first  considering  the  action 
of  the  Commission,  then  that  of  the  circuit  court  in  review- 
ing the  order  of  that  body,  and,  thirdly,  that  of  the  circuit 
court  of  appeals  in  reversing  the  decree  of  the  circuit  court. 
The  commission  held,  as  a  matter  of  fact,  that  the  carriers 
so  conducted  their  business  as  to  constitute  a  through  line 
within  the  meaning  of  the  commerce  act,  and  were  therefore 
amenable  to  its  provisions.  It  did  not,  however,  consider 
whether  the  rates  to  Summerville  and  Charleston  were  just 
and  reasonable,  because  it  deemed  it  unnecessary  to  do  so. 
The  reason  for  this  conclusion  was  stated  as  follows : 

**If  it  shall  appear  in  this  case  that  the  defendants  violate 
the  long  and  short  haul  clause  of  the  law  by  keeping  the 
higher  rate  to  Summerville  in  force,  it  will  be  unnecessary 
to  consider  in  this  report  whether  the  rate  to  Summerville  is  in 
violation  of  other  provisions  of  the  law.  In  that  event  the 
prohibition  in  the  4th  section  will  afford  all  the  reduction 
demanded  in  the  complaint."     4  Inters.  Com.  Rep.  522. 

When  it  approached  the  4th  section  of  the  act,  the  Com- 
mission declined  to  weigh  the  evidence  before  it  as  to  the 
existence  of  competition,  except  in  so  far  as  to  enable  it  to 
determine  that  the  evidence  established  that  the  competition 
relied  upon  by  the  carriers  did  not  originate  at  the  point  of 
shipment,  or  if  it  did  arise  at  such  place  it  was  alone  engen- 
dered by  the  presence  there  of  other  carriers  who  were  sub  - 
ject  to  the  commerce  law. 

This  determination  of  the  Commission  to  restrict  its  exami- 
nation of  the  evidence  solely  to  the  extent  necessary  to  enable 
it  to  ascertain  the  source  and  inherent  character,  and  not  the 
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materiality  and  substantiality,  of  the  competition,  and  there- 
fore to  exclude  wholly  from  view  the  latter  considerations^ 
was  predicated  on  the  conclusion  that,  as  a  matter  of  law,  no 
competition,  however  great  might  be  its  influence  on  carriage 
and  rate  making,  could  be  by  the  carrier  taken  into  consid- 
eration, of  his  own  motion,  in  determining  whether  a  lesser 
sum  would  be  charged  for  the  longer  than  for  the  shorter 
haul,  if  such  competition  arose  from  the  sources  or  was  wholly 
of  the  character  which  it  was  found  by  the  Commission  the 
proof  established  the  competition  relied  on  to  be.  That  is  to 
say,  the  Commission  concluded,  as  a  matter  of  law,  that  it 
was  unnecessary  to  weigh  the  facts  for  the  purpose  of  deter- 
mining the  materiality  and  extent  of  the  competition,  because, 
however  strongly  the  proof  might  demonstrate  its  potency 
upon  traffic  and  rates,  nevertheless  it  would  be  without  effi- 
cacy to  give  rise  to  such  substantial  dissimilarity  as  would 
justify  the  carrier,  of  his  own  motion,  to  charge  a  lesser  rate 
for  the  longer  than  for  the  shorter  haul.  Whilst  this  was 
held  to  be  the  law,  at  the  same  time  it  was  decided  that  the 
character  of  competition,  which  from  its  very  nature  was 
decided  to  be  inadequate  to  create  such  legal  dissimilarity  in 
the  conditions  as  to  justify  the  carrier,  of  his  own  motion, 
charging  a  lesser  sum  for  the  longer  than  that  for  the  shorter 
haul,  nevertheless  might  authorize  the  Commission  to  sanc- 
tion the  lesser  charge  if  the  facts  were  presented  to  the  Com- 
mission and  its  previous  sanction  to  making  such  charge  was 
obtained.  Therefore  the  right  of  the  carrier  to  prefer  to  the 
Commission  a  request  for  authority  to  make  the  charge  com- 
plained of,  predicated  upon  the  very  grounds  which  were  held 
insufficient  to  permit  the  carrier  to  do  so,  on  his  own  motion, 
was  fully  reserved.  The  ruling  was,  then,  this,  that  some 
kinds  of  competition,  however  material  and  substantial  in 
their  operation,  were  yet  inadequate,  for  the  purpose  of 
creating  dissimilarity  in  circumstance  and  condition,  to 
justify  the  independent  action  of  the  carrier,  although  the 
identical  conditions  of  competition  might  be  sufficient  to  pro- 
duce such  dissimilarity  as  to  justify  the   Commission,   on 
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application  made  to  it  for  such  purpose,  to  authorize  the 
carrier  to  charg^e  less  for  a  looger  than  was  exacted  for  a 
shorter  distance.     The  Commission  said  in  its  report : 

"There  is  no  showing^  in  this  proceeding  of  competition  by 
lines  not  subject  to  the  Act  to  Re£:ulate  Commerce  for  the 
carriag^e  of  hay  from  Memphis  to  Charleston,  and  .the  fact 
that  there  may  be  comi)etition  for  such  traffic  b}'  lines  which 
are  subject  to  the  act,  or  that  hay  may  be  carried  to  Charles- 
ton by  various  rail  and  water,  or  part  rail  and  part  water, 
routes  from  points  other  than  Memphis,  does  not  justify  the 
defendant  carriers  in  departing  from  the  general  rule  of  the 
4th  section  upon  their  own  motion.  Such  considerations  may 
constitute  reasons  for  applying  to  the  Commission  for  relief 
under  the  proviso  clause  of  that  section ,  but  for  reasons  stated 
in  our  decisions  of  the  cases  above  cited  they  do  not  justify  car- 
riers in  departing  from  the  rule  of  the  4th  section  without 
such  a  relieving  order.  Water  competition,  to  justify  lower 
long-haul  rates,  must  exist  between  the  point  of  shipment 
and  the  longer -distance  point  of  destination.  James  &  M. 
BagKT  Co.  V.  Cincinnati,  N.  O.  &  T.  P.  R.  Co.,  3  Inters.  Com. 
Rep.  682,  4  I.  C.  C.  Rep.  744.  One  transportation  line  can- 
not be  said  to  meet  the  competition  of  another  transportation 
line  for  the  carrying  trade  of  any  particular  locality,  unless 
the  latter  line  could  and  would  perform  the  service  alone  if 
the  former  did  not  undertake  it.  Chattanooga  Bd.  of  Trade 
V.  East  Tennessee,  V.  &  G.  R.  Co.,  4  Inters.  Com.  Rep.  213, 
5  I.  C.  C.  Rep.  546.  The  competition  of  markets,  or  the 
competition  of  carrying  lines,  subject  to  regulation  under  the 
Act.to  Regulate  Commerce,  does  not  justify  carriers  in  mak- 
ing greater  short-haul  or  lower  long-haul  charges  over  the 
same  line  without  an  order  issued  by  the  Commission  on 
application  therefor  and  after  investigation.  Trammell  v, 
Clyde  S.  S.  Co.,  4 Inters.  Com.  Rep.  120,  5  I.  C.  C.  Rep. 
324;  and  Gerke  Brewing  Co.  v.  I<ouisville  &  N.  R.  Co.,  4 
Inters.  Com.  Rep.  267,  5  I.  C.  C.  Rep.  596."  4  Inters.  Com. 
Rep.  523. 

The  circuit  court  held  that  one  of  the  defendants  had  not 
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been  served  with  process  so  as  to  cause  any  decree  which 
might  be  rendered  to  be  conclusive,  and,  moreover,  decided 
that  the  proof  did  not  establish  that  the  carriers,  in  the  mat- 
mer  complained  of,  were  under  a  common  control  and  man- 
agement for  cpntinuous  shipment,  within  the  meaning  of  the 
act,  andjtherefore  they  were  not,  as  to  such  carriage,  amenable 
to  the  provisions  of  the  act.  The  court,  however,  proceeded 
as  follows  (71  Fed.  Rep.  839) : 

''But  if  we  assume,  for  the  sake  of  argument,  that  all  the 
defendants  are  affected  by  this  charge,  does  it  violate  the  4th 
section  of  the  act  above  quoted?  Judge  Cooley,  in  Re 
Southern  R.  &  S.  S.  Asso.,  1  Inters.  Com.  Rep.  278,  sud  nam. ; 
i?^ Louisville  &  N.  R.  Co.,  1  I.  C.  C.  Rep.  57,  says:  'The 
charging  or  receiving  greater  compensation  for  the  shorter 
than  for  the  longer  haul  is  sure  [seen]  to  be  forbidden  only 
where  both  are  under  substantially  the  same  circumstances 
and  conditions.  And,  therefore,  if  in  any  case  the  carrier, 
without  first  obtaining  an  order  of  relief,  shall  depart  from  the 
general  rule,  its  so  doing  will  not  alone  convict  it  of  illegal- 
ity, since,  if  the  circumstances  and  conditions  of  the  two  hauls 
are  dissimilar,  the  statute  is  not  violated.'  This  is  quoted 
with  approbation  by  the  United  States  circuit  court,  southern 
district  California.  Interstate  Commerce  Commission  v, 
Atchison,  T.  &  S.  F.  R.  Co.,  50  Fed.  Rep.  295,  4  Inters.  Com. 
Rep.  323. 

''When,  then,  may  the  circumstances  and  conditions  of 
the  two  hauls  be  said  to  be  dissimilar?  Judge  Cooley,  in 
the  same  case,  answers  this  question :  'Among  other  things 
in  cases  where  the  circumstances  and  conditions  of  the  traf- 
fic were  affected  by  the  element  of  competition,  and  where 
exceptions  might  be  a  necessity  if  the  competition  were  to 
continue.  And  water  competition  was,  beyond  doubt,  espe- 
cially in  view.' 

"In  the  case  from  50  Fed.  Rep.  above  cited,  this  is  one  of 
the  rubrics:  %os  Angeles,  California,  is  a  point  to  which 
there  is  active  competition  in  certain  kinds  of  freight  between 
several  transcontinental  railway  lines,  direct  or  by  water,  via 
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Vancouver  and  San  Francisco ;  also,  by  ocean  freight  via 
Aspinwall  and  the  straits  of  Ma£:ellan,  from  points  east  of 
the  Missouri  river.  And  a  through  rate  on  the  same  kind 
of  freight,  lower  than  to  San  Bernardino,  an  intermediate, 
noncompetitive  point,  60  miles  from  Los  Angeles,  on  one  of 
the  competing  railroad  lines,  is  not  prohibited  by  the  act, 
since  the  circumstances  and  conditions  were  substantially 
dissimilar.' 

''The  circumstances  of  the  case  at  bar  are  closely  like 
those  of  the  case  just  quoted.  Charleston  is  a  competitive 
point  between  all  railroad  routes,  routes  partly  by  rail  and 
partly  by  water,  and  routes  all  water.  If  the  defendants 
had  not  consented  with  each  other  to  lower  the  rate,  no  hay 
whatever  would  come  from  the  hay-producing  territory 
tributary  to  Memphis,  and  all  the  southeast  Atlantic  states 
would  be  compelled  to  rely  on  other  portions  of  the  west, 
north,  or  northeast  for  hay.  The  evidence  clearly  shows 
that  the  rate  to  Charleston  was  forced  down  by  this  compe- 
tition. But  this  is  an  advantage  to  all  the  territory  tributary 
to  Charleston,  and  all  stations  share  in  it.  No  such  compe- 
tition exists  at  Summerville,  a  small  inland  town.  If  it, 
and  others  like  it,  were  permitted  to  share  in  the  circumstances 
and  conditions  surrounding  Charleston,  and  to  get  the 
benefit  of  the  competition  which  Charleston  enjoys,  and 
they  have  not,  then,  ex  necessitate y  the  South  Carolina  Rail- 
way will  be  called  upon  to  elect  between  its  through  business 
and  its  local  business,  and  in  this  election  to  give  up  the 
former.  Thus,  all  stations  on  the  line  of  road  will  pay  local 
freight  on  hay,  and  the  market,  to  the  extent  of  imports 
from  Memphis,  will  be  destroyed.  The  interstate  commerce 
law  was  intended  to  promote  trade.  Such  a  construction  as 
is  now  sought  would  destroy  competition,  the  life  of  trade." 

Subsequently  the  attention  of  the  circuit  court  was  called 
to  the  asserted  fact  that  there  had  been  a  service  on  the 
defendant,  as  to  whom  it  was  stated,  in  the  opinion  of  the 
court,  there  had  been  no  service  of  process.     In  a  memoran- 
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dtim  opinion  the  court  in  substance  said  that,  conpedtng» 
arguendoy  the  corxectness  of  the  fact  called  to  ils  attention, 
as  it  wt>uld  not  chan]^  the  lesult  of  the  decision  it  was 
unnecessary  to  further  consider  it. 

The  circuit  court  of  appeals  decided  that  the  circuit  court  had 
mistakenly  held  that  one  of  the  parties  essential  to  the  cause 
had  not  been  properly  served,  and  that  the  circuit  court  had 
also  fallen  into  error  in  deciding  that  the  carriers  in  question 
were  not,  within  the  intendment  of  the  commerce  act.  a 
continuous  line  for  through  transportation  under  a  common 
management  and  control.  When  it  came  to  consider  the 
conflicting  conclusions  of  the  Commission  and  the  circuit 
court  as  to  the  meaning  of  the  4th  section  of  the  act,  the 
court  held  that  the  interpretation  adopted  by  the  Commission 
was  right,  and  that  upheld  by  the  circuit  court  was  wrong. 
In  other  words,  the  circuit  court  of  appeals  decided  that  no 
competition  existing  at  the  place  of  delivery,  however  far 
reaching  or  arisiug  at  the  initial  point  from  the  action  of 
other  carriers  who  were  subject  to  the  control  of  the  act, 
could  justify  a  carrier  in  making  a  greater  charge  for  a 
shorter  than  for  a  longer  haul,  although  such  competitive 
conditions  might  empower  the  Commission,  on  application 
of  the  carrier,  to  grant  the  right  to  make  such  charge.  The 
reasons  which  impelled  the  circuit  court  of  appeals  to  the 
conclusion  by  it  reached  are  very  clearly  stated  in  its  opin- 
ion, from  which  a  member  of  the  court  (Morris,  District 
Judge)  dissented.  The  court  said  (42  U.  S.  App.  594,  83 
Fed.  Rep.  905,  28  C.  C.  A.  236)  : 

*  'The  decisions  of  the  Interstate  Commerce  Commission  con- 
cerning the  proper  construction  of  §  4  of  the  Interstate  Com- 
merce Act  have  not  been  uniformly  sustained  by  the  decrees 
of  the  courts  of  the  United  States  in  cases  instituted  for  the 
purpose  of  enforcing  the  orders  of  the  Commission  concern- 
ing that  section,  and,  therefore,  prior  to  the  announce- 
ment of  the  opinion  of  the  Supreme  Court  in  the  Social 
Circle  Case  [Cincinnati,  N.  O.  &  T.  P.  R.  Co.  v.  Inter- 
state  Commerce  Commission,  162  U.    S.    184,  4    Am.   & 
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Sng.  R.  Cas.,  N.  S.,  223,  40  L.  Ed.  935,  5  Inters. 
Com.  Rep.  391,  16  Sup.  Ct.  Rep.  700]  there  was 
much  confusion  concerning  the  true  meaning  of  the 
same.  A  careful  reading  of  that  opinion  impels  us  to  the 
conclusion  that  the  construction  given  that  section  by 
the  Interstate  Commerce  Commission  in  a  number  of  cases 
decided  by  it  prior  to  such  decision  is  the  proper  one.  In 
this  connection  may  be  cited  the  following:  James  &  M. 
Buggy  Co.  V.  Cincinnati,  N.  O.  &  T.  P.  R.  Co.,  3  Inters. 
Com.  Rep.  682, 4  I.  C.  C.  Rep.  744;  Trammell  v.  Clyde  S.  S. 
Co.,  4  Inters.  Com.  Rep.  120,  5  I.  C.  C.  Rep.  324;  Chatta- 
nooga Bd.  of  Trade  v.  Bast  Tennessee,  V.  &G.  R.  Co.,  4 
Inters.  Com.  Rep.  213,  5  I.  C.  C.  Rep.  546." 

Again : 

"We  adopt  the  conclusion  heretofore  announced  by  the 
Interstate  Commerce  Commission  (4  Inters.  Com.  Rep.  520), 
which  is,  in  substance,  that,  in  order  to  justify  the  greater 
charge  for  the  shorter  distance  because  of  water  competition, 
the  transportation  as  to  which  such  competition  exists  must 
be  concerning  freight  to  the  longer-distance  point,  which,  if 
not  carried  to  such  point  by  the  road  giving  the  rate  com- 
plained of,  could  reach  that  point  by  water  transportation ; 
and  also  that  the  competition  of  one  transportation  line 
cannot  be  said  to  meet  that  of  another  for  the  carriage  of 
traffic  from  any  particular  locality  unless  one  line  could  per- 
form the  service  if  the  other  did  not.  Such  we  believe  to  be 
the  true  meaning  of  §  4  so  far  as  the  point  we  are  now  con- 
sidering is  involved.  We  are  also  of  opinion  that  the 
competition  claimed  by  the  appellees  to  exist  between  the 
different  markets — particularly  those  of  Memphis,  Chicago, 
and  the  north  Atlantic  ports — to  supply  the  trade  of 
Charleston  with  the  products  mentioned,  is  not  in  reality  the 
competition  that  affects  rates  from  a  particular  locality, 
but  is  one  that  is  regulated  by  the  commercial  circumstances 
existing  at  those  points,  applicable  to  business  of  that  char- 
acter and  not  connected  with  the  usual  conditions  under 
which  transportation  is  conducted;  nor  does  such  competi* 
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tion  in  our  judgment  create  the  dissimilar  circumstances  and 
conditions  referred  to  in  §  4  of  the  act  now  under  consideration. 
And  we  further  hold  that  competition  between  carriers  subject 
to  the  requirements  of  said  act  does  not  produce  such  sub- 
stantial dissimilarity  in  the  circumstances  and  conditions 
under  which  transportation  is  performed  as  will  justify  such 
carriers  in  making  a  greater  charge  for  the  shorter  than  for 
the  longer  haul  without  an  order  to  that  effect  from  the  Com- 
mission granted  by  it  as  provided  for  in  the  proviso  to  the 
fourth  section." 

Approaching,  then,  a  solution  of  the  questions  which  arise 
from  the  report  of  the  Commission  and  the  decisions  below 
rendered,  which  substantially  also  embrace  the  essential 
matters  covered  by  the  assignments  of  error  and  the  material 
issues  which  were  urged  in  the  argument  at  bar,  it  appears 
that  the  propositions  involved  are  threefold.  First.  Was  it 
correctly  decided  that  the  carriers  as  the  result  of  the  arrange- 
ments between  them  constituted,  within  the  purview  of  the 
1st  section  of  the  Act  to  Regulate  Commerce,  a  continuous 
line,  so  far  at  least  as  regards  the  shipments  between  Mem- 
phis, Summerville,  and  Charleston?  Second.  Was  it  cor- 
rectly held  by  the  Commission  and  decided  by  the  circuit 
court  of  appeals,  that  under  the  4th  section  of  the  act  no 
competition,  however  material,  unless  it  arose  from  certain 
enumerated  sources  or  was  of  the  inherent  character  stated 
by  th^  Commission  and  the  circuit  court  of  appeals,  could 
create  such  dissimilarity  of  circumstance  and  condition  as 
would  authorize  the  carrier,  of  his  own  motion,  to  charge  a 
greater  rate  for  a  lesser  than  for  a  longer  distance?  The 
provisions  of  the  4th  section  which  are  involved  in  the  second 
proposition  are  as  follows : 

"§  4.  That  it  shall  be  unlawful  for  any  common  carrier 
subject  to  the  provisions  of  this  act  to  charge  or  receive  any 
greater  compensation  in  the  aggregate  for  the  transportation 
of  passengers  or  of  like  kind  of  property,  under  substantially 
similar  circumstances  and  conditions,  for  a  shorter  than  for 
a  longer  dyi|||mce  over  the  same  line,  in  the  same  direction, 
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the  shorter  being  included  within  the  longer  distance;  but 
this  shall  not  be  construed  as  authorizing  any  common  car- 
rier within  the  terms  of  this  act  to  charge  and  receive  as 
great  compensation  for  a  shorter  as  for  a  longer  distance : 
Provided^  however,  that,  upon  application  to  the  Commission 
appointed  under  the  provisions  of  this  act,  such  common 
carrier  may,  in  special  cases,  after  investigation  by  the  Com- 
mission, be  authorized  to  charge  less  for  longer  than  for 
shorter  distances  for  the  transportation  of  passengers  or 
property ;  and  the  Commission  may  from  time  to  time  prescribe 
the  extent  to  which  such  designated  common  carrier  may 
be  relieved  from  the  operation  of  this  section  of  this  act." 

Third.  If  it  be  concluded  that  the  Commission  and  the 
circuit  court  of  appeals  erroneously  interpreted  the  4th  section 
of  the  act,  is  the  record  in  such  a  condition  as  to  justify  this 
court  in  deciding,  as  a  question  of  first  impression,  whether 
the  through  rates  complained  of  were  just  and  reasotiable, 
and  whether,  if  yes,  the  proof  offered  by  the  carrier  established 
such  substantial  and  material  competition  as  would  support 
a  charge  by  the  carrier,  on  his  own  motion,  of  a  lesser  rate 
for  the  longer  than  is  exacted  for  the  shorter  distance? 

The  first  two  of  the  foregoing  questions  in  effect  solely 
involve  propositions  of  law,  for,  although  the  essential 
predicate  upon  which  they  rest  takes  into  consideration 
certain  facts,  they  were  not  disputed  below,  and  their  exist- 
ence was  not  denied  in  the  argument  at  bar.  They  may  be 
assumed,  therefore,  as  being  unchallenged  for  the  purpose  of 
the  legal  questions  presented.  We  come,  then,  to  the 
immediate  consideration  of  the  propositions  above  referred 
to  in  the  order  stated. 

1st.  The  conceded  facts  from  which  it  was  deduced  as  a 
matter  of  law  that  the  carriers  were  operating  "under  a 
common  control,  management,  or  arrangement  for  a  con- 
tinuous carriage  or  shipment"  were  as  follows : 
The    several    carriers    transported    hay    from  m^oaAotioSSr- 
Memphis  under  through  bills  of   lading,  by    ^^'^ 
continuous  carriage,  to  Summerville  and  Charleston.    The 
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several  roads  shared  in  an  agreed  rate  on  traffic  to  Charleston 
and  in  a  precisely  equal  in  amount  rate  on  traffic  to  Summer- 
ville.  On  shipments  to  Summerville,  however,  there  was 
added  to  the  Charleston  rate  the  amount  of  the  local  rate 
from  Charleston  to  Summerville,  the  benefit  of  which  addi- 
tional exaction  was  solely  received  by  the  local  road  on  which 
Summerville  was  situated.  The  contention  that  under  this 
state  of  facts  the  carriers  did  not  constitute  a  continuous  line, 
bringing  them  within  the  control  of  the  Act  to  Regulate  Com- 
merce, is  no  longer  open  to  controversy  in  this  court.  In 
Cincinnati,  N.  O.  &  T.  P.  R.  Co.  v»  Interstate  Commerce 
Commission,  162  U.  S.  184,  4  Am.  &  Kng.  R.  Cas.  N.  S., 
223,  40  L.  Ed.  935,  5  Inters.  Com.  Rep.  391, 16  Sup.  Ct.  Rep. 
700,  decided  since  the  case  in  hand  was  before  the  Commission 
and  the  circuit  court,  it  was  held  under  a  state  of  fact  sub- 
stantially similar  to  that  here  found  that  the  carriers  were 
thereby  subject  to  the  Act  to  Regulate  Commerce. 

2d.  It  is,  as  we  have  said,  uncontroverted  that  all  the 
competition  relied  on  by  the  carriers  to  establish  that  there 
was  a  dissimilarity  of  circumstance  and  condition  arose 
solely  from  two  sources :  either  that  originating  at  Memphis, 
the  initial  point  of  the  traffic,  from  the  presence  there  of  car- 
riers who  were  subject  to  the  provisions  of  the  commerce  act, 
or  competition  based  on  the  fact  that  Charleston  was  con- 
nected with  or  accessible  to  lines  of  rail  and  water  commu- 
nication which  brought  it  in  relation  with  many  other  places 
and  markets  other  than  Memphis,  thereby  creating  competi- 
tion between  Memphis  and  Charleston,  the  claim  being  that 
Memphis  would  have  been  deprived  of  the  benefits  of  the 
Charleston  traffic,  and  Charleston  would  be  also  cut  off  from 
the  Memphis  supply,  if  the  rates  from  Memphis  to  Charleston 
had  not  been  made  lower  to  meet  the  competition  at  Charles- 
ton. 

The  construction  of  the  4th  section  of  the  Act  to  Regulate 
Commerce  and  the  question  whether  competition  which  mate- 
rially operated  on  traffic  and  rates  was  a  proper  subject  to  be 
considered  by  a  carrier  in   charging  a  greater  rate  for  the 
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shorter  than  was  asked  for  the  longer  distance,  on  account 
of  the  dissimilarity  of  circumstance  and  condition  produced 
by  such  competition,  has  recently,  after  elaborate  argument 
and  great  consideration,  been  passed  upon  by  this  court. 
In  Texas  &  P.  R.  Co.  v.  Interstatie  Commerce  Commission, 
162  U.  S.  197,  40  L.  Ed.  940,  5  Inters.  Com.  Rep.  405,  16 
Sup.  Ct.  Rep.  666,  the' facts  as  stated  by  the  court  which  are 
pertinent  to  the  legal  question  now  under  consideration  were 
briefly  as  follows  (pp.  196-200,  L.  Ed.  pp.  940,  941,  Inters. 
Com.  Rep.  pp.  406,  407,  Sup.  Ct.  Rep.  p.  668)  :  The  Inter- 
state Commerce  Commission  entered  an  order  directing 
the  railway  to  "forthwith  cease  and  desist  from  carrying 
any  article  of  imported  traffic  shipped  from  any  foreign  port 
through  any  port  of  entry  of  the  United  States,  or  any  port  of 
entry  in  a  foreign  country  adjacent  to  the  United  States,  upon 
through  bills  of  lading  destined  to  any  place  within  the 
United  States,  at  any  other  than  upon  the  inland  tariff  cov- 
ering other  freight  from  such  port  of  entry  to  such  place  of 
destination,  or  at  any  other  than  the  same  rates  established 
in  such  inland  tariff  for  the  carriage  of  other  like  kind  of 
freight,  in  the  elements  of  bulk,  weight,  value,  and  expense 
of  carriage."  The  railway  company  refused  to  obey  the 
order,  and  a  proceeding  was  initiated  by  complaint  filed  in 
the  circuit  court  to  compel  it  to  do  so.  The  substance  of 
the  answer  of  the  railroad,  so  far  as  material  to  the  matter  now 
under  review,  was  thus  recited  by  the  court  (pp.  205,  206, 
L.  Ed.  pp.  942,  943,  Inters.  Com.  Rep.  p.  412,  Sup.  Ct. 
Rep.  670) : 

*'The  answer  of  the  Texas  &  Pacific  Railway  Company 
to  the  petition  of  the  New  York  Board  of  Trade  &  Trans- 
portation before  the  Interstate  Commerce  Commission,  and  the 
answer  of  said  company  to  the  petition  of  the  Commission 
filed  in  the  circuit  court,  allege  that  rates  for  the  transporta- 
tion of  commodities  from  Liverpool  and  London,  England, 
to  San  Francisco,  California,  are  in  effect  fixed  and  controlled 
by  the  competition  of  sailing  vessels  for  the  entire  distance ; 
by  steamships  and  sailing  vessels  in  connection  with  railroads 
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across  the  isthmus  of  Panama;  by  steamships  and  sailing- 
vessels  from  Europe  to  New  Orleans »  connecting  these  under 
through  arrangements  with  the  Southern  Pacific  Company  to 
San  Francisco.  That»  unless  the  defendant  company  charges 
substantially  the  rates  specified  in  its  answer,  it  would  be 
prevented,  by  reason  of  the  competition  aforesaid,  from 
engaging  in  the  carrying  and  transpoitation  of  property  and 
import  traffic  from  Liverpool  and  London  to  San  Francisco, 
and  would  lose  the  revenue  derived  by  it  therefrom,  which 
is  considerable,  and  important  and  valuable  to  said  company. 
That  the  rates  charged  by  it  are  not  to  the  prejudice  or 
disadvantage  of  New  Orleans,  and  work  no  injury  to  that 
community,  because,  if  said  company  is  prevented  from  par- 
ticipatiiig  in  said  traflSc,  such  traffic  would  move  via  the 
other  routes  and  lines  aforesaid  without  benefit  to  New 
Orleans,  but,  on  the  contrary,  to  its  disadvantage.  That 
the  foreign  or  import  tmffic  is  upon  orders  by  persons,  firms » 
and  corporations  in  San  Francisco  and  vicinity  buying  di- 
rect of  first  hands  in  London,  Liverpool,  and  other  European 
markets;  and  if  the  order  of  the  Commission  should  be 
carried  into  effect  it  would  not  result  in  discontinuance  of 
that  practice  or  in  inducing  them  to  buy  in  New  Orleans  in 
any  event.  That  the  result  of  the  order  would  be  to  injuri- 
ously att^ct  the  defendant  company  in  the  carriage  of  articles 
of  foreigt  imports  to  Memphis,  St.  Louis,  Kansas  City,  and 
other  Missouri  river  points." 

After  stating  that  the  foregoing  facts  were  fully  established 
by  the  proof  and  in  effect  conceded,  and  after  remarking- 
(p.  207,  L.  Ed.  p.  943,  Inters.  Com.  Rep.  p.  413,  Sup.  Ct. 
Rep.  p.  670)  that  they  *' would  seem  to  constitute 'circum- 
stances and  conditions"  worthy  of  consideration,  when  car- 
riers are  charged  with  being  guilty  of  unjust  discrimination 
or  of  giving  unreasonable  and  undue  preference  or  advan- 
tage to  any  person  or  locality,"  the  court  observed  (p.  217, 
L.  Ed.  p.  947,  Inters.  Com.  Rep.  pp.  422,  423,  Sup.  Ct, 
Rep.  p.  674) : 

"The  Commission  justified  its  action  wholly  upon  the  con- 
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3tniction  pat  by  it  on  the  Act  to  Regulate  Commerce,  as 
forbidding  the  Commission  to  consider  the  'circumstances 
and  conditions'  attendant  upon  the  foreign  traffic  as  such 
'circumstances  and  conditions'  as  they  are  directed  in  the 
act  to  consider.  The  Commission  thought  it  was  con- 
strained by  the  act  to  regard  foreign  and  domestic  traffic  as 
like  kinds  of  traffic  under  substantially  similar  circumstances 
and  conditions,  and  that  the  action  of  the  defendant  company 
in  procuring  through  traffic  that  would,  except  for  the 
through  rates,  not  reach  the  port  of  New  Orleans,  and  in 
taking  its^r^  raia  share  of  such  rates,  was  an  act  of  'unjust 
discrimination,'  within  the  meaning  of  the  act. 

"In  so  construing  the  act  we  think  the  Commission  erred." 

Later,  in  recurring  to  the  subject  of  competition  as  creating 
dissimilarity  of  circumstailce  and  condition,  the  court  said 
(p.  233,  L-  Ed.  p.  952,  Inters.  Com.  Rep.  p.  437,  Sup.  Ct. 
Rep.  pp  680,  681): 

"That  among  the  circumstances  and  conditions  to  be  con- 
sidered, as  well  in  the  case  of  traffic  originating  in  foreign 
ports  as  in  the  case  of  traffic  originating  within  the  limits  of 
the  United  States,  competition  that  affects  rates  should  be  con- 
sidered, and  in  deciding  whether  rates  and  charges  made  at 
a  low  rate  to  secure  foreign  freights  which  would  otherwise  go 
by  other  competitive  routes  are  or  are  not  undue  and  unjust, 
the  fair  interests  of  the  carrier  companies  and  the  welfare  of 
the  community  which  is  to  receive  and  consume  the  commod- 
ities are  to  be  considered. 

In  Interstate  Commerce  Commission  v.  Alabama  Midland 
R.  Co.,  168  U.  S.  144,  42  L.  Ed.  414,  18  Sup.  Ct.  Rep.  45, 
the  controversy  was  this :  A  proceeding  was  commenced  to 
compel  a  carrier  to  obey  an  order  of  the  Commission  forbid- 
ding the  charge  of  a  lesser  rate  for  transportation  to  Mont- 
gomery,- the  longer  distance,  than  was  charged  to  Troy  on 
the  same  line,  the  shorter  distance.  The  nature  of  the  com- 
petition relied  on  by  the  carriers  is  fully  shown  by  a  state- 
ment in  the  opinion,  referring  to  one  of  the  assignments 
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of  error  made  in  the  cause.     The  court  said  {/d.  p.  162,  L. 
Ed.  p.  421.  Sup.  Ct.  Rep.  p.  47)  : 

''Errors  are  likewise  assi^^ned  to  the  action  of  the  court  in 
having  failed  and  refused  to  affirm  and  enforce  the  report 
and  opinion  of  the  Commission,  wherein  it  was  found  and 
decided,  among  other  things,   that  the  defendants,  common 
carriers  which  participate   in  the  transportation  of  class 
goods  to  Troy  from  Louisville,  St.  Louis,  and  Cincinnati, 
and  from  New  York,   Baltimore,   and  other  northeastern 
points,  and  the  defendants,  common  carriers  which  partici- 
pate in  the  transportation  of  phosphate  rock  from  South 
Carolina  and  Florida  to  Troy,  and  the  defendants,  common 
carriers  which  participate  in  the  transportation  of  cotton 
from  Troy  to  the  ports  of  New  Orleans,  Brunswick,  Savan- 
nah, Charleston,  West  Point,  or  Norfolk,  as  local  shipments 
or  for  export,  have  made  greater  charges,  under  substantially 
similar  circumstances  and   conditions,   for  the  shorter  dis- 
tance to  or  from  Troy  than  for  longer  distances  over  the 
same  lines  in  the  same  direction,  and  have  unjustly  discrim- 
inated in  rates  against  Troy,  and  subjected  said  place  and 
dealers  and  shippers  therein   to  undue  and  unreasonable 
prejudice  and  disadvantage  in  favor  of  Montgomery,  Bufaula, 
Columbus,  and  other  places  and  localities  and  dealers  and 
shippers  therein,  in  violation  of  the  provisions  of  the  Act  to 
Regulate  Commerce." 

It  will  thus  be  observed  that  the  facts  presented  were,  in 
legal  effect,  the  equivalent  of  those  arising  on  this  record. 
The  competition  which  the  carrier  asserted  had  created  such 
dissimilarity  of  circumstance  and  condition  as  justified,  on 
its  own  motion,  the  lesser  charge  for  the  longer  than  was 
made  for  the  shorter  distance,  was  competition  not  only 
arising  by  water  transportation,  but  alleged  to  spring  from 
common  carriers  who  were  confessedly  subject  to  the  control 
of  the  Act  to  Regulate  Commerce.  The  error  which  it  was 
asserted  the  record  contained  was  that  such  competition  had 
been  held,  by  the  lower  courts,  sufficient  to  create  dissimilar 
circumstances  and  conditions,  and  that  the  right  of  the  car- 
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Tier  to  avail  himself  of  such  dissimilarity  without  the  pre- 
vious assent  of  the  Commission  had  been  also  sustained. 
This  court  said  (pp.  162,  163 »  L.  Ed.  p.  421,  Sup.  Ct.  Rep. 
p.  47): 

'*  Whether  competition  between  lines  of  transportation  to 
Montgomery,  Eufaula,  and  Columbus  justifies  the  giving  to 
those  cities  a  preference  or  advantage  in  rates  over  Troy, 
and*  if  so,  whether  such  a  state  of  facts  justifies  a  depart- 
ure from  equality  of  rates  without  authority  from  the  Inter- 
state Commerce  Commission  under  the  proviso  of  the  4th 
section  of  the  act,  are  questions  of  construction  of  the 
statute,  and  are  to  be  determined  before  we  reach  the  ques- 
tion of  fact  in  this  case.'' 

Proceeding  to  the  question  of  law,  the  construction  of  the 
fourth  section,  which  was  involved  in  supporting  the  inter- 
pretation of  the  Commission,  it  was  stated,  as  follows :  "It  is 
contended  in  the  brief  filed  on  behalf  of  the  Interstate  Com  - 
merce  Commission  that  the  existence  of  rival  lines  of  trans  - 
portation,  and  consequently,  of  competition  for  the  traffic, 
are  not  facts  to  be  considered  .  .  .  when  determining 
whether  property  transported  over  the  same  line  is  carried 
^under  substantially  similiar  circumstances  and  conditions' 
as  that  phrase  is  found  in  the  4th  section  of  the  act."  The 
court  then  examined  this  question,  and  after  citing  from  an 
opinion  of  Judge  Coolky  in  the  matter  of  Re  Southern  R. 
&  S.  S.  Asso.,  1  Inters.  Com.  Rep.  278,  287,  sub  nam;  He 
Louisville  &  N.  R.  Co.,  1  I.  C.  C.  Rep.  31,  78,  said  (p.  164, 
L.  Bd.  p.  422,  Sup.  Ct.  Rep.  p.  48) : 

"That  competition  is  one  of  the  most  obvious  and  effective 
circumstances  that  make  the  conditions,  under  which  a  long 
and  short  haul  is  performed,  substantially  dissimilar,  and  as 
such  must  have  been  in  the  contemplation  of  Congress  in  the 
passage  of  the  Act  to  Regulate  Commerce,  has  been 
held  by  many  of  the  circuit  courts.  It  is  sufficient  to 
cite  a  few  of  the  number:  Ex  parte  Koehler,  31  Fed.  Rep. 
315,  1  Inters.  Com.  Rep.  317 ;  Missouri  P.  R.  Co.  v. 
Texas  &   P.    R.    Co.,  31    Fed.    Rep.    862,  4  Inter.  Com. 
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Rep.  434;  Interstate  Commerce  Commission  v.  Atchi- 
son, T.  &  S.  F.  R.  Co.,  50  Fed,  Rep.  295,4  Inters.  Com. 
Rep.  323;  Interstate  Commerce  Commission  z;.  Cincinnati » 
N.  A.  &  T.  P.  R.  Co..  56  Fed.  Rep.  925,  943, 4  Inters.  Com. 
Rep.  332;  Behlmer  v.  Louisville  &  N.  R.  Co.,  71  Fed  Rep. 
835,  9  Am.  &  Eng.  R.  Cas.,  N.  S.,  620;  Interstate  Commerce 
Commission  v.  Louisville  &  N.  R.  Co.,  73  Fed.  Rep.  409.** 

It  is  to  be  remarked  that  among  the  cases  approvingly 
cited  in  the  passage  just  quoted  will  be  found  the  opinion  of 
the  circuit  court  in  the  very  case  now  before  us,  which  opin- 
ion was  opposed  to  the  construction  of  the  law  taken  by  the 
Commission  and  to  that  announced  by  the  circuit  court  of 
appeals  in  this  cause.  Referring  to  the  claim  that  under  a 
correct  interpretation  of  the  proviso  of  the  4th  section  car- 
riers were  not  allowed  to  avail  themselves  of  dissimilar  cir- 
cumstances and  conditions,  arising  from  competition,  without 
the  previous  assent  of  the  Commission,  the  court  again  cited 
from  an  opinion  of  the  Interstate  Commerce  Commission 
delivered  by  Judge  Cooley,  as  follows  (pp.  168, 169,  L  Ed. 
pp.  423,  424,  Sup.  Ct.  Rep.  pp.  49,  50) : 

''That  which  the  act  does  not  declare  unlawful  must  remain 
lawful  if  it  was  so  before,  and  that  which  it  fails  to  forbid 
the  carrier  is  left  at  liberty  to  do,  without  permission  of  any- 
one. .  .  .  The  charging  or  receiving  the  greater  com- 
pensation for  the  shorter  than  for  the  longer  haul  is  seen 
to  be  forbidden  only  when  both  are  under  substantially 
similar  circumstances  and  conditions;  and,  therefore,  if 
in  any  case  the  carrier,  without  first  obtaining  an  order 
of  relief,  shall  depart  from  the  general  rule,  its  doing 
so  will  not  alone  convict  it  of  illegality,  since,  if  the  cir- 
cumstances and  conditions  of  the  two  hauls  are  dissimilar* 
the    statute    is   not    violated.  .  Beyond    ques- 

tion, the  carrier  must  judge  for  itself  what  are  the  'sub- 
stantially similar  circumstances  and  conditions'  which 
preclude  the  special  rate,  rebate,  or  drawback,  which 
is  made  unlawful  by  the  2d  section,  since  no  tribunal  is  em- 
powered to  judge  for  it  until  after  the  carrier  has  acted,  and 
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then  only  for  the  purpose  of  determining  whether  its  action 
constitutes  a  violation  of  law.  The  carrier  judges  on  peril 
of  the  consequences;  but  the  special  rate,  rebate,  or  draw- 
back which  it  grants  is  not  illegal  when  it  turns  out  that  the 
circumstances  and  conditions  were  not  such  as  to  forbid  it; 
and  as  Congress  clearly  intended  this,  it  must  also,  when 
using  the  same  words  in  the  4th  section,  have  intended  that 
the  carrier,  whose  privilege  was  in  the  same  way  limited  by 
them,  should  in  the  same  way  act  upon  its  judgment  of  the 
limiting  circumstances  and  conditions." 

And  the  approval  of  the  construction  given  to  the  act  in 
the  passage  from  the  opinion  of  Judge  Cooley  was  not  left 
to  implication,  since  the  court  added  (p.  169,  L.  Ed.  p.  424, 
Sup.  Ct.  Rep.  p.  50)  : 

"The  view  thus  expressed  has  been  adopted  in  several  of 
the  circuit  courts  (Interstate  Commerce  Commission  v. 
Atchison,  T.  &  S.  F.  R.  Co.,  50  Fed.  Rep.  295,  300,  4  Inters. 
Com.  Rep.  323 ;  Interstate  Commerce  Commission  v.  Cincin- 
nati, N.  O.  &T.  P.  R.  Co.,  56  Fed.  Rep.  925,  943,  4  Inters. 
Com.  Rep.  332;  Behlmer  v.  Louisville  &  N.  R.  Co., 
9  Am.  &  Eng.  R.  Cas.,  N.  S.,  620,  71  Fed.  Rep.  835, 
339);  and  we  do  not  think  the  courts  below  erred  in  fol- 
lowing it  in  the  present  case.  We  are  unable  to  suppose 
that  Congress  intended,  by  the  4th  section  and  the  proviso 
thereto,  to  forbid  common  carriers,  in  cases  where  the 
circumstances  and  conditions  are  substantially  dissimilar, 
from  making  different  rates  until  and  unless  the  Commission 
shall  authorize  them  so  to  do." 

It  is  then  settled  that  the  construction  given  in  this  cause 
by  the  Interstate   Commerce  Commission  and  the  circuit 
court  of  appeals  to  the  4th  section  of  the  Act  to 
Regulate  Commerce  was  erroneous,  and  hence  S^rorul^uS^- 

■tsnooB  and 

that  both  the  Interstate  Commerce  Commission  Sg^jSje^oiVre- 
and  the   circuit  court  of    appeals  mistakenly  gSLSSiSS.**^ 
considered,   as    a   matter  of    law,   that  com- 
petition,   however    material,   arising    from     carriers     who 
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were  subject  to  the  Act  to  Regulate  Commerce  could 
^^^^^^^_g^ji^^  not  be  taken  into  consideration,  and  like- 
wise that  all  competition,  however  substan- 
tial, not  originating  at  the  initial  point  of  the  tra£Bc, 
was  equally,  as  a  matter  of  law,  excluded  from  view. 
It  follows  that  the  decree  of  the  circuit  court  must  be 
reversed  unless  it  be  the  duty  of  this  court  to  examine  the  evi- 
dence, which  was  not  passed  on  by  the  Commission  or  the  cir- 
cuit court  of  appeals,  for  the  purpose  of  ascertaining  whether 
the  competition  relied  on  was  so  substantial  and  so  controlling 
on  traffic  and  rates  as  to  cause  it  to  produce  a  dissimilarity 
of  circumstance  and  condition  within  the  meaning  of  the 
4th  section  of  the  act.  A  consideration  of  this  subject  leads 
to  a  solution  of  the  third  question  which  we  have  previously 
stated  was  involved  in  the  cause.  In  passing,  however,  it 
is  well  to  say  that  both  the  opinions  of  this  court,  just 
referred  to,  were  announced  subsequently  to  the  decision  in 
this  case  by  the  Interstate  Commerce  Commission  and  of  the 
circuit  court,  and  moreover  that  the  opinion  of  this  court  in 
the  last  cause  (the  Midland  Case)  was  announced  after  the 
decision  of  the  circuit  court  of  appeals  of  the  case  now  here. 
Indeed,  since  the  decision  last  referred  to,  it  is  not  denied 
that  the  Interstate  Commerce  Commission  have  recognized 
that  the  interpretation  previously  given  by  it  to  the  4th  sec- 
tion had  been  decided  to  be  unsound,  hence  in  the  practical 
application  of  the  law,  since  the  decision  by  this  court  in 
the  Midland  Case,  the  construction  of  the  statute  which  was 
announced  by  the  Commission  in  previous  cases  as  well  as  in 
this  has  no  longer  been  applied.  11  Ann.  Rep.  I.  C.  C. 
(1897),  pp.  38,  43,  91;  Savannah  Bureau  of  Freight  & 
Transportation  v.  Charleston  &  S.  R.  Co.,  7  Inters.  Com. 
Rep.  479.  480. 

Before  determining  the  final  question  we  notice  certain 
contentions  pressed  in  argument,  whereby  it  is  asserted  that 

there  is  such  a  difference  between  the  legal  issues 
here  arising  and  those  which  were  presented  in 
the  cases  referred  to  that  this  case  should    not    be  con- 
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trolled  by  them.     In  any  event,  it  is   ars^ued,  the  action  of 
the  Commission  and  the  circuit  court  of  appeals  in  this  con- 
troversy was  of  such  a  nature  as  to  render  the  previous 
rulinj^  of  this  court  inapposite,  and  hence  it  is  unnecessary 
to  apply  them.    Whilst  it  is  not  denied  as  regards  compe- 
tition arising:  from  other  carriers  at  the  place  of  origin  of 
the  traffic,   who  were  subject  to  the  control  of  the  Act  to 
Regulate  Commerce,  that  the  decision  here  under  review  is 
not'in  accord  with  the  rulings  of  this  court,  such  it  is  claimed 
is  not  the  case  as  to  competition  not  originating  at  the  initial 
point  of  carriage.     Prom  this   premise  it  is  argued  that  it 
was  correctly  decided  below   that  substantial   and  material 
competition  resulting  from  conditions  existing  at  the  point 
of  delivery,  such  as  accessibility  of  that  place  to  other  lines 
of  transportation  from  other  places  by  rail  or  water,  or  both, 
was,  as  a  matter  of  law,  correctly  decided  below  to  be  with- 
out legal  efficacy  in  producing  dissimilarity  of  circumstances 
and  conditions.     In  this  regard,   then,  the  decree  below,  it 
is  insisted,  was  conect.     But  the  facts  which  were  presented 
in  the  records  passed  on  by  this  court,  in  the  cases  to  which 
we  have  referred,  do  not  justify  the  premise  from  which  this 
presumed  difierence  is  deduced.     We  do  not  stop,  however, 
to  analyze  those  facts,   because,  granting,  arguendo^  the 
assumption  ui)on  which  the  suggested  distinction  is  based, 
we  think  it  is  without  merit.     What  was  decided  in  the  pre- 
yioas  cases  was  that  under  the  4th  section  of  the  act  sub- 
stantial competition  which  materially  affected  transportation 
and  rates  might,  under  the  statute,  be  competent  to  produce 
dissimilarity  of  circumstances  and  conditions,   to  be  taken 
into  consideration  by  the  carrier  in  charging  a  greater  sum 
ior  a  lesser  than  for  a  longer  haul.     The  meaning  of  the  law 
was  not  decided  to  be  that  one  kind  of  competition  could  be 
considered  and  not  another  kind,  but  that  all  competition, 
provided  it  possessed  the  attributes  of  producing  a  substan- 
tial and  material  effect  upon   traffic  and  rate  making,  was 
proper  under  the  statute  to  be    taken  into  consideration. 
Indeed,  if  the  distinction  contended  for  were  sound  it  would 


194  INTERSTATE  COMMERCE  Vol  XVni 

(NS) 

I^uisville  &  N.  R.  Co.  v.  Behlmer 

proof  did  not  result  to  show  that  it  was  so  substantial  and 
so  material  as  to  justify  deciding  that  there  were  dissimilar 
circumstances  and  conditions.  The  judgment  below  was^ 
because  of  this  view  as  to  such  question,  affirmed.  The  court 
said  (p.  194,  L.  Ed.  p.  938,  Inters.  Com.  Rep.  p.  401,  Sup.  Ct. 
Rep.  p.  704):  "But  the  question  was  one  of  fact  peculiarly 
within  the  province  of  the  Commission  whose  conclusions  have 
been  accepted  and  approved  by  the  circuit  court  of  appeals, 
and  we  find  nothing  in  the  record  to  make  it  our  duty  to 
draw  a  different  conclusion."  If  it  be  again,  arguendo ^  con- 
ceded the  state  of  the  record  in  that  case  was  such  that  an 
analysis  of  the  action  taken  below  might  have  well  led  the 
court  to  a  different  opinion ;  in  other  words,  might  have 
justified  it  in  holding  that  both  the  Commission  and  the 
circuit  court  oi  appeals  had  rested  their  conclusions,  not  on 
the  want  of  proof  as  to  the  claimed  competition,  but  solely 
on  the  absence  of  legal  power  to  assert  competition  of  the 
character  relied  on,  such  concession  could  have  no  influence 
upon  the  decision  of  this  cause.  This  follows  because  the 
only  deduction  possible  from  the  proposition  would  be  that 
the  particular  case  had  been  decided  on  a  question  of  fact» 
when  it  should  have  been  controlled  by  a  question  of  law, 
which  would  afford  no  reason  for  the  failure  to  apply  sound 
principles  of  law  to  the  facts  of  this  record.  It  involves  a 
complete  non  sequitur  to  assert  that  because  legal  principles 
may  not  have  been  applied  to  a  given  case,  on  the  assump- 
tion that  the  facts  did  not  render  their  application  necessary, 
therefore,  in  future  cases,  where  it  was  found  that  the  facts 
brought  the  controversy  within  the  principles,  they  should 
not  be  applied. 

It  remains  only  to  examine  the  last  question — ^that  is» 
whether  this  court,  as  a  matter  of  first  impression,  should 
weigh  the  evidence  for  the  purpose  of  ascertaining  whether 

it  established   such  substantial   and    material 
fS^appSL-     competition   as  justified  the  carrier  in  conclud- 
ing   that  dissimilarity    of    circumstance    and 
condition    was   brought    about.     If   it  were    true,    as    as- 
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serted  in  the  argument  for  the  appellee,  that  where 
the  inherent  character  of  the  competition  was  of  a  nature  to 
be  taken  into  consideration,  any  competition,  however  remote 
and  unsubstantial  its  influence  on  rates  and  traffic,  would 
be  sufficient  to  bring  about  dissimilarity  of  circumstances 
and  conditions,  the  question  would  be  easy  of  solution,  for 
then  to  weigh  the  testimony  would  involve  no  serious  duty. 
But  this  suggestion  rests  on  an  entire  misconception  of  the 
adjudications  of  this  court.  In  considering  the  right  of  a 
carrier  to  act  on  competitive  conditions,  deemed  by  him  to 
produce  dissimilarity  of  circumstances  and  conditions,  the 
court,  in  Interstate  Commerce  Commission  v.  Alabama 
Midland  R.  Co.,  168  U.  S.  173,  42  L.  Ed.  425,  18  Sup.  Ct. 
Rep.  51,  said : 

'*But  it  does  not  mean  that  the  action  of  the  carriers,  in  fix- 
ing and  adjusting  the  rates,  in  such  instances,  is  not  subject 
to  revision  by  the  Commission  and  the  courts,  when  it  is 
charged  that  sttt^h  action  has  resulted  in  rates  unjust  or 
unreasonable,  or  in  unjust  discriminations  and  preferences." 

Again  (p.  167,  L.  Ed.  p.  423,  Sup.  Ct.  Rep.  p.  49),  it  was 
said: 

*'In  order  further  to  guard  against  any  misapprehension  of 
the  scope  of  our  decision  it  may  be  well  to  observe  that  we 
do  not  hold  that  the  mere  fact  of  competition,  no  matter  what 
its  character  or  extent,  necessarily  relieves  the  carrier  from 
the  restraints  of  the  3d  and  4th  sections,  but  only  that  these  sec- 
tions are  not  so  stringent  and  imperative  as  to  exclude  in 
all  cases  the  matter  of  competition  from  consideration  in 
determining  the  questions  of '  undue  or  unreasonable  preference 
or  advantage,'  or  what  are  'substantially  similar  circum- 
stances and  conditions.'  The  competition  may  in  some  cases 
be  such  as,  having  due  regard  to  the  interests  of  the  public 
and  of  the  carrier,  ought  justly  to  have  effect  upon  the  rates, 
and  in  such  cases  there  is  no  absolute  rule  which  prevents  the 
Commission  or  the  courts  from  taking  that  matter  into  con  * 
sideration." 

It  follows  that  whilst  the  carrier  may  take  into  consideration 
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the  existence  of  competition  as  the  producing  cause  of  dis- 
similar circumstances  and  conditions,  his  right  to  do  so  is 
governed  by  the  following  principles :  First.  The  absolute 
command  of  the  statute  that  all  rates  shall  be  just  and  reason- 
able, and  that  no  undue  discrimination  be  brought  about, 
though,  in  the  nature  of  things,  this  latter  consider- 
ation may  in  many  cases  be  involved  in  the  determination 
of  whether  competition  was  such  as  created  a  substantial 
dissimilarity  of  condition.  Second.  That  the  competition 
relied  upon  be,  not  artificial  or  merely  conjectural,  but 
material  and  substantial,  thereby  operating  on  the  ques- 
tion of  traffic  and  rate  making,  the  right  in  every  event  to  be 
only  enjoyed  with  a  due  regard  to  the  interest  of  the  public, 
after  giving  full  weight  to  the  benefits  to  be  conferred  on  the 
place  from  whence  the  tra  ffic  moved  as  well  as  those  to  be 
derived  by  the  locality  to  which  it  is  to  be  delivered.  If, 
then,  we  were  to  undertake  the  duty  of  weighing  the  evidence 
in  this  record,  we  would  be  called  upon,  as  a  matter  of  orig- 
inal action,  to  investigate  all  these  serious  considerations 
which  were  shut  out  from  view  by  the  Commission,  and  were 
not  weighed  by  the  circuit  court  of  appeals,  because  both 
the  Commission  and  the  court  erroneously  construed  the 
statute.  But  the  law  attributes  prima  facie  effect  to  the  find- 
ings of  fact  made  by  the  Commission,  and  that  body,  from 
the  nature  of  its  organization  and  the  duties  imposed  upon  it 
by  the  statute,  is  peculiarly  competent  to  pass  upon  questions 
of  fact  of  the  character  here  arising.  In  Texas  &  P.  R.  Co. 
V.  Interstate  Commerce  Commission,  162  U.  S.  197,  40  L. 
Ed.  940,  5  Inters.  Com.  Rep.  405,  16  Sup.  Ct.  Rep.  666,  the 
court  found  the  fact  to  be  that  the  Commission  had  failed  to 
consider  and  give  weight  to  the  proof  in  the  record,  affecting 
the  question  before  it,  on  a  mistaken  view  taken  by  it  of  the 
law,  and  that  on  review  of  the  action  of  the  Commission 
the  circuit  court  of  appeals,  whilst  considering  that  the  legal 
conclusion  of  the  Commission  was  wrong,  nevertheless  pro- 
ceeded as  a  matter  of  original  investigation  to  weigh  the 
testimony  and  determine  the  facts  flowing  from  it.    The  court 
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said  (p.  238,  L.  Ed.  p.  954,  Inters.  Com.  Rep.  p.  441,   Sup. 
Ct.  Rep.  p.  682): 

*'If  the  circuit  court  of  appeals  was  of  opinion  that  the 
Commission  in  making  its  order  had  misconceived  the  extent 
of  its  powers,  and  if  the  circuit  court  had  erred  in  affirming  the 
validity  of  an  order  made  under  such  misconception,  the 
duty  of  the  circuit  court  of  appeals  was  to  reverse  the  decree, 
set  aside  the  order,  and  remand  the  cause  to  the  Commission, 
in  order  that  it  might,  if  it  saw  fit,  proceed  therein  according 
to  law.  The  defendant  was  entitled  to  have  its  defense  con- 
sidered, in  the  first  instance  at  least,  by  the  Commission, 
upon  a  full  consideration  of  all  the  circumstances  and  con- 
ditions upon  which  a  legitimate  order  could  be  founded.  The 
questions  whether  certain  charges  were  reasonable  or  other- 
wise, whether  discriminations  were  due  or  undue,  were  ques- 
tions of  fact  to  be  passed  upon  by  the  Commission  in  the 
light  of  all  facts  duly  alleged  and  supported  by  competent 
evidence,  and  it  did  not  comport  with  the  true  scheme  of  the 
statute  that  the  circuit  court  of  appeals  should  undertake,  of 
its  own  motion,  to  find  and  pass  upon  such  questions  of  fact, 
in  a  case  in  the  position  in  which  the  present  one  was." 

We  think  these  views  should  be  applied  in  the  case  now 
nnder  review.  In  this  case,  however,  the  proceeding  to 
enforce  the  order  of  the  Commission  was  initiated  by  a 
private  individual  on  behalf  of  himself  and  other  interested 
parties  not  named,  and  the  petitioner  in  the  circuit  court  has 
died  since  the  argument  and  submission  of  the  cause  in  this 
court.  We  are  of  opinion,  therefore,  that  the  decree  of  the 
Circuit  Court  of  Appeals  should  be  reversed  with  costs,  that 
the  case  be  remanded  to  the  Circuit  Court  with  instructions 
to  modify  its  decree  adjudging  that  the  order  of  the  Commis- 
sion be  set  aside  with  costs,  by  providing  that  the  dismissal 
be  without  prejudice  to  the  right  of  a  party  in  interest  to 
^PPly  to  the  Commission  to  be  substituted  in  the  original 
proceeding  before  the  Commission  in  the  stead  of  the  de- 
ceased petitioner,  and  that  upon  such  substitution  the  Com- 
mission should  proceed  upon  the  evidence  already  introduced 
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before  it  or  upon  such  evidence  and  any  additional  evidence 
which  it  might  allow  to  be  introduced,  to  hear  and  deter- 
mine the  matter  of  controversy  in  conformity  to  law.  A 
decree  will  be  entered  accordingly,  such  entry  to  be  made 
nunc  pro  tunc  as  of  the  date  of  the  submission  of  the  cause  in 
this  court. 


Fox 

V. 

Pennsylvania  R.  Co. 

{Supreme  Court  of  Pennsylvania  ^  April  so  ^  igoo,) 

Accident  at  Crossing  over  Private  Siding — Contributory  Negli- 
gence as  Matter  of  Law.* — In  any  case  where  a  person  on  a  highway, 
approaches  a  railroad  crossing,  and  the  evidence  shows  that  by  the 
vigilant  exercise  of  his  senses  of  sight  and  hearing  an  approaching 
train  or  cars  could  have  been  observed  or  discovered  in  time  to  avoid 
a  collision,  and  a  collision  takes  place  at  the  moment  he  steps  or 
goes  upon  the  track,  there  can  be  no  recovery  for  his  injury  against 
the  railroad,  and  it  is  the  duty  of  the  court  to  so  hold,  regardless  of 
testimony  as  to  his  having  stopped,  looked,  and  listened ;  and  the 
fact  that  the  crossing  is  over  a  private  siding  cannot  be  material  in 
this  connection. 

Whether  Negligence  to  Shunt  Detached  Cars  onto  Siding. — It  is 
not  negligence  per  se  to  shunt  cars  in  on  a  siding,  detached  from 
the  engine. 

Appbai,  by  plaintiff  from  Center  county  court  of  common 
pleas.     Affirmed, 

The  opinion  of  the  court  below  reads  as  follows:  "This 
was  an  action  of  trespass,  brought  by  Mrs.  Mary  T.  Fox 
against  the  Pennsylvania  Railroad  Company  to  recover  dam- 
^     ^     ^  flRes  for  the   death  of  her  husband,  who  died 

Oase  Stated.  '^ 

from  injuries  received  at  a  public  crossing  on 
Race  street,  in  the  borough  of  Belief onte,  on  the  13th  of 
November.  1897.      At  the  close  of  the  plaintiff's  testimony 

*See  notes  at  end  of  case. 
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the  defendant  moved  for  a  compulsory  nonsuit,  which  was 
granted,  with  leave  to  show  cause  why  the  same  should  not 
be  stricken  off.  This  cause  came  on  and  was  arg^ued  upon 
the  mle  to  show  cause  why  the  nonsuit  should  not  be  taken 
off.  The  facts,  as  shown  by  the  plaintiff's  evidence,  were 
about  as  follows :  Joseph  Pox,  the  deceased,  on  the  morn- 
ing of  November  13,  1897,  about  11  o'clock  a.  m.,  was 
standing  on  the  pavement  at  the  corner  of  High  and  Race 
streets  in  the  borough  of  Belief onte,  talking  with  Amos 
Mullen.  The  position  he  was  then  occupying  was  not 
more  than  about  fifty  feet  distant  from  the  defendant  com- 
pany's siding  that  was  being  used  at  the  time  in  shifting 
cars.  The  deceased  left  the  corner,  and  walked  down  Ra'ce 
street  on  the  Bush  House  side  of  the  same,  at  an  apparently 
natural  gait,  to  where  the  Lehigh  Valley  siding  crosses  the 
said  street  before  entering  the  coal  yard,  now  under  lease  to 
the  Bellefonte  Fuel  &  Supply  Company.  The  distance  to 
the  said  crossing  from  High  street  is  about  one  hundred  and 
seventy-seven  feet.  The  defendant  company  was  shifting  a 
couple  of  cars  loaded  with  coal  from  its  main  siding  over  the 
Lehigh  Valley  siding  into  the  coal  yard.  The  defendant 
company,  with  the  two  coal  cars  attached  ahead  of  the  loco- 
motive, came  down  the  main  siding  to  about  the  center  of 
High  street  crossing,  and  then  cut  loose  from  the  cars,  and 
shunted  them  over  the  Lehigh  Valley  siding ;  the  Lehigh 
Valley  siding  connecting  with  the  defendant  company's 
siding  a  few  feet  below  High  street.  There  was  a  brake - 
man  in  charge  of  the  two  cars.  Just  as  the  two  cars 
got  to  the  eastern  side  of  Race  street  at  the  crossing, 
the  deceased  was  struck  by  them,  just  as  he  was  about 
to  step  on  the  track,  and  his  right  foot  cut  off,  and  right 
leg  and  thigh  crushed,  from  the  effects  of  which  injury 
he  died  in  a  few  minutes.  The  distance  from  the  center  of 
High  Street  Bridge,  by  the  siding,  to  where  the  accident 
occurred,  is  about  two  hundred  feet.  One  of  the  plaintiff's 
witnesses  (Q.  Schofield)  testifies  that  the  cars  were  shoved 
in  at  a  rapid  rate;  another  (Barl  Tuten)  testifies  that  they 
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were  going  fast.  Both  testify  they  do  not  know  whether 
they  were  going  as  fast  as  a  man  could  run  or  not.  They 
both  testify  they  heard  no  whistle  or  bell  rung.  Tuten  was 
several  hundred  feet  down  the  track.  Wm.  Hogarth,  who 
has  a  boiler  repair  shop  just  on  opposite  side  of  main  tracks 
of  the  defendant,  about  fifty  of  sixty  feet  from  the  siding, 
testifies  that  there  was  nothing  unusual  about  the  shifting  of 
the  cars,  and  that  they  were  run  in  at  rate  of  about  five 
miles  an  hour,  and  that  the  sidings  were  in  use  daily.  Curt 
Johnson  testified  that  he  was,  with  his  team,  standing  on. 
High  Street  Bridge,  right  in  front  of  the  engine  and  cars,  and 
waited  until  the  engine  cut  loose  from  the  cars  and  reversed, 
and  moved  back  up  the  track,  when  he  drove  over;  that  the 
engine  bell  was  rung,  and  that  there  was  nothing  unusual 
about  the  shunting  the  cars  in  on  the  siding.  The  brake- 
man  had  the  cars  under  control,  as  he  was  able  to  place  them 
in  the  yard  on  the  trestle,  where  desired.  The  evidence 
shows  beyond  question  that  a  foot  passenger,  when  within 
twenty  feet  of  the  crossing,  by  glancing  i^p  the  siding  could 
see  the  cars  at  the  High  Street  Bridge,  a  distance  of  almost 
two  hundred  feet  up  the  track,  without  any  obstruction  to 
the  view.  Race  street  is  a  public  thoroughfare,  and  leads  to 
the  coal  yard,  lumber  yard,  and  some  mills.  The  deceased 
was  familiar  with  the  street  and  the  crossing,  and  had  been 
for  years.  There  were  no  gates  at  this  railroad  crossing,  and 
never  had  been,  although  it  had  been  in  use  for  at  least 
thirty  years  or  more.  The  siding  is  a  private  siding  for 
the  use  of  the  coal  yard  and  shed.  It  is  but  a  single  track, 
and  the  siding  is  open  from  the  main  siding  of  defendant 
company  for  a  distance  of  some  fifteen  feet  beyond  the  cross- 
ing on  Race  street,  at  which  point  it  is  fenced,  and  inclosed 
within  the  coal  yard.  L.  C.  Green,  a  witness  for  plaintiff^ 
testified  he  saw  deceased  walk  by  his  shop  on  Race  street, 
and  bid  him  the  time  of  day;  and  that  he  saw  him  stop,  just 
beyond  the  alley  leading  to  Cox's  livery  stable,  which  would 
be  perhaps  twenty  feet  or  more  from  the  crossing,  and  glance 
up  the  track,  and  that  he  started  on.     He  went  into  his  shop» 
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and  did  not  see  him   again   until   after  the  accident  had 
occnmed.     That  he  did  not  see  the  cars,  and  that  they  were 
behind  Keichline's  shop,   a  building   covering  part  of  the 
race  south  of  the  siding.      The  accident  occurred  about  1 1 
o'clock  a.  m.,  November  13,   1897,  in  broad  daylight.      The 
plaintiff  was  struck  either  when  close  to  the  track,  or  just 
as  he  was  about  to  step  on  the  track  to  cross  a  single  track. 
When  within  a  few  feet  of  the  track,  by  the  proper  exercise 
of  his  sight  and  hearing,  he  could  have  seen  the  approaching 
cars  for  a  distance  of  about  two   hundred  feet,  without   any 
obstruction  to  his  vision.      The  siding   is  also  on  a  slight 
curve,  and  the  running  of  the  cars  could  have  been  heard 
for  some  distance.     There  was  no  one  else  on  the  street  near 
the  crossing;  and   by   the  proper  use  of   his  senses,  such 
as  an  ordinary  man   should   make  under  the  circumstances, 
the  collision  on  his  part  could  have  and  should  have  been 
avoided.     He  was  familiar  with  the  street  and  crossing,  and 
the  ordinary  daily  use  of  siding,  and  had  been  for  years. 
We  think  that  the  case  clearly  comes  within  the  rule,  as  well 
established  by  abundance  of  authority,  of  contributory  negli- 
gence on  the  part  of  the  deceased,  and  that  the  defendant  is 
not,  therefore,  liable.      The  general  nile  as  to  passengers  on 
a  highway  approaching  a  railroad  crossing  is  well  Ijaid  down 
by  Pierce,    R.   R.  p.  343.     He  says :     *  A   traveler  upon  a 
highway,  when  approaching  a   railroad  crossing,  ought  to 
make  a  vigilant  use  of  his  senses  of   sight  and  hearing  in 
order  to  avoid  a  collision.     This  precaution  is  dictated  by 
common  prudence.     He  should  listen  for  signals,  and   look 
in  the  different  directions  from   which  a   train   may   come. 
^^>  by  neglect  of  this  duty,  he  suffers   injury   from  a  passing 
train,  he  cannot  recover  from  the  company,  although  it   may 
Itself  be  chargeable  with  negligence,  or  have   failed  to  give 
the  signals  required  by  statute,  or  be  running  at  the  time  at 
*  speed  exceeding  the  legal  rate.*     Growing  out  of  the  gen- 
eral rale  as  just  stated,  the  supreme  court  of  this  state,  in 
the  case  of  Holden  z/.  Railroad  Co.,  169  Pa.  St.  1,  32  Atl. 
103,  held  that  'when  a  collision  takes  place  at  the  moment 


202  CROSSINGS  Vol  xvin 

(NS) 

Fox  V,  Pennsylvania  R.  Co 

when  a  person,  either  on  foot  or  in  a  carriage,  goes  upon  a 
railroad  track,  he  cannot  recover,  no  matter  what  the  testi- 
mony be  as  to  stopping,  looking,  and  listening,  because  the 
fact  of  the  immediate  collision  conclusively  proves  that 
he  did  not  exercise  his  senses  as  to  the  approaching  train.' 
The  same  principle  has  been  well  settled  in  a  long  line  of 
cases,  which  it  is  unnecessary  to  cite.  It,  however,  may  be 
considered  as  a  well-settled  principle  of  law  that  in  any  case 

where  a  person  on  a  highway  approaches  a  rail- 
pwSlS'sidtog-  ^^^^  crossing,  and  the  evidence  shows  that  by 
Kestu^n^/L       the  vigilant  exercise  of  his  senses  of  sight  and 

hearing  an  approaching  train  or  cars  could  have 
been  observed  or  discovered  in  time  to  avoid  a  collision,  and 
a  collision  takes  place  at  the  moment  he  steps  or  goes  upon 
the  track,  he  is,  as  a  matter  of  law,  guilty  of  contributory 
negligence,  and  cannot  recover  against  the  company,  and  it 
is  the  duty  of  the  court  to  so  hold,  regardless  of  the  testi- 
mony as  to  his  having  stopped,  looked,  and  listened.  It  was 
contended  by  the  plaintiff  that,  because  this  was  a  private 
siding  that  the  public  highway  crossed,  the  rule  as  to  the 
duty  of  the  passenger  was  more  relaxed ;  that  he  was  not 
bound  to  stop,  look,  and  listen ;  and  in  support  of  that  supposi- 
tion cited. Ash  v.  Railroad  Co.,  148  Pa.  St.  133,  23  Atl.  898. 
A  careful  examination  of  the  case,  however,  does  not  relax 
the  rule  of  care  required  when  a  person  is  about  to  cross  a 
railroad  track,  nor  does  it  modify  the  rule  as  to  the  necessity 
of  stopping,  looking,  and  listening.  In  that  case  Ash  was 
an  employee  in  the  planing  mill.  He  knew  of  the 
daily  use  of  the  siding,  and  a  couple  of  empty  cars 
were  standing  on  the  siding.  Just  as  he  was  about  to  cross 
the  track  with  a  piece  of  scantling  on  his  shoulder,  in  front 
of  the  standing  cars,  the  engine  was  in  the  act  of  shunting 
another  empty  car  in  onto  the  track  where  the  two  were  stand- 
ing, for  the  purpose  of  coupling  to  them  to  take  them  out, 
and  the  car  that  was  shunted  in  started  the  others  just  as  he 
stepped  onto  the  track,  and  caught  him ;  the  accident  causing 
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his  death.  Justice  Wili^iams,  in  his  opinion,  on  pages  137, 
138, 148  Pa.  St.,  and  page  899,  23  Atl.,  says  :  'But  he  knew 
the  fact  that  the  siding  was  across  his  path,  that  two  cars 
were  upon  it,  that  they  were  to  be  taken  away  at  some  time 
that  day,  and  he  owed  it  to  himself  to  see  whether  the  work 
of  removal  was  in  actual  progress  before  putting  himself  upon 
the  track.  If  he  had  taken  the  trouble  to  look,  he  would 
have  seen  the  car  approaching  that  the  engine  had  just  thrown 
in  on  the  siding,  and,  by  waiting  for  an  instant,  until  the  cars 
were  removed,  could  have  crossed  the  track  in  safety.  Be- 
cause he  did  not  look,  he  put  himself  in  the  way  of  the  cars 
just  in  time  to  lose  his  life.'  Under  the  facts  as  appeared  in 
that  case  the  supreme  court  held  as  matter  of  law  that  Ash 
was  guilty  of  contributory  negligence,  and  reversed  the  judg- 
ment of  the  court  below,  without  awarding  a  new  venire. 
We  think  the  facts  of  the  case  at  bar  clearly  bring  it  within 
the  principles  of  law  above  cited.  The  deceased  knew,  or 
should  have  known,  the  siding  was  being  used.  This  he 
could  have  observed  while  standing  at  the  corner  of  High 
and  Race  streets,  a  few  minutes  before  the  accident  occurred, 
while  the  shifting  was  in  progress.  He  walked  down  Race 
street  about  one  hundred  and  seventy-seven  feet,  and  when 
within  a  few  feet  of  the  track  he  had  an  unobstructed  view  of 
the  track  for  about  two  hundred  feet.  A  glance  would  have 
warned  him  of  the  approaching  cars  that  were  coming  at  a 
speed  of  about  five  or  six  miles  an  hour,  yet  he  walked  on, 
and  was  struck  by  the  cars  just  as  he  was  about  to  step  on  the 
track,  and  lost  his  life.  Surely,  under  the  well-settled  prin- 
ciples of  law,  he  was  guilty  of  contributory  negligence,  and 
there  can  be  no  recovery  against  the  company.  We  think 
the  evidence  failed  to  show  negligence  upon  the  part  of  the 
defendant  company.  The  weight  of  the  plaintiff's  evidence 
clearly  showed  that  when  the  cars  were  being  shunted  in  on 
the  siding  the  engine  bell  was  being  rung,  and  that  the  cars 
were  not  shunted  in  at  an  unusual  rate  of  speed,  but  in  the 
ordinary  manner;  that  they  were  in  control  of  a  brakeman. 
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who  landed  them  where  wanted  in  the  yard.     Now,  unless  it 

is  negligence  to  shunt  cars  in  on  a  siding, 
Krao^'^£?mt~    detached  from  the  engine,  then  there  was  really 

I>6tached  Oars  .  .  ^  «.  ^«  #     « 

onto  Siding.  no  evidence  of  negligence  upon  the  part  of  the 

defendant  shown.  We  know  of  no  law  or  prin- 
ciple that  holds  that  a  railroad  company  has  no  right  to  shift 
cars  onto  a  siding  by  shunting  them  in  detached  from  the 
engine.  We  are  therefore  of  the  opinion  that  the  nonsuit  was 
properly  granted,  and  should  not  be  taken  off." 

James  Scarlet  and  Jno.  M,  Dale^  for  appellant. 
John  Blanc  had  y  for  appellee. 

Per  Curiam.  The  judgment  in  this  case  is  affirmed  oh 
the  opinion  of  the  learned  court  below,  refusing  to  take  off 
the  nonsuit. 

NOTES. 

Accident  at  Crossing — Presumption  of  Negligence. — See  Louisville 
&  N.  R.  Co.  V.  Clark's  Adm*r  (Ky.),  12  Am.  &  Eng.  R.  Cas.,  N.  S., 
407,  and  extensive  note,  414  et  seq. 

Failure  to  "Stop,  Look,  and  Listen"  at  Railroad  Crossing,  Whether 
Negligence  Per  Se.—See  Ritzman  v.  Philadelphia  &  R.  R.  Co.  (Pa.), 
12  Am.  &  Eng.  R.  Cas.,  N.  S.,  444,  and  extensive  note,  444  et  seq. 

Accident  at  Crossing — PlaintifTs  Evidence  of  Due  Care  Rebutted 
by  Circumstances  of  Case. — See  Northern  Cent.  Ry.  Co.  v,  Medairy 
(Md.)>  7  Am.  &  Eng.  R.  Cas.,  N.  S.,  526,  and  note,  532  et  seq. 

Care  Required  in  Backing  Cars  at  Crossing. — See  g'enerallj  12 
Am.  &  Eng.  R.  Cas.,  N.  S.,  372  et  seq,y 


St.  Louis  S.  W.  Ry.  Co.  of  Texas 

Chambliss. 

{Supreme  Court  of  Texas^  Nov.  ^,  iSgg,) 

Injuries  to  Live  Stock — Damages — Interest.* — The  rifjht  of  recov- 
ery by  the  owner  of  stock  killed  by  a  railroad  train,  as  defined  by 

♦See  Western  &  A.  R.  Co.  v.  Calhoun  (Ga.),  11  Am.'ifc  Eng.  R. 
Cas.,  N.  S.,  334,  and  notes ^  p.  336. 
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art.  4528,  Rev.  St.  1895  of  Texas,  does  not  include  interest  on  the 
value  of  such  stock  from  the  date  of  the  killing*  to  the  date  of  the 
trial.  ^ 

Questions  certified  by  Fifth  supreme  judicial  district  court 
of  civil  appeals. 

Frosi,  Nehlett  &  B landing  (5.  H.  West,  of  counsel),  for 
appellant. 

W1LI.IAMS,  J.  The  court  of  civil  appeals  for  the  Fifth 
district  has  certified  for  decision  two  questions,  which  are, 
in  substance,  (l)  whether  or  not  the  right  of  recovery  by 
the  owner  of  stock  killed  or  so  injured  as  to  totally  destroy 
its  value,  as  defined  by  article  4528,  Rev.  St.  1895,  includes 
the  right  to  interest  on  the  value  of  such  stock  from  the  date 
of  its  destruction  to  the  date  of  trial;  and,  if  so,  (2)  is  the 
trial  court  authorized  to  peremptorily  instruct  the  jury  to 
allow  such  interest? 

This  provision  of  the  statute  was  adopted  in  1860  (Pasch. 
Dig.  art.  4926),  was  carried  into  the  Revision  of  1879,  and 
again  into  that  of  1895  In  1881,  in  the  case  of  Railroad 
Co.  V.  Muldrow,  54  Tex.  233,  it  received  construction  by 
this  court  upon  the  point  now  raised,  and  it  was  held  that 
the  measure  of  damag^es  prescribed  by  the  language  of  the 
statute  was  the  value  of  the  stock  killed  or  injured,  and  that 
this  excluded  interest  upon  such  value.  The  court  of 
appeals,  as  formerly  existing,  whose  jurisdiction  included 
most  of  the  appeals  in  cases  arising  under  this  law,  seems  to 
have  enforced  the  rule  thus  established.  Railroad  Co.  v. 
Lanham.  1  White  &  W.  Civ.  Cas.  Ct.  App.  §  252 ;  Railway 
Co.  V.  Carter  (Tex.  Civ.  App.),  18  S.  W.  196.  While  some 
difference  of  opinion  has  arisen  among  the  courts  of  civil 
appeals  upon  the  question,  the  construction  given  in  Railroad 
Co.  V.  Muldrow  has  not  been  overruled  or  questioned  by  any 
court  of  last  resort,  nor  has  the  legislature,  since  that  con - 
struction  was  announced,  made  any  change  in  the  law. 
While  we  would  have  considerable  difficulty,  if  the  question 
were  now  presented  for  the  first  time,  in  adopting  the  view 
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expressed  in  the  Muldrow  Case,  yet,  in  view  of  the  facts 
just  stated,  we  do  not  feel  that  we  would  be  warranted 
in  overruling  that  decision,  based,  as  'it  is,  upon  lan- 
guage in  a  statute  as  to  the  effect  of  which  minds  may  well 
differ.  No  good  reason  is  perceived  why  the  owner  of  stock 
thus  destroyed  should  not  have  the  same  right  that  owners 
of  property  destroyed  or  taken  by  the  wrongful  act  of  another 
generally  have,  under  the  decisions  of  this  court,  to  recover^ 
not  only  its  value,  but  damages  commensurate  with  interest 
for  the  detention  of  the  money.  But,  as  the  statute  as  here- 
tofore construed  fixes  a  different  rule,  we  think  that  the 
remedy  should  come  from  the  legislature.  The  question  was 
not  involved  in  Railway  Co.  v,  Cocke,  64  Tex.  151,  and  that 
decision  does  not  conflict,  so  far  as  the  report  shows,  with 
the  decision  in  Railroad  Co.  v.  Muldrow.  We  therefore 
answer  that  interest  in  the  case  stated  is  not  recoverable.  It 
follows  that  the  trial  court  could  not  properly  instruct  the 
jury  to  allow  interest. 


Gborgia  S.  &  F.  Ry.  Co. 

V, 

Sanders. 

{Supreme  Court  of  Georgia,  June  <?,  igoo,) 

Killing  of  Stock  by  Train — Presumption  of  Negligence — Rebuttal.*^ 
— When  it  is  shown  by  a  plaintiff,  in  an  action  ag'ainst  a  railroad 
company  to  recover  damages  for  killing  a  cow,  that  the  animal  was 
killed  by  the  running*  and  operation  of  a  train  of  cars,  the  law  raises 
a  presumption  of  neglig-ence  against  the  company,  and,  without 
more,  the  plaintiff  is  entitled  to  recover  the  value  of  the  animal 
killed.  Such  presumption,  however,  may  be  rebutted ;  and  when 
the  evidence  of  the  engineer  and  fireman  on  the  locomotive  which 
struck  the  animal  is  to  the  effect  that  she  came  upon  the  track  sud- 
denly, and  immediately   in   front  of  the  locomotive,  and   that  all 

*See  Cantrell  v,  Kansas  City,  etc.,  R.  Co.  (Miss.),  14  Am.  &  Eng. 
R.  Cas.,  N.  S.,  30. 
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reasonable  and  ordinary  diligence  was  used  to  prevent  striking  the 
animal,  but  without  avail,  such  presumption  is  successfully  re- 
butted ;  and,  when  there  is  no  evidence  disproving  or  tending  to 
disprove  this  evidence  of  the  train  men,  the  owner  is  not  entitled  to 
recover. 
(Syllabus  by  the  Court.) 

Brror  by  defendant  from  Lowndes  coanty  superior  court. 
Reversed. 

John  /.  Hali  and  /.  G,  Crawford,  for  plaintiff  in  error. 
A.  T,  Woodward  and  Edward  R.  Austin^  for  defendant  in 
error. 

LiTTi«s,  J.  If  there  is  any  one  question  settled  by  g:en- 
eral  law  and  the  interpretation  by  this  court  of  our  statutes, 
it  is,  we  think,  that  of  the  liability  of  a  railroad  company 
to  respond  in  damas;es  to  the  owner  for  the  killing  of  live 
stock  by  the  running  and  operation  of  the  engines  and  cars 
of  a  railroad  company.  There  are  duties  owing  by  the 
railroad  company  to  the  owners  of  stock,  and  by  such  own- 
ers to  the  railroad  company.  The  latter  is  entitled  to  the 
free  and  unobstructed  use  of  its  track,  while  the  owner  is 
entitled  to  have  I'edress  for  the  willful  or  negligent  killing 
or  injury  to  his  stock,  and,  while  the  owner  may  not  be 
compelled  to  keep  his  stock  so  that  they  will  not  trespass 
on  the  railroad  track,  so  a  railroad  company,  in  an  effort  to 
prevent  the  injury  or  killing  of  stock  which  has  wandered 
on  the  track,  cannot  be  held  liable  for  such  killing  or  injury 
when  it  has  been  guilty  of  no  negligence,  but  in  good  faith 
has  endeavored  to  prevent  such  injury  or  killing.  When 
stock  has  been  injured  or  killed  by  the  running  of  a  locomo- 
tive or  train  of  cars,  and  such  fact  is  shown,  the  law 
presumes  that  the  company  was  guilty  of  negligence  in 
injuring  or  killing  such  stock,  and,  if  nothing  more  appears 
by  the  evidence,  the  owner,  resting  on  such  presumption,  is 
entitled  to  recover.  This  presumption ,  however,  is  subject 
to  be  rebutted,  and  when  rebutted,  and  there  is  no  conflict 
in  the  evidence,  the  ownes  is  not  entitled  to  recover.  Rail- 
road Co.  V.  Wall,  80  Ga.  202,  7  S.  E.  639. 


L 
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In  the  present  case  it  was  clearly  shown  on  the  part  of 
the  plaintiff  that  a  cow  of  the  value  of  $50  belonging  to  him 
was  killed  by  the  running  and  operation  of  a  train  of  cars 
of  the  plaintiff  in  error  in  the  county  of  Lowndes.  When 
these  facts  were  shown  the  plaintiff  rested  his  case,  and  in 
rebuttal  the  engineer  and  fireman  on  the  train  which  struck 
and  killed  the  cow  were  examined  as  witnesses  for  the 
defendant.  It  appears  from  the  testimony  of  these  witnesses 
that  the  cow  suddenly  came  upon  the  railroad  track  in  front 
of  the  engine;  that  these  employees  were  on  the  lookout,  and 
could  not  discover  this  particular  cow  until  she  made 
her  appearance  on  the  track,  and  that  then  the  engineer 
used  all  ordinary  and  reasonable  diligence  by  putting  on 
the  brakes  and  otherwise  attempting  to  prevent  striking 
the  cow,  but  that  the  distance  between  where  she  came 
on  the  track  and  the  engine  was  so  short  that  the  train 
could  not  be  stopped,  and  so  she  was  struck  and  killed. 
This  evidence  fully  rebutted  the  presumption  of  negligence 
which  the  law  raised  in  this  case  against  the  company. 
No  other  testimony  was  offered  by  the  plaintiff,  according  to 
the  record,  and,  under  the  well*known  rules  of  law  cited 
above,  the  plaintiff  was  not  entitled  to  recover.  Had  there 
been  a  conflict  of  evidence  on  the  question  as  to  whether 
there  was  negligence  on  the  part  of  the  employees  of  the 
company  in  striking  and  killing  the  animal,  all  parties 
would  have  been  compelled  to  yield  to  the  determination  of 
the  question  of  negligence  made  by  the  court  or  jury  trying 
the  case.  But,  as  there  was  no  conflict  of  evidence  on  the 
question  of  negligence,  it  must  be  ruled  that,  as  the  presump- 
tion was  overcome  by  the  evidence  of  the  witnesses  for  the 
defendant,  no  right  to  recover  rested  in  the  owner  of  the  cow. 
Railroad  Co.  v.  Walker,  87  Ga.  204,  13  S.  E.  511.  The 
court,  therefore,  committed  error  in  overruling  Xh^  certiorari^ 
and  the  judgment  is  reversed.  All  the  justices  concurring, 
except  Fish,  J.,  absent  on  account  of  sickness. 
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Southern  Ry.  Co. 

V. 

Watson. 

{Supreme  Court  of  Georgia,  June St  1900,) 

Carriers— Right  to  Limit  Liability— Statute.— While  the  section  of 
the  Code  which  denies  to  a  carrier  the  rig-ht  to  limit  his  legal  liability 
by  a  notice  or  entry  on  receipts  g-iven  or  tickets  sold,  but  declares 
that  he  may  do  so  by  express  contract,  applies  only  to  carriers  of 
goods,  yet^  under  genera)  law,  a  carrier  of  passengers  cannot  limit 
his  legal  liability  for  the  consequences  of  his  own  negligence  by  such 
notice,  or  even  by  express  contract. 

Carriers  of  Passengers — Expiration  of  Ticlcets — Reasonable  Regu- 
lations— Ejection.* — A  carrier  of  passengers,  however,  has  the  legal 
right  to  make  reasonable  rules  and  regulations  for  the  conduct  of  its 
basiness  in  the  transportation  of  passengers.  When  a  regulation  is 
made  affixing  a  limit  to  the  time  in  which  a  ticket  shall  be  good,  and 
the  time  of  the  limit  affords  to  the  passenger  ample  opportunity  to 
make  his  journey  with  safety  and  convenience  to  himself,  such  a 
regulation,  if  otherwise  reauK>nable,  becomes  a  part  of  the  contract  of 
carriage,  and  if,  after  the  expiration  of  the  limit  of  time  specified  on 
his  ticket,  the  passenger  tenders  the  same  for  his  transportation,  and 
for  refusing  to  pay  fare  is  ejected  from  the  train  in  a  decorous  and 
proper  manner  by  the  conductor,  such  ejection  affords  no  cause  of 
action  against  the  carrier. 

Same  —  Same — Same.— A  regulation  so  limiting  the  period  of 
transportation,  when  it  embraces  a  provision  for  refunding  the  pur- 
chase price  of  the  ticket,  or  any  unused  part  thereof,  if  not  used 
within  the  limited  period,  is,  as  a  matter  of  law,  held  to  be  reasonable. 

(Syllabus  by  the  Court.) 

Error  by  defendant  from  Griffin  city  epurt    Reversed. 

Charlton  E.  Battle,  for  plaintiff  in  error. 
Robt.  T,  Daniel,    JV.  H.  Beck,  and  G,  R.   Hutchens,  for 
defendant  in  error. 

*See  Trezona  v»  Chicago  G.  W.  Ry.  Co.  (Iowa),  12  Am.  &  £^ng.  R. 
Cas.,  N.  S.,  104  ^TL^  foot-note, 

18  (N  S)  A  &  B  R  Cas— 14 
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Little,  J.  Watson  instituted  an  action  against  the 
Southern  Railway  Company  to  recover  damaged  for  bein^^ 
wrongfully  ejected  iroth  one  of  the  cars  of  the  defendant, 
oasestatod         while  a  passenger,  on  June  1,  1897.    A  trial  of 

the  case  resulted  in  a  verdict  for  the  plaintiff 
for  $200.  Defendant  made  amotion  for  a  new  trial,  which 
was  overruled,  and  he  excepted.  It  appeared  from  the 
evidence  that  the  plaintiff  lived  at  Tallapoosa,  Ga.,  which 
was  situated  on  one  of  the  lines  of  the  defendant's  railroad. 
He  desired  to  go  to  Columbus,  Ga.,  to  which  point  the 
defendant  also  maintained  and  operated  a  railroad.  Plaintiff 
consulted  the  agent  of  the  defendant  in  Tallapoosa,  and 
informed  him  that  he  desired  to  be  in  Columbus  by  10 
o'clock  on  the  next  day,  and  was  informed  by  the  agent 
that  there  was  no  train  running  directly  from  Tallapoosa  to 
Columbus,  but  that  he  could  go  to  Atlanta  from  Tallapoosa 
on  Friday  night,  and,  leaving  Atlanta  on  the  early  morning 
train,  would  arrive  in  Columbus  by  9  o'clock.  The  agent 
also  told  plaintiff  that  he  could  purchase  a  through  ticket 
from  Tallapoosa  to  Columbus,  for  which  there  would  be  no 
reduction  in  the  rate,  but  would  save  him  the  trouble  of 
purchasing  another  ticket  in  Atlanta.  The  agent  said  noth- 
ing to  the  plaintiff  as  to  the  kind  or  character  of  the  ticket 
which  he  would  furnish  him.  After  this  conversation, 
plaintiff  purchased  a  through  ticket  from  Tallapoosa  to 
Columbus,  and,  leaving  Tallapoosa  at  8:30  o'clock  on  Fri- 
day night,  he  reached  Atlanta  about  11  o'clock  the  same 
night.  The  train  for  Columbus  regularly  left  Atlanta  about 
5  o'clock  in  the  morning.  Plaintiff  went  to  the  station  next 
morning  at  a  very  early  hour,  but  did  not  take  the  train, 
because,  having  temporarily  left  the  station,  when  he  returned 
the  train  had  departed.  There  was  also  a  train  which  left 
Atlanta  daily  in  the  afternoon,  reaching  Columbus  early  at 
night.  The  route  to  Columbus  from  Atlanta  by  the  Southern 
Railway  was  over  its  main  line  to  McDonough,  and  from 
there  over  the  Georgia  Midland  Division  to  Columbus.  The 
cars  for  Columbus  were  attached  to  a  train,  and  carried  to 
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McDonougli  and  detached.  These  cars  were  then  attached 
to  another  locomotive,  and  carried  on  to  Columbus  in  charge 
of  another  conductor.  Plaintiff  remained  in  Atlanta  on  Sat- 
urday. On  Sunday  he  went  up  to  Douglasville,  and 
returned  to  Atlanta,  and  on  the  Tuesday  morning  following 
boarded  the  train  for  Columbus.  The  conductor  on  the 
train  between  Atlanta  and  McDonough  declined  to  accept 
for  passage  the  ticket  which  plaintiff  had  purchased  in 
Tallapoosa  on  the  Friday  previous,  because  it  was  a  limited 
ticket,  and  the  limit  of  time  had  expired.  This  train  did 
not  stop  at  any  po\nt  between  Atlanta  and  McDonough,  and 
the  conductor  informed  the  plaintiff  that  the  conductor  from 
McDonough  to  Columbus  would  not  accept  the  ticket  for 
passage.  After  leaving  McDonough,  he  presented  the  ticket 
to  the  second  conductor,  who  refused  to  accept  it  for  passage, 
and  when  the  train  reached  Griffin  the  plaintiff  was  requested 
to  leave  the  train.  He  declined  to  do  so,  and  was  ejected. 
Concerning  the  manner  of  ejection,  there  is  no  complaint. 
Plaintiff  had  frequently  purchased  tickets  over  the  lines  of 
the  Southern  Railwav  since  1896,  but  testified  that  he  had 
never  inspected  any  of  those  tickets  to  ascertain  whether 
they  were  limited  or  unlimited.  He  did  not  know  at  the 
time  it  was  purchased  that  his  ticket  was  limited.  He  knew 
that  it  had  holes  punched  in  it,  because  he  saw  the  agent 
when  he  made  the  holes,  but  did  not  look  to  see  for  what 
purpose  they  were  made.  After  arriving  at  McDonough, 
plaintiff  knew  that  his  ticket  had  expired,  but  he  thought  it 
was  possible  that  the  conductor  might  pass  him  on  it.  He 
was  informed  by  the  second  conductor  that  if  he  would  take 
the  ticket  back  to  Tallapoosa,  where  it  was  issued,  the 
amount  of  money  he  paid  for  it  would  doubtless  be  refunded. 
Plaintiff  testified  further  that  at  the  time  he  was  ejected  he 
had  sufficient  money  with  which  to  pay  his  fare  to  Columbus, 
but  not  enough  to  pay  his  fare  to  Columbus,  hotel  bill,  and 
return  passage.  He  also  testified  that  the  limit  on  the  ticket 
gave  him  time  to  go  from  Tallapoosa  to  Columbus.  It  was 
shown  that  the  regular  fare  from    McDonough  to  Columbus 
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was  $2.94,  and  that  all  local  tickets  issued  by  the  Southern 
Railway  Company  are  limited  tickets,  and  good  for  continuous 
passage  only.  The  limit  is  expressed  by  punching  out  the 
date  on  the  margin  of  the  ticket.  The  sale  of  limited  tickets 
exclusively  began  on  May  15,  1896.  Bach  ticket  shows 
that  it  is  limited,  and  the  time  in  which  it  may  be  used. 
Notices  of  this  regulation  were  posted  in  the  ticket  windows 
and  waiting  rooms  at  all  of  the  depots,  in  plain,  legible  type, 
placed  in  conspicuous  places.  The  ticket  which  the  plaintiff 
purchased  on  May  28th  was  limited  as  good  for  use  through 
May  29th.  The  plaintiff  paid  regular  fare  for  the  ticket. 
It  was  also  testified  that  the  regulation  for  the  adoption  of 
limited  local  tickets  was  made  by  the  railroad  in  1896,  for 
the  reason  that  the  limited  ticket  conferred  benefits  on  the 
passenger  and  the  railway  company  beyond  those  afforded 
by  an  unlimited  ticket.  If  a  passenger  should  lose  his  ticket, 
or  have  it  stolen  from  him,  and  it  has  not  been  used  within 
the  time  limited,  the  railway  company  refunds  the  amount 
paid  to  the  pturchaser.  Without  a  limitation,  no  such 
refunding  could  be  made,  because  it  would  be  impossible  to 
ascertain  when  the  ticket  might  thereafter  be  used.  The 
regulation  was  beneficial  also  to  the  railway  compi^ny, 
because  it  enabled  it  to  more  properly  check  its  accounts, 
which  include  sales  of  tickets  by  agents,  as  well  as  their 
collection  by  conductors ;  and  it  also  diminished  the  oppor- 
tunity for  the  fraudulent  manipulation  of  a  ticket  either  to 
the  injury  of  a  passenger  or  the  revenues  of  the  company. 
It  was  also  testified  that  10  or  12  tickets  are  daily  redeemed 
by  the  defendant  company.  The  plaintiff  testified  in  rebuttal 
that  he  had  never  seen  any  of  the  notices  in  relation  to  the 
limitation  of  tickets,  nor  did  he  know  that  the  ticket  he 
purchased  was  limited. 

There  are  many  grounds  set  out  in  the  motion  for  new 
trial,  which,  if  considered,  would  require  a  discussion  of 
many  questions  which,  under  the  view  that  we  take  of  this 
case,  are  not  material  to  the  ascertainment  of  the  rights  of 
the    respective  parties.     After  all,   the  merits  of  the  case 
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mtist  depend  on  a  solution  of  the  question  whether  one  who 
has  paid  full   fare  for  transportation  between  two  points  on 
a  railway  line,  and  receives  a  ticket  which  bears  on  its  face  a 
limitation  of  the  time  in  which  it  may  be  used  for  passage, 
is  bound  by  the  terms  of  such  limitation,  in  the  absence  of 
any  further  notice  or  contract.     It  is  not  necessary  for  the 
purposes  of  this  case  to  enter  into  a  discussion  of  the  question 
whether  a  ticket  purchased  by  a  prospective  passenger  con- 
stitutes the  contract  of  carriage  between  the  carrier  and  pas- 
senger, or  whether  it  is  in  law  simply  a  token  or  receipt  that 
the  passage  money  has  been  paid.     Many  apparently  well- 
considered  authorities  go  to  the  extent  of  ruling  that  the 
terms    and    conditions  printed  upon  the  ticket  constitute 
the  contract  between  the  parties.     Others,  however,  enti- 
tled to  equal  weight,  declare  that  the   words  placed  upon 
a  ticket  which  the  passenger  receives  do  not  constitute  the 
contract,  but  that  it  is  simply  evidence  of  the  receipt  by   the 
carrier  of  the  passage  money,  and  a  token  that  a  contract  of 
carriage  has  been  made.     The  latter  view  seems  to  be  more 
in  accord  with  the  views   heretofore  expressed  by  this  court 
in  several  cases  than  the  former.     It  may  not  be  amiss, 
however,  to  >  remark    that    it    is  somewhat  singular  that, 
admitting  the  ticket  to  be  only  the   token  of  a  contract,  yet, 
when  that  token  bears  on  its  face  statements  that  the  con- 
tract of  which  it  is  an  evidence  is  subject  to  certain  limita- 
tions and  conditions,  that  the  contract  is  not   in  any  way 
affected  thereby.     II  in  an   ordinary   business   transaction 
one  receives  from  another  a  sum  of  money  as  a  consideration 
for  the  performance  of  a  particular  act,   and  as  evidence  of 
such  payment  issues  a  receipt  therefor,  containing  stipu- 
lations as  to  the  character  and  terms  of  the   performance  to 
be  made,   such  terms  and  manner  of  performance,   if  not 
binding,  in  any  event   are  at  least  prima  facie  of  conditions 
which  are  binding  on  both  parties.     But,  whatever  may  be 
the  legal  status  of  a  ticket  with  reference  to  the  contract  of 
carriage,  a  discussion  of  the  question  would  not  be  profitable 
here.    The  contention  made  by  the  plaintiff  in  error  is  that 


d 


214  CAR&IB  RS  OF  P ASSBNG  E»S  ^^\  ^^^™ 

(ns) 

Southern  Ry.  Co.  v,  Watson 

when  the  defendant  in  error  contracted  with  it  to  be  trans- 
ported by  the  Southern  Railway  Company  over  its  lines 
from  Tallapoosa  to  Columbus,  Ga.,  it  did  so  on  the  condi- 
tion that  the  passage  was  to  be  continuous,  and  to  be  made 
within  two  days  from  the  time  of  the  issue  of  the  ticket; 
that  the  time  was  ample  within  which  such  journey  might 
be  made  with  comfort  and  convenience ;  that  by  reason  of  cer- 
tain rules  and  regulations  which  the  carrier  had  made  in 
the  conduct  of  its  business  the  passenger  could  not  make  his 
journey,  or  any  part  of  it,  after  the  expiration  of  two  days 
from  the  date  of  the  contract  for  passage,  and  that  after  such 

limit  the  ticket  was  void  for  passage.     To  this 
toj^SulS^ty  contention  the  defendant   in  error  replies  that 

at  the  time  he  purchased  the  ticket  he  made  no 
express  contract  with  the  carrier  as  to  the  time  in  which  his 
journey  was  to  be  performed,  but  that    he  paid  full  fare  for 
his  passage,  that  he  had  no   knowledge  or  notice  at  the  time 
that  he  received  it  that  the  ticket  bore  on  its  face  any  limi- 
tation as  to  time,   and   that   under   the  provisions   of  oar 
law  as  embodied   in  section   2276  of  the   Civil   Code  the 
carrier  was  bound  to  transport  him  under  the  contract  from 
Tallapoosa  to  Columbus  at  any  time  within  the   period  gov- 
erning the  limitation  in  which  such  contracts  may  be  enforced. 
The   provisions   of  this  section  of  the  Code  are:     **A  com- 
mon carrier  cannot  limit  his  legal   liability   by  any  notice 
given,  either  by  publication  or  by  entry   on   receipts  given 
or  tickets  sold.     He  may  make   an  express   contract,    and 
will   then    be   governed  thereby.'*       We    do   not    propose 
to  enter  here  into  a  discussion  of   the  proper  application  of 
the   provisions  Of  law  which  the   section   contains.     That 
has  been   done  in  the  case   of   Railway   Co.   v.    Lippman 
(this  term),  36  S.  K.  202.     It   is  insisted   that  the  rule  here 
announced  is  applicable  to  passenger  carriers.     If  that  be  a 
correct  proposition,   then   by  these   words   of  the   Code,  as 
construed   by  the   defendant   in   error,   a   passenger  carrier 
would  have  the  right   by   an  express  contract  to  limit  his 
liability  (meaning  thereby  his  duty  to  exercise  extraordinary 
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diligence  for  the  safety  of  the  passenger).     For  the  reasons 
fully  given  in  the  discussion  of  the  legal  principles  involved 
in  the  case  last  cited,   supra^  it  is  our  opinion  that  the  pro- 
visions of  this  section  of  the  Code  do  not   apply  in  any  way 
to  a  carrier  of  passengers,  but  they   apply  exclusively  and 
alone  to  a  common  carrier;  that  is,  a  carrier  of  goods.     But 
we  go  further  than  the  point  to  which  the  argument  of  the 
defendant  in  error  would  lead,  and  say  that,  in  our  opinion, 
a  carrier  of  passengers  cannot  limit   his  obligation  to  exer- 
cise extraordinary  diligence  for  the  care  of  his  passengers  by 
a  notice  or  publication,  nor  can  he  do  so  even  by  an  express 
contract,   because   such  a   contract  would  be  void,  as  being 
against  public  policy, — for  a  discussion  of  which  proposition 
see  case  of  Railway  Co.  v,  Lippman,  supra.     If  the  plain- 
tiff below  was  entitled  to  have  a  recovery  against  the  defend- 
ant, that  right  existed  because  the  railway  company  invaded 
some  legal  right  of  the  plaintiff.     If  the  ejection,  which  was 
clearly  shown,  was  unauthorized,  it    was  a  tort  committed 
upon  the  person  of  the  defendant  in  error.     On  the  contrary, 
if  there  *was  no  breach  of  legal  duty  on  the  part  of  the  plain- 
tiff in  error  towards  the  passenger,  then  no  right  of  recovery 
existed  in  the  latter.     We  do  not  understand  that  the  plain  • 
tiff  in  error  in  this  case  denies  its  liability  to  in  any  manner 
limit  the  duty  which  the  law  imposes  upon  it  as  a  passenger 
carrier,  either  by  notice  or  by  express  contract.     It  is,  how- 
ever, insisted  against  the  right  of  the  defendant  in  error  to 
sustain  the  verdict  which  was  rendered  in  his  favor :     First. 
That  all  contracts  of  carriage  made  by  the  defendant  railway 
company  with  a  passenger  had  a  time   limit,   in   which  the 
contract  of  carriage  should   be    performed.     Second.  That 
such  contract  resulted  from  a  rule  and  regulation  which  the 
railway  company  had  found    necessary  to  make  for  the  pro- 
tection of  the  passenger  and  the  orderly  and  successful  con- 
duct of  its  business  as  a  passenger  carrier;  that,  in  accordance 
with  such  rule  and  regulation,  the  contract  entered  into  with 
the  plaintiff  below   limited  the  time  in  which  he  could  be 
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carried  from  Tallapoosa,  Ga.,  to  Columbus,  Ga.,  to  two 
days,  and  that  this  was  ample  time,  consulting  the  comfort 
and  convenience  of  the  purchaser  of  the  ticket,  in  which  the 
journey  might  be  made.  Third.  That  this  rule  and  regu- 
lation under  which  the  contract  of  carriage  involved  in  this 
case  was  made,  and  the  ticket  was  issued,  was  fair  and  rea- 
sonable. This  contention  necessarily  brings  us  to  an  inquiry 
concerning  the  power  of  a  carrier  of  passengers  to  make 
rules  and  regulations  for  the  conduct  of  its  business.  It  is 
provided  by  section  2278  of  the  Civil  Code  that  a  carrier  is 
bound  to  receive  all  passengers  offered  that  he  is  accustomed 
to  carry,  upon  compliance  with  such  reasonable  regulations 
as  he  may  adopt  for  his  own  safety  and  the  benefit  of  the 
public.  So  far  as  we  are  informed,  both  text  writers  and 
the  rulings  made  in  adjudicated  cases  are  unanimous  in 
support  of  the  proposition  that  a  carrier  of  passengers  may 
make  reasonable  regulations  as  to  the  conduct  of  its  busi- 
ness. Not  only  so,  but  Mr.  Hutchinson  declares  on  author- 
ity that  the  passenger  takes  his  ticket  always  with  the 
understanding  that  he  will  conform  to  the  reasonable  regu- 
lations of  the  carrier  as  to  the  conduct  of  the  carriage,  and 
that  obedience  to  such  regulations  is  a  condition  of  the  con- 
tract to  carry,  though  not  expressed  in  the  contract,  or  known 
to  the  passenger;  but  that  the  carrier  cannot,  by  regulations 
or  usages  unknown  to  the  passenger,  deprive  the  latter  of 
rights  conferred  upon  him  by  his  ticket,  which  contained  no 
notice  of  such  limitations.  Hutch.  Carr.  §  587.  It  was 
said  by  Brown,  J.,  in  the  case  of  Hibbard  v.  Railroad  Co., 
15  N.  Y.  455,  that  such  regulations  as  would  enable  a  rail- 
road corporation  to  execute  its  difficult  and  responsible 
duties,  insure  the  comfort  and  safety  of  its  passengers,  and 
protect  itself  from  wrong  and  imposition,  it  has  an  un- 
doubted right  to  prescribe,  provided  such  regulations  are 
reasonable  and  just. 

It  is  contended  here  that  rules  and  regulations  limiting 
the  time  within  which  a  ticket  over  its  route  shall  be  good 
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for  passage  may  be  made  by  the  carrier,  and  that,  when  so 
made,   if  the  time  limited  be  reasonable,  the  ^  _.      ^^ 

'  '  OuTiers  of  Pas- 

stipulation  is   good  in   law.     On   this   subject  u^^SfrTckSS^ 

Mr.  Hutchinson,  in  section  576  of  his  work  on  ^tSSS^iSS^ 

tion* 

Carriers,  says  that  '*the  company  may  lawfully 
limit  the  time  within  which  the  ticket  shall  be  used,"  for 
which  proposition  he  cites  Hill  v.  Railroad  Co.,  63  N.  Y. 
101 ;  Elmore  v.  Sands,  54  N.  Y.  512 ;  Rawitzky  v.  Railroad 
Co.,  40  La.  Ann.  47,3  South.  387;  Barker  v.  Coflin,  31 
Barb.  556.  In  his  treatise  on  the  Law  of  Railroads  (vol- 
ume 3,  p.  1638),  Mr.  Wood  declares  that  the  carrier  may 
impose  any  reasonable  limitation  as  to  time ;  that  a  ticket 
"good  only  two  days  after  date,"  or  **for  this  day  ard  train 
only,"  ceases  to  have  any  validity  after  that  date,  although 
it  has  never  been  used ;  citing  Railroad  Co.  v.  Proctor,  1 
Allen  267;  Gale  v.  Railroad  Co.,  7  Hun  670.  Mr.  Elliott, 
in  his  Law  of  Railroads  (volume  4,  §1598),  declares  that 
''the  right  of  a  railroad  company  to  limit  the  time  within 
which  a  ticket  over  its  road  shall  be  good  is  well  settled," 
for  which  he  cites  Churchill  v.  Railroad  Co.,  67  111. 
390;  Pennsylvania  Co.  v.  Hine,  41  Ohio  St.  276; 
and  a  number  .of  Hidditional  -authorities  in  note  3,  p. 
2496.  We  have  preferred  to  take  the  terse  statement 
of  the  rule  laid  down  by  these  text  writers,  rather 
than  to  make  quotations  from  the  authorities  cited.  An 
examination,  however,  of  the  cases  which  these  authors  have 
cited  to  support  the  doctrine  shows  that  the  rules  enunciated 
are  supported  by  the  adjudications  made.  In  the  case  of 
Elmore  v.  Sands,  54  N.  Y.  512,  quoted  by  Mr.  Hutchinson, 
supray  it  was  said  in  the  opinion  that:  "Railroad  compa- 
nies carrying  passengers  have  the  right  to  make  reasonable 
rules  and  regulations  for  conducting  their  business,  and  they 
and  their  agents  incur  no  liability  in  enforcing  them  in  a 
proper  manner.  *  ^  ^  He  had  his  option  either  to  pay 
upon  the  train,  or  to  purchase  the  ticket,  and  exhibit  that  as 
evidence  of  his  right  to  ride.  The  railroad  company  was 
not  bound  to  issue  the  ticket  in  advance  of  the  day  on  which 
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it  was  to  be  used,  and  had  the  rig^ht  to  insist  and  provide 
that  it  should  be  used  on  the  day  when  it  was  issued.''  In 
the  absence  of  any  statutory  provision  which  contravenes 
them,  the  principles  ruled  by  the  authorities  to  which  we 
have  referred,  the  reasoning^  adopted  by  the  different  courts 
which  reached  the  conclusion  announced  seeming  to  be  sound 
and  founded  upon  clear  principles  of  right,  are  entitled  to 
great  weight,  if,  indeed,  they  are  not  satisfactorily  conclusive 
of  the  question  involved.  But  it  is  strongly  urged  upon  us 
that  the  decisions  of  this  court  heretofore  made  in  the  cases 
of  Phillips  V.  Railroad  Co.,  93  Ga.  356,20  S.  E.  247;  Boyd 
V.  Spencer,  103  Ga.  828,  30  S.  E.  841 ;  Railway  Co.  v.  Bar- 
low, 104  Ga.  213.  30  S.  E.  732,  and  Railway  Co.  v.  Ricks 
(Oct.  term,  1899),  34  S.  E.  5/0,  are  in  conflict  with  the 
rulings  made  in  the  various  cases  to  which  we  have  referred, 
and  opposed  to  the  reasoning  of  the  courts  which  reached  the 
conclusions  expressed.  We  are  aware  that  much  of  the 
language  which  appears  in  the  discussion  of  each  of  these 
cases  will  support  this  criticism,  and  that  in  some  of  these 
cases  the  provisions  of  section  2276  are  recognized  as  appli- 
cable to  the  carriers  of  passengers,  but  it  must  be  borne  in 
mind  that  in  none  of  them  was  it  insisted  that  the  provisions 
there  incorporated  applied  exclusively  to  common  carriers, — 
in  other  words,  carriers  of  goods, — and  also  that  in  no  one  of 
these  cases  was  the  question  whether  a  time  limit  placed  upon 
a  ticket  in  pursuance  of  a  regulation  bound  the  passenger  as 
a  rule  of  the  company  governing  the  contract  of  passage. 
On  the  contrary,  in  none  of  them  were  these  questions  made 
or  decided,  and  no  court  is  bound  by  any  adjudication  when 
it  is  sought  to  make  that  adjudication  applicable  to  a 
question  not  then  made  or  considered.  Because  of  the 
defenses  made  in  those  cases,  we  have  no  criticism  to  make 
of  the  judgments  there  rendered.  The  ruling  made  in  the 
present  case  is  not  based  on  the  ground  that  section  2276  of 
the  Civil  Code  does  not  apply  to  a  carrier  of  passengers.  We 
have  in  another  case  endeavored  to  show  that  it  does  not. 
But,  whether  it  does  or  not,  the  rulings  here  made  do  not 
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rest  on  its  provisions.  A  review  of  the  ruling^s  made  in  these 
cases  is  had  in  the  Lippman  Case,  supra.  All  the  author- 
ities Which  support  the  doctrine  that  a  railroad  company 
may*  by  rules  and  res^ulations,  limit  the  time  in  which  a 
ticket  can  be  used  for  passage,  concur  in  the  view  that  such 
regulations  must  be  reasonable,  and  whether  or  not  a  regu- 
lation of  this  character  is  or  is  not  reasonable  is  a  question 
to  be  determined  by  the  court.  On  this  subject,  the  rule,  as 
we  understand  it,  is  that,  where  the  facts  are  not  disputed, 
the  reasonableness  of  a  regulation  of  a  common  carrier 
affecting  the  transportation  of  passengers  is  one  of  law  for 
the  court,  and  not  of  fact  for  the  jury.  Railway  Co.  v. 
Adcock,  52  Ark.  406,  12  S.  W.  874;  Railway  Co.  v.  Hardy, 
55  Ark.  134,  17  S.  W.  711 ;  Railroad  Co.  v.  Rhodes,  25  Fla. 
40,  5  South.  633;  Gregory  v.  Railway  Co.  (Iowa),  69  N.  W. 
53^;  Chilton  v.  Railway  Co.,  114  Mo.  88,  21  S.  W.  457. 
See,  also.  Central  Railroad  &  Banking  Co.  v,  Brunswick  & 
W.  R.  Co.,  87  Ga.  386,  13  S.  E.  520;  Railway  Co.  v.  John- 
son, 90  Ga.  501,  16  S.  E.  49;  Railroad  Co.  v.  Moore,  94  Ga. 
457,  20  S.  E.  640;  Railroad  Co.  v.  Bussey,  95  Ga.  591,  23 
S.  E.  207. 

This  brings  us  to  the  question  next  in  order;  that  is, 
whether  or  not  such  a  rule  is  reasonable.  It  has  been  so 
often  determined  that  such  is  a  reasonable  rule  by  the  author- 
ities cited  in  the  foregoing  part  of  this  opinion 
that  the  ruling  which  we  make  that  it  is  is  ren-  gJSST®*"*" 
dered  very  much  stronger  by  the  sanction  of 
the  many  eminent  jurists  presiding  in  the  courts  of  last 
resort  in  very  many  of  the  states  of  the  Union.  Under  ordi- 
nary circumstances,  when  a  plain  ticket  is  issued  without 
conditions  or  limitations  to  a  prospective  passenger,  that 
ticket  can  be  made  nothing  but  a  receipt  or  token,  and  only 
shows  that  the  person  holding  it  is  entitled  to  be  transported 
between  certain  named  points ;  and  it  cannot  be  questioned 
that  the  holder  of  it  may  use  it  at  his  pleasure  within  the 
statutory  period  for  the  enforcement  of  a  contract.  This 
right,  however,  is  not  without  its  burdens.     If  the  ticket  be 
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lost  or  stolen,  it  can  as  well  be  used  by  another  as  by  the 
one  who  purchased  it.     It  cannot,  from  any  fair  view,  we 
think,  be  considered  unreasonable  that  the  carrier  may  pro- 
vide a  method  by  which,  if  a  railroad  ticket  is  lost,  or  if,  for 
some  unforeseen  cause,  the   purchaser  is  unable  to  use  it 
within  the  time   limit,  if  it  be   limited,   that  it   may  be  re- 
deemed, or,  if  the  purchaser  travels  only  a  part  of  the  dis- 
tance to   which   the   ticket  entitles  him  to  go,  that  the  part 
remaining:  unused  may  be  redeemed.     Certainly  such  regula- 
tions provide  a  protection  to  dona  fide  passengers,  and  as  to 
them   and  to  the  public  there  can  be  nothing  unreasonable 
in  such  regulations.     On  the  other  hand,  it  is  but  reasonable 
that  the  carrier  may  prescribe  a  rule  by  which  he  may  know 
how  many  persons  are  to  travel  on  a  particular  train  during 
a  given  day  or  time.     It  is  not  unreasonable  for  the  carrier 
to  confine  the  passage  contracted  for  to  the  person  to  whom 
it  has  contracted  to  carry,  and  it  is  nothing  more  than  rea- 
sonable that  the  carrier  should  have  an  opportunity  to  re- 
ceive from  all   persons  who   have  occasion  to  travel  over  its 
lines  the  compensation  which  the  law  allowed  it  to  charge ; 
and,  inasmuch  as  it  is  able  with  the  limitation  of  time,  taken 
in  connection   wuth  the  obligation  of  the  -  carrier,  to  make 
a  redemption  of  unused   or  partly  unused  tickets  when  so 
limited,  it  is  reasonable* — not  only  reasonable,  but  just; 
just  not  only  to  the  carrier,  but  to  the  passenger  as  well. 
And  such  a  regulation  being,  as  we  have  attempted  to  show, 
within  the  limit  of  the  power  of  the  carrier  to  prescribe,  and 
reasonable,   there  seems  to  exist  no  reason  why  the  rule 
which  was  in  force   and  promulgated  at  the  time  the  defend- 
ant in  error  purchased  his   ticket  for  passage  should  not  be 
maintained.     It   follows   from  what  has  been   said  that  the 
defendant  in  error,  by  reason  of  the  rule  adopted  by  the 
carrier  for  the  transportation  of  passengers,  was  not  entitled 
to  use  the  ticket   which   had   been  issued   to   him  after  the 
expiration  of  the  time  limit  placed  upon  it.     He  should  have 
paid  his  fare,  and  caused  the  ticket  to  be  redeemed.    As  he 
failed  to  do  so,  but  insisted  on  his  right  to  use  the  ticket  for 
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passage,  no  right  of  action  accrued  to  him  to  recover  dam- 
ages for  his  expulsion  from  the  train  in  the  manner  in  which 
it  was  shown  to  have  been  done  by  the  evidence  in  the  case. 
The  court  having  refused  to  give  in  charge  to  the  jury  certain 
requests   properly  made,  which  embodied  the  views  of  the 
law  which  govern  the  case  as   herein  indicated,  the  court 
committed  error  in  overruling  the  motion  for  a  new  trial. 
It  is  but  a  matter  of  justice   for  us  to  say   here  that,  in 
addition   to  the  very  able  and  comprehensive  briefs  sub- 
mitted by  the  counsel  in  this  case,  we  have  derived   much 
assistance    from    the    excellent  briefs   of  Messrs.   Dorsey, 
Brewster  &  Howell  and  Sanders  McDaniel,  counsel  for  plain- 
tiff in  error  in  the  case'of  ilailway  Co.  v,  Dyson,  109  Ga.  — , 
34  S.  E.  997,  in  which  the  leading  questions  discussed  here 
were  made,   but  in  which  it  was  not  necessary  that  they 
should  be  decided.    Judgment  reversed.     All  the  justices 
concurring,  except  Fish,  J.,  absent  on  account  of  sickness. 


Stonbr 
Chicago  G.  W.  Ry.  Co. 

{Supreme  Court  of  lowa^  Oct,  ^5,  i8gg,) 

Carriage  of  Freight — Verbal  Agreement— Written  Agreement  after 
Loading  on  Car — Question  for  Jury.* — Where  there  is  a  verbal 
agreement  for  the  carriag^e  of  freight,  under  which  the  shipper  loaded 
it  upon  the  car,  the  carrier  cannot  modify  such  agreement,  by, 
subsequently,  merely  presenting  to  the  shipper  a  receipt  for  the 
goods,  without  directing  the  shipper's  attention  expressly  to  its  pro- 
visions and  procuring  his  assent  thereto  ;  and  it  was  a  question  for 
the  jury  whether  the  contract  of  shipment  in  question  was  verbal,  or 
was  expressed  by  a  receipt  presented  after  the  freight  was  loaded  on 
defendant's  car. 

*See  Louisville  Sl  N.  R.  Co.  v.  Cooper  (Ky.),  17  Am.  &  Eng.  R. 
Cas.,  N.  S.,  304,  2lxi6.  foot-note. 
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Case  at  Bar. — In  the  caae  at  bar,  there  could  be  no  recovery  ;  as  it 
appeared  that  but  for  plainti£P's  failure  to  perform  his  part  of  the 
contract  of  shipment  defendant's  part  would  have  been  fulfilled. 

Appeai.  by  plaintiff  from  Butler  county  district  court. 
Affirmed, 

M.  F,  Edwards  and  J.  H.  Scales^  for  appellant. 
O,  C,  Miller i  for  appellee. 

Robinson,  C.  J.  In  September,  1896,  the  plaintiff  was 
the  owner  of  a  merry-go-round,  which  was  in  the  town  of 
Allison.     He  desired  to  have  it  transported  to  Webster  City 

oaae  stated.         ^^  ^^^  ^^^  ^^^  ^^  *^®  mouth,  for  the  purpose  of 

operating  it  there  during  the  annual  fair,  which 
commenced  on  the  23d ,  and  continued  three  days.  He  claims 
that  the  agent  of  the  defendant  at  Allison  verbally  agreed  in 
behalf  of  the  defendant  to  transport  the  merry-go-round  from 
Allison  to  Webster  City  by  way  of  Waterloo,  to  make  connec- 
tion with  and  deliver  to  the  regular  local  freight  train  over  the 
Illinois  Central  Railroad  at  Waterloo  on  or  before  the  after- 
noon of  September  20th,  thence  to  be  transported  to  Webster 
City  in  the  afternoon  of  Tuesday,  September  22d;  that  the 
merry-go-round  was  delivered  to  the  defendant  for  carriage 
under  that  agreement,  but  that  the  defendant  failed  to  trans- 
port it  over  the  route  agreed  upon ;  that  there  were  unnec- 
essary and  unreasonable  delays  in  the  transportation  of  the 
merry-go-round,  and  on  the  last  day  of  the  fair  it  was  at 
Waterloo,  and  did  not  reach  Webster  City  in  time  for  use. 
The  defendant  denies  that  it  received  the  merry-go-round  for 
shipment  to  Waterloo,  to  be  there  delivered  to  connecting 
lines  fortransportationto  Webster  City,  but  avers  that  it  was 
to  be  delivered  to  connecting  lines  at  Waverly  for  transportation 
to  Webster  City.  The  defendant  denies  that  a  verbal  agreement 
for  the  transportation  of  the  property  was  made,  and  avers  that 
the  agreement  was  in  writing,  and  fully  performed  on  its  part, 
and  that  by  the  terms  of  the  agreement  it  was  not  liable  for 
any  delay  in  the  transportation  of  the  property  by  connect- 
ing lines.     The  district  court,   in  sustaining  the  motion  to 
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direct  a  verdict,  said :  "I  think  on  the  record  of  this  whole 
case,  as  it  stands,  the  court  would  not  be  warranted  in  sus- 
taining a  verdict  here  on  the  admitted  facts  in  the  case.  It 
seems  now  to  be  clearly  shown  that  the  property  in  question 
was  not  received  by  this  company  in  time  for  any  train  before 
the  train  by  which  it  was  actually  shipped,  and  that  it  was 
immediately  shipped  and  transferred  to  the  other  line  of  road. 
If  there  was  any  damage,  it  wasn't  through  the  fault  or  neg- 
lect of  this  defendant.  I  think  that  affirmatively  appears  now 
from  the  evidence  that  is  uncontradicted.  With  that  condi- 
tion of  the  record,  this  motion  should  be  sustained." 

1.  There  was  evidence  which  tended  to  show  the  follow- 
ing :    On  Friday,  September  18th,  the  plaintiff  applied  to  the 
agent  of  the  defendant  at  Allison  for  information  in  regard  to 
the  shipment  of  the  merry-go-round  to  Webster 
City,  telling  him  that,  unless  it  could  be  shipped  SS^^Tferbai 
by  rail  so  as  to  reach  Waterloo  in  time  for  the  ^#5itS^m^e«- 

'  ment  after Xoad- 

west-bound  way  freight  train  of  the  next  Mon-  ^to^jSi?"**"" 
day  morning,  he  would  haul  it  across  the  county 
to  Aplington,  at  the  same  time  stating  that  he  had  a  contract 
with  the  fair  association  at  Webster  City  to  run  the  merry- 
go-round  at  that  place  during  the  fair.  The  agent  assured 
the  plaintiff  that  he  could  furnish  a  car,  and  have  it  at  Water- 
loo by  Sunday  afternoon.  In  answer  to  a  suggestion  of  the 
plaintiff  that  it  would  be  nearer  to  ship  by  Hampton,  the 
agent  said  that  it  would  be  ''just  as  quick  the  other  way,  and 
that  it  would  go  over  their  line  of  road  to  Waterloo.*'  Noth- 
ing was  said  in  regard  to  shipping  by  way  of  Waverly. 
The  agent  also  said  that  the  car  should  be  loaded  and  ready 
to  go  oat  Saturday,  and  the  merry-go-round  was  loaded  in  a 
car  of  the  defendant  under  the  arrangement  thus  made  with 
its  agent.  The  car  was  hauled  to  Waverly,  and  there  deliv- 
ered to  the  Illinois  Central  Railway  Company  in  the  morn- 
ing of  Monday,  September  2 1st.  There  were  no  trains  south 
on  the  road  of  that  company  until  the  next  day,  when  the 
car  was  hauled  to  Waterloo.  Had  it  been  sent  out  from 
Waterloo  on  the  first  west-bound    freight  train,    it   would 
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have  arrived  at    Webster    City    at    6  o'clock  in  the  after- 
noon of  that  day.     It  was  within  the   apparent   power  of 
the  agent  of  the  defendant  to  contract  with  the  plaintiff  to 
the  delivery  of  the  car  to  the  connecting  line  at  Waterloo 
within  a  specified  time,    and,    in    the  absence    of  knowl- 
edge of  the  limitation  of  his  power   to   bind  the  company 
by  his  agreement,  the  plaintiff  had  the  right  to  rely  upon  it 
as   binding  upon  the  defendant.      Rudell   v.   Transit  Co. 
(Mich.), 76  N.  W.  380,  5  Am.  &  £ng.  Enc.  Law  (2d  Ed.) 
351;  Wood   v.  Railway   Co.,  68   Iowa   491,  24  Am.  &  Eng. 
R.  Cas.  91,  27  N.  W.  473.     It  appears,  however,  that  two 
hours  after  the  car  was  loaded  the  plaintiff  informed  the 
agent  that  it  was   ready  to  be  taken  out,  and  the  agent  then 
handed  him  a  folded  paper,  which  he  placed  in  his  pocket. 
The  agent  did  not  say  what  it  was,  and  the  plaintiff  did  not 
read  it.     The  paper  proved  to  be  a  receipt  for  the  property, 
which  contained  a  provision  to  the  effect  that  it  was  to  be 
transported  on  the  conditions  indorsed  on  the  receipt.    Among 
those  conditions  were  the  following :     The  defendant  did  not 
undertake  to  carry  the  property  by  any  particular  train,  nor 
to  be  responsible  for  loss  or  damage  arising  from  any  delay 
or  stoppage,  however  occasioned,  but  agreed  to  forward  the 
property  *'with  as  reasonable  dispatch  as  the   general  busi- 
ness of  the  corporation"  would  permit.     It  was   also  pro- 
vided that  no  station  agent  or  clerk  had  authority  to  alter  or 
vary  any  of  the  conditions  set  out.     Did  the  evidence  show 
beyond   controversy    that  the    receipt    and    the   conditions 
thereon  express  the  contract   between  the   parties?     It  is  in 
conflict  with  the  verbal  agreement  testified  to  by  the  plaintiff 
and   others.     It   is   not  shown  that  the  plaintiff  had  any 
knowledge  that  the  agent  lacked  authority  to  make  the  rep- 
resentations and  verbal  agreement  upon  which   the    plaintiff 
relies,   and  the  burden  was  on  the  defendant  to  show  such 
knowledge,  or  to  show  that  the  writing  was  accepted  by  the 
plaintiff  as  the  contract.     The  jury  would  have  been  author- 
ized to  find  that  the  defendant  had   failed  to  show  sach 
knowledge  or  acceptance.     If  there  was  a  valid  verbal  agree- 
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ment,  under  which  the  plaintiff  accepted  and  loaded  the  car, 
the  defendant  could  not  have  varied  or  modified  it,  without 
the  concurrence  of  the  plaintiff,  by  delivering   the  receipt 
after  the  car  was  loaded;  and  assent  of  the  plaintiff  to  the 
alleged  change  cannot  be  inferred  from  his  acceptance  of 
the  folded  writing,  the  contents  of  which  he  did  not  know, 
and  of  which  he  was  not  informed.    The  facts  in  Strohm  v. 
Railway  Co.,   21  Wis.  554,  were  in  some  respects  similar  to 
those  involved  in  this  case,   and   it  was  there  said  of  the 
shipper:     ''Having  previously  entered  into  a  special  verbal 
agreement,  he  may  rightfully  assume,   in  the  absence  of 
notice  to  that  effect,  that  it  is  embodied  in  the  paper  or  receipt, 
or,  at  least,  that  the  receipt  contains  nothing  contrary  to  it. 
It  is  in  the  nature  of  a  direct  fraud  or  cheat  for  the  company 
or  its  agents,  after  having  entered  into  a  verbal  agreement, 
thus  wrongfully  to  insert  a  contract  of  an  entirely  different 
character,   and   present  it  to  the  party  without  directing  his 
attention  expressly  to  it,  and  procuring  his  assent.     It  is  no 
answer  for  the  company  in  such  a  case  to  say  that  the  other 
party  should  have  been  more    diligent    and  watchful,  and 
should  have  detected  the  fraud.     So  long  as  he  is  ignorant  of 
the  new  conditions,  and  does  not  assent  to  them,  the  contract 
in  writing  is  not  consummated,  and  parol   evidence  may  be 
received."     See,    also,    Railway  Co.   v.  Wood    (Tex.   Civ. 
App.),30  S.   W.  715;  King  v.    Woodbridge,   34  Vt.   564. 
This  case  differs  from  those  upon  which  the  defendant  relies. 
In  Mulligan  v.  Railway  Co.,  36  Iowa  181,  the  statements  of 
facts  justify  the  conclusion  that  there  was  no  verbal  contract 
of  carriage;  that  the  shipper  knew  that  the  carrier   relied 
upon  the  bill  of  lading  which  it  delivered  to  him  as  express- 
ing the  contract;  and  that,  knowing  that  such  was  the  case, 
the  shipper  neglected  to  read  the  bill  of  lading.     It  was  said 
that  under  such  circumstances  he  could  not  rely  upon  lack 
3f  knowledge  of  its  contents.     In  the  cases  of  Robinson  v. 
Transportation  Co.,   45  Iowa  470,   Garden   Grove  Bank  v. 
Humeston  &  S.  Ry.  Co.,  67    Iowa   526,    23  Am.  &  Eng.  R. 
2as.  695,  25  N.  W.  761,andHewettv.  Railway  Co.,  63  Iowa 
18  (N  s)  A  A  E  R  Cas— 15 
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611,  18  Am.  &  Eng.  R.  Cas.  568, 19  N.  W.  790,  the  contracts 
were  evidenced  by  bills  of  lading,  and  there  was  no  claim, 
as  in  this  case,  that  the  contracts  were  verbal.  We  conclude 
that  whether  the  contract  of  shipment  was  verbal,  or  was 
expressed  by  the  receipt  and  the  conditions  therein,  was  a 
question  of  fact  for  the  determination  of  the  jury. 

2.  The  plaintiff  testified   that  the  verbal  contract  for  the 
shipment  o4  the  merry-go-round  required  that  it  be  loaded  in 
the  car  in  time  to  be  sent  out  on  Saturday,  but  the  uncon- 
tradicted evidence  shows  that  the  car  was  not 

•Omm  at  Bar. 

loaded  and  ready  to  be  sent  out  until  too  late 
for  the  freight  train  of  that  day.  The  defendant  could  have 
sent  the  car  to  Waterloo  over  its  own  line,  but  there  was  no 
transfer  track  at  that  point  over  which  the  car  could  have 
been  transferred  to  the  Illinois  Central  track.  Therefore  the 
route  over  which  to  take  the  car  to  be  placed  on  the  Illinois 
Central  Railway  at  Waterloo  was  to  deliver  it  to  that  road  at 
Waverly.  Had  the  car  been  ready  to  go  out  on  Saturday, 
it  would  have  been  delivered  in  Waverly  in  time  to  have 
been  sent  to  Waterloo  on  Sunday,  and  the  contract  of  the 
defendant  would  have  been  fulfilled.  It  thus  appears  that 
the  failure  of  the  plaintiff  to  perform  his  part  of  the  contract 
was  the  direct  cause  of  the  delay  in  sending  the  merry-go- 
round  to  Waterloo,  and  he  cannot  base  a  recovery  on  his  own 
wrong.  We  conclude  that  the  district  court  properly  directed 
a  verdict  for  the  defendant,  and  its  judgment  is  affirmed. 


Cleveland,  C,  C.  &  St.  L.  Ry.  Co. 

V. 

Tartt. 

{Circuit  Court  of  Appeals t  Seventh  Circuit,  Jan.  2S,  /900,) 

Duty  to  Trespassers  on  Right  of  Way.*— As  between  a  railroad 
company  and  a  trespasser  on  the  right  of  way,  no  duty  of  care  to 
avoid  injuring  him  arises  until  those  in  charge  of  the  train  have 

^See  13  Am.  A  B^ng.  R.  Cas.,  N.  S.,  824  et  seg,,  note. 
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discovered  his  presence  on  or  dang^erously  near  the  track,  and  have 
reasonable  cause  to  believe  that  injury  will  result  unless  the  prog^ss 
of  the  train  is  arrested. 

Same — Speed  in  Violation  of  Ordinances.* — In  an  action  for  injury 
to  a  trespasser  by  a  railroad  train,  plainti£P  cannot  successfully  com- 
plain because  the  train  was  running  at  a  dangerous  rate  of  speed,  in 
violation  of  a  municipal  ordinance. 

Injuf7  to  Trespasser — Willful  Negligence — Pleading. — In  such  an 
action,  to  raise  the  issue  of  willful  injury,  the  intention  to  inflict  the 
injury  must  be  directly  and  explicitly  alleged. 

Brror  by  defendant    to  the  circuit  court  of  the  United 
States  for  the  Southern  district  of  Illinois.     Reversed, 

George  F.  McNuUy,  for  plaintiff  in  error. 
A,  R.  Taylor^  for  defendant  in  error. 

Before  Woods  and  Jenkins,  Circuit  Judges,  and  Baker, 
District  Judge. 

Baker,  District  Judge.     This  case  has  been  before  this 
court,  when  it  was  reversed  and  remanded,  with  instructions 
to  grant  a  new  trial,  and  to  permit  the  declaration  to  be 
amended.     Railway  Co.  z^.  Phillips'  Adm'r,  24 
U.  S.  App.  489,  12  C.   C.  A.  618,  64  Fed.  823. 
On  the  return  of  the  case  a  new  trial  was  granted,  and  the 
declaration  was    amended  by    simply    inserting  the  word 
"willful"  in  three  places  next  before  the  word  * 'negligence." 
The  evidence  on  the  last  trial  differs  in  no  essential  particu- 
lar from  that  on  the  former,  except  that  upon  the  last  trial 
evidence  was  introduced  showing  that  the  train  could  have 
been  stopped  within  the  distance  of  2,000  feet,  or  thereabouts. 
The  statement  of  facts  found  in  the  former  report  of  this 
case,  except  the  evidence  in  reference  to  the  distance  within 
which  the  train  could  have  been  stopped,  is   adopted  as  a 
substantially  correct  statement  of  the  facts  in  the  present 
case.    To  set  out  the  numerous    instructions    given    and 
refused  to  which  exceptions  were  taken  would  needlessly 
protract  this  opinion.     The  record  contains  52  assignments 

*8ee  Sutherland  v,  Cleveland,  etc.,  Ry.  Co.,  8  Am.  &  Eng.  R.  Cas.^ 
K.  8.,  424,  and  noies^  428  et  seq. 
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of  error.  The  instructions  are  not  entirely  harmonious  in 
their  statement  of  the  legal  principles  applicable  to  the  case, 
and  it  is  not  apparent  how  the  jury  could  have  reached  the 
verdict  they  did,  if  they  had  been  governed  by  the  instruc- 
tions given.  But,  as  the  case  ought  to  be  reversed  for  error 
in  refusing  to  direct  a  verdict  for  the  plaintiff  in  error,  a 
careful  examination  of  the  other  errors  assigned  is  unneces- 
sary. 

It  was  decided  when  the  case  was  here  before  that  the 
deceased  was,  at  the  time  he  was  killed,  a  trespasser  or  mere 
naked  licensee  on  the  right  of  way  of  the  plaintiff  in  error, 
and,  as  such,  that  it  owed  him  no  duty  of  care  to  provide 
against  accidents  to  him.  We  also  held  that  the  court  erred 
in  refusing  to  direct  a  verdict  in  favor  of  the  plaintiff  in  error 
on  the  ground  that  the  evidence  was  insufficient  to  justify  a 
submission  of  the  case  to  the  jury.  These  rulings  became 
the  law  of  the  case,  and  must  control  the  decision  on  the 
present  writ  of  error,  unless  the  case  made  by  the  evidence 
differs  in  some  material  and  controlling  aspect  from  that 
made  on  the  former  trial.  A  careful  study  of  the  evidence 
which  is  in  the  record  fails  to  disclose  any  material  difference, 
except  that  in  relation  to  the  distance  within  which  the  train 
could  have  been  stopped.  That  the  deceased  was  a  trespasser 
or  mere  naked  licensee  at  the  time  he  was  killed  is  clearly 
shown,  and  is  the  settled  law  of  the  case ;  and  as  no  new 
or  additional  evidence  was  produced,  except  as  above  stated, 
the  court  below,  in  obedience  to  the  opinion  of  this  court, 
ought  to  have  sustained  the  request  of  the  plaintiff  in  error 
to  direct  the  jury  to  find  a  verdict  in  its  favor.  But,  if  this 
was  the  first  time  this  case  was  before  us,  the  result  must  be 
the  same.  The  undisputed  evidence  shows  that  the  deceased 
and  his  son  were  trespassers  on  the  right  of  way  of  the  plain- 
tiff in  error  at  the  time  he  was  killed.  The  evidence  fails  to 
show  negligence  on  the  part  of  the  plaintiff  in  error  or  its 
servants  which  was  the  proximate  cause  of  the  death  of  the 
plaintiff's  intestate.  It  is  firmly  settled  that  it  is  not  the 
duty  of  the  employees  operating  a  railroad  train  to  exercise 
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care  and  diligence  in  looking  for  trespassers  on  the  railway 
track,  and  that  no  duty  of  care  in  respect  of  such  tres- 
passer arises  until  he  is  seen  upon  or  so  near  the  rail- 
road track  as  to  show  that  he  is  liable  to  injury  from  the  train 
moving  thereon.  Nor  does  it  become  the  duty  of  the  train- 
men to  arrest  the  progress  of  their  train  as  soon  as  they  dis- 
cover a  trespasser  on  or  dangerously  near  the  track.  They 
have  the  right  to  proceed  on  the  assumption  that  the  tres- 
passer, having  a  .due  regard  for  his  own  personal  safety, 
will  voluntarily  withdraw  from  the  track,  and  not  remain  in 
a  place  of  known  danger  until  he  is  injured  or  killed.  It  is 
only  when  it  becomes  apparent  that  such  trespasser  is  either 
unaware  of,  or  unable  Co  avoid,  impending  danger,  and 
when  those  in  charge  of  the  train  have  reasonable  cause  to 
apprehend  that  injury  will  probably  result  unless  an  effort  is 
made  to  stop  the  train,  that  it  becomes  their  duty  to  do  so. 
As  between  the  railway  company  and  the  tres  - 
passer,  no  duty  of  care  to  avoid  injury  arises  pMMnonsiffht 
until  those  in  charge  of  the  train  have  discov- 
ered his  presence  on  or  dangerously  near  the  track,  and  have 
reasonable  cause  to  believe  that  injury  will  result  unless  the 
progress  of  the  train  is  arrested.  Although  the  railway 
track  may  be  level  and  straight,  so  that  those  in  charge  of 
the  train  by  the  exercise  of  due  care  might  have  seen  the 
trespasser  long  before  they  did,  still  such  negligent  failure 
to  discover  his  presence  on  or  near  the  track  will  of  itself 
constitute  no  actionable  wrong  of  which  he  can  complain. 
If  the  train  is  running  at  a  high  and  dangerous 
rate  of  speed,  in  violation  of  an  ordinance,  it  is  violation  of  ordi- 

'^  '  nances. 

mere  negligence,  of  which  the  trespasser  can- 
not successfully  complain;  nor  in  such  a  case  would  any 
special  duty  of  care  arise  until  the  presence  and  apparent 
danger  of  the  trespasser  was  actually  discovered.  Hence, 
even  if  those  employed  on  the  engine  which  killed  the 
plaintiff *s  intestate  could  have  seen  him  when  he  was  2,400 
feet  from  the  train,  their  failure  to  discover  his  presence  or 
that  of  his  son  until  the  train  was  a  little  more  than  700  feet 
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from  them  would  give  no  right  of  action.  There  was  no 
evidence  offered  on  behalf  of  the  plaintiff  below  to  prove 
that  the  employees  on  the  train  actually  discovered  th^  pres- 
ence of  the  deceased  or  his  son  on  or  near  the  track  until 
just  before  the  accident  happened.  The  evidence  clearly 
shows  that  the  presence  of  the  deceased  and  his  son  on  the 
track  was  not  actually  discovered  by  any  of  the  trainmen 
until  the  train  was  within  less  than  800  feet  from  them,  and 
that  as  soon  as  they  were  seen  the  danger  signal  was  sounded  ^ 
the  emergency  brakes  applied,  and  everything  was  done 
which  with  due  care  for  the  safety  of  the  train  and  its  passen- 
gers could  have  been  done  in  the  exercise  of  ordinary  care 
and  prudence,  and  that  the  train  was  actually  stopped  within 
2,000  feet  or  thereabouts  from  the  point  where  the  train  was 
when  the  deceased  and  his  son  were  first  seen  upon  or  n«ar 
the  track.  The  case  made  by  the  evidence  was  such  as  made 
it  the  duty  of  the  court  to  grant  the  request  of  the  plaintifiF 
in  error  to  direct  a  verdict  in  its  favor.  Deciding,  as  we  do, 
that  the  court  erred  in  refusing  to  direct  a  verdict  for  the 
plaintiff  in  error,  it  becomes  unnecessary,  and  would  not  be 
profitable,  to  consider  the  other  51  errors  assigned. 

Woods,  Circuit  Judge  (concurring).  When  this  case 
was  first  here,  our  ruling  was  that  * 'the  declaration  *  *  * 
counts  upon  negligence,  and  not  upon  willfulness,  as  the 

ground  of  action,''  and  that  it  was  therefore 
^i£S^!%^5ijSi  unnecessary  to  express  an  opinion  whether, 
nlLfiw^        upon  the  facts  disclosed,  the  action  could  be 

maintained  for  a  willful  injury.  Apparently  for 
the  purpose  of  raising  that  issue  the  declaration  was  amended 
by  inserting  the  word  **  willful"  to  qualify  the  alleged  negli- 
gence, so  that  as  amended  the  charge  is  that  the  defendant's 
servants,  with  gross,  reckless,  wanton,  and  willful  negli- 
gence, failed  to  reduce  the  speed  of  the  engine,  and  to  give 
any  signal  or  warning  to  the  deceased  and  his  child  of  the 
approach  of  the  train  by  which  they  were  run  down.  Man- 
ifestly, the  amendment  did  not  affect  the  essential  character 
of  the  charge.     It  is  one  thing  to  allege  the  willful  or  inten- 
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tional  infliction  of  an  injury,  and  quite  another  to  allege  the 
willful  doing  or  omitting  to  do  something  which  caused,  or 
contributed  to  the  causing  of,  the  injury.     The  defendant's 
servants »    according    to    the  amended  averment,  willfully 
(that  is  to  say,  knowingly  and  purposely)  failed  to  reduce 
the  speed,  and  to  give  to  the  deceased  any  signal  or  warning 
of  the  approach  of  the  train ;  but  it  is  not  alleged  or  implied 
that  there  was  in  the  mind  of  the  engineer  or  fireman  any 
intention  to  inflict  injury,  or  any  perception  that  the  deceased 
and  his  son  were  not  properly  regardful  of  the  situation,  and 
would  avoid  harm,  as  they  might  easily  have  done,  by  step- 
ping aside.     '* Willful  or  intentional  injury,"   as  we  said 
before,  '* implies  positive  and  aggressive  conduct,  and  not 
the  mere  negligent  ommission  of  duty*';  and  the  willful 
omission  to  do  something  which  duty  requires,  it  is  equally 
clear,  does  not  of  itself  imply  an  intention  to  injure,  and 
such  intention  should  not  be  imputed  unless  directly  proven, 
or,  under  the  circumstances,  that  result  must  have  been  per- 
ceived to  be  probable.     In  other  words,  as  a  matter  of  plead- 
ing, it  is  the  same  whether  an  act  or  an  omission  to  act  be 
alleged  to  have   been    negligent  or  intentional.     If  it  be 
sought  to  charge  a  willful  injury,  the  intention  to  inflict  it 
must  be  directly  and  explicitly  alleged.     As   a  matter  of 
proof,  it  may  be  enough  to  show  negligence  of  such  gross, 
wanton,  or  willful  character  as  to  justify  the  inference  of  an 
intention   or  willingness  to  injure.     It  is  easy  to  suppose 
circumstances  or  conditions  which,  if  they  did  not  in  the 
particular  case  justify  an  omission  to  retard  the  speed  of  a 
train,  or  to  sound  the  whistle  sooner  than  it   was  sounded, 
would  exclude  all  suspicion  of  bad  faith.     The  engineer  in 
this  instance   might  have  seen  the  deceased  upon  the  track 
2)000  feet  away,  instead  of  700  feet,  as  he  testified;  and, 
disregarding  his    testimony,    the  jury    may  have  inferred 
that  he  ought  to  have  seen,  and  did  sooner  see,  the  deceased 
upon  the  track.     But,  that  conceded,  there  is  no  evidence 
whatever  to  justify  an  inference  that  he  entertained  any  pur- 
pose or  had  any  thought  of  harming  the  deceased  or  his  boy.. 
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The  affirmative  testimony  of  a  number  of  witnesses  is  that 
the  alarm  whistle  was  sounded  when  the  engine  was  near 
700  feet  from  the  point  of  collision,  and  against  that  is  the 
testimony  of  a  single  witness  that  she  heard  neither  bell  nor 
whistle.  The  affirmative  testimony,  it  is  clear,  ought  not  to 
be  considered  as  overborne  by  the  negative ;  but,  whether 
the  truth  in  this  respect  was  one  way  or  the  other,  the  case 
was.  at  most,  one  of  negligence  only,  against  one  whose  posi- 
tion as  a  trespasser  made  a  right  of  action  on  that  ground  alone 
impossible.  That  he  was  a  trespasser  upon  the  track  of  the 
defendant's  road  is  conceded  in  the  brief  for  the  defendant  in 
error.  The  trial  proceeded  throughout  on  that  theory,  and 
no  question,  it  is  admitted,  was  made  upon  the  point;  but  it 
is  insisted  that  the  defendant's  servants,  notwithstanding 
the  negligence  of  the  deceased,  could,  after  discovering  the 
peril,  have  averted  it  by  timely  warning,  or  by  slackening 
the  speed  of  the  train.  On  this  point  reference  is  made  to 
Cahill  V.  Railway  Co.,  46  U.  S.  App.  85,  20  C.  C.  A.  184, 
74  Fed.  285 ;  Railroad  Co.  v.  Morlay,  58  U.  S.  App.  526,  30 
C.  C.  A.  6,  86  Fed.  240;  Anderson  v.  Hopkins,  63  U.  S. 
App.  533,  33  C.  C.  A.  346,  91  Fed.  77,  and  other  cases,  as 
overthrowing  the  doctrine  that  there  can  be  no  recovery  for 
an  injury  to  a  person  wrongfully  upon  a  railroad  track 
unless  the  injury  was  willful  or  intentional.  The  Cahill  Case 
is  plainly  distinguishable;  and  the  doctrine  of  the  Anderson 
and  Morlay  Cases  is  manifestly  not  applicable  here,  because 
in  this  case  the  deceased  and  his  son  were  not  perceived  by 
the  engineer  to  be  in  a  position  of  peril  from  which  they  were 
not  likely  to  escape  by  their  own  exertions. 

The  only  tangible  proof  of  negligence  which  went  to  the 
jury  was  that  the  train  by  which  the  deceased  was  killed 
was  running  at  the  rate  of  fifty  to  sixty  miles  an  hour,  in 
violation  of  an  ordinance  of  the  town  which  forbade  a  speed 
exceeding  ten  miles  an  hour.  The  proof  of  that  ordinance 
should  have  been  withdrawn  fiom  the  jury.  It  consisted  of 
a  copy  of  the  ordinance,  with  a  certificate  of  the  town  clerk 
attached,  verifying  the  ordinance,  and  certifying  that  it  was 
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passed  on  July  7 ,  1877 ,  and  was  duly  published.     This  cer- 
tificate was  attached  to  the  ordinance  as  found  in  a  printed 
book  of  ordinances,  which  contained  copies  of  other  ordinances 
<)i  the  town  of  Venice;  and  it  is  claimed,  on  the  statement  of 
a  witness,  that  a  copy  of  that  pamphlet  was  kept  or  preserved 
by  the  town  board.    The  book,  however,  did  not  purport  to 
be  published  by  authority  of  the  board  of  trustees  or  city 
council,  and  therefore  was  not  admissible,  under  the  statute, 
as  evidence  of  the  passage  and  publication  of  the  ordinances 
found  in  it.     Lindsay  v.  City  of  Chicago,  115  111.  120,  3  N. 
£.  443.    And  while,  as  shown  by  the  opinion  in  that  case, 
the  certified  copy  of  the  ordinance  was  competent  and  prima 
/a^2>evidence  of  the  passage  and  publication  of  the  ordinance, 
yet  when  it  was  shown,  as  it  was,  that  in  the  original  record 
there  was  no  notation  at  the  foot  of  the  ordinance  of  the  fact 
or  date  of  publication,  upon  which  the  clerk  could  have  based 
his  certificate,  and  further  was  shown  by  the  testimony  of  the 
clerk,  who  made  the  certificate,  that  he   knew  nothing  of  the 
fact,  and  did  not  intend  to  certify  to  the  publication  of  the  ordi- 
nance, but  signed  the  certificate   as  prepared  and  presented 
to  him  by  counsel  for  the  defendant  in  error,  the  force  of  the 
certificate  in  that  respect  was  destroyed,  and  there  remained 
no  adequate  proof  of  the  publication  of  the  ordinance.     But, 
if  the  publication  of  the  ordinance  were  conceded,  its  viola- 
tion by  the  defendant  was,  at  most,  evidence   of  negligence 
only,  and  afforded  no  ground   for  recovery   for  injury  to  a 
trespasser.     The  train  by  which  the  intestate  was  killed  was 
tunning  on  time,  and  at  its  usual  speed,  as  for  two  years  or 
Biore  it  had   been   run,   and  as,  to  the  knowledge  of  the 
deceased,  it  had  been  run  for  six  weeks  or  more  before  the 
<iate  of  the  accident.     He  probably  had  no  knowledge  of 
the  ordinance,  and  certainly  neither  counted,   nor  had  the 
tight  to  count,  upon  the  train  being  run  in  accordance  with 
Its  requirement.     The  judgment  below  is  reversed,  and  the 
cause  remanded,  with  directions  to  grant  a  new  trial. 
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Wright 

V, 

Union  R.  Co. 

{Supreme  Court  of  Rhode  Island^  Feb.  21 ,  ipoo,) 

Ejection  of  Trespasser  —  Assault  —  Justification  —  Pleading.*  — 
Plaintiff  alleged  that  defendant,  in  ejecting  him  from  a  car,  kicked 
and  struck  him  many  violent  blows,  and  also  threw  him  from  a  great 
height,  with  great  force  and  violence  to  the  ground,  while  the  car 
was  moving  at  a  high  rate  of  speed,  whereby  he  was  greatly  bruised. 
Defendant's  plea  of  justification  was  that  plaintiff  was  stealing  a 
ride  on  the  car,  and  that  he  was  ejected  by  the  use  of  only  necessary 
force.  Held,  that  such  plea  was  demurrable,  as  it  did  not  set  forth 
circumstances  showing  that  the  acts  charged  were  reasonably 
necessary. 

Demurres  to  defendants  plea  sustained, 

John  S,  Murdoch  and  Frederick  A,  Jones ,  for  plaintiff. 
David  S.  Baker ^  for  defendant. 

Stinbss,  J.  The  plaintiff*  sues  for  assault  and  battery^, 
alleging  that  the  defendant  kicked  and  struck  him  many 
violent  blows,  and  also  threw  him  from  a  great  height  (from 
the  platform  of  an  electric  car) ,  with  great  force  and  violence, 
to  the  ground,  while  the  car  was  moving  at  a  high  rate  of 
speed,  whereby  he  was  greatly  bruised.  The  defendant 
pleads  in  justification  that  the  plaintiff  was  a  trespasser  steal- 
ing a  ride  on  the  car,  and  that  he  was  ejected  by  the  use  of 
only  necessary  force.  The  plaintiff  demurs  to  the  plea.  A 
plea  of  justification  is  one  of  confession  and  avoidance.  It 
must  meet  and  justify  the  cause  of  action  stated  in  the  decla- 
ration. It  is  not  enough  to  justify  only  in  part.  The  defend- 
ant  claims  that,  in  justifying  the  assault  simply,  he  has  done 

*See  Young  v,  Texas  &  P.  Ry.  Co.  (La.),  14  Am.  &  Eng.  R.  Cas... 
N.  S.,  S31, 3.nd /oot-nole. 
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all  that  he  is  bound  to  do,  because  the  other  allegations  are 
only  matters  of  aggravation.  We  do  not  think  this  is  so. 
When  a  declaration  alleges  acts  of  such  a  character  as  to 
go  beyond  a  simple  assault,  they  are  not  to  be  regarded  merely 
as  matters  of  aggravation,  but  substantive  charges  of  violence 
in  connection  with  the  assault.  Thus,  it  is  said  in  Story,  PI. 
p.  493,  note,  that  a  man  cannot  plead  that  he  threw  stones 
molliter  against  a  trespasser  to  remove  him ;  nor  justify  a 
wounding,  nor  striking  repeated  blows  and  knocking  the 
plaintiff  down,  in  order  to  turn  her  out  of  the  defendant's 
house.  See,  also,  Wat.  Tresp.  §  237 ;  Gould,  PI.  p.  331,  c. 
6,  §  98.  In  Robinson  v,  Hawkins,  4  T.  B.  Mon.  135,  a  plea 
of  molliter  manus  to  an  action  of  assault  and  battery  and 
wounding  was  held  not  to  justify  the  wounding,  without 
alleging  that  the  defendants  were  first  endangered.  To  the 
same  effect  is  Boles  v.  Pinkerton,  7  Dana  453,  and  Gray  v. 
Ayres,  Id.  375, — a  case  of  tarring  and  feathering.  The  rea- 
son for  this  requirement  in  pleading  is  that  it  does  not  assume 
a  declaration  alleging  extraordinary  or  aggravated  violence, 
because  the  right  set  up  by  the  defendant  '*does  not  primarily 
authorize,  nor  its  exercise  require,  anything  more  than  gentle 
and  moderate  force,"  while  it  admits  an  immoderate  and 
aggravated  use  of  it.  Mellen  v,  Thompson,  32  Vt.  407. 
Assuming  the  facts  to  be  proved  simply  as  pleaded,  the  court 
would  have  to  instruct  the  jury  that  the  plea  was  no  justifi  - 
cation,  because  the  excessive  force  made  the  defendant  a  tres- 
passer {Uf  initio.  If  the  facts  alleged  would  be  no  justification 
in  evidence,  they  cannot  be  such  in  pleading.  Ordinarily 
the  question  of  excess  usually  arises  on  a  replication  de  inju  - 
riay  but  this  is  in  cases  where  the  plea  appears  to  justify  the 
assault  charged.  In  this  case  the  assault  charged  is  not 
simply  in  striking,  etc.,  as  in  an  ordinary  assault,  but  also 
in  throwing  the  plaintiff  to  the  ground  from  a  swiftly -moving 
car.  We  think  that  the  defendant,  to  justify  such  a  charge, 
should  set  forth  circumstances  which  would  show  that  an 
unusual  act  of  this  kind  was  reasonably  necessary.  The 
demurrer  to  the  plea  is  sustained. 
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V. 

Spencer  et  al. 

{Supreme  Court  of  Colorado,  May  21,  /goo.) 

Injury  to  Person  at  Station  to  Meet  Passenger — Negligence— Ques- 
tion for  Jury. — Deceased,  for  the  purpose  of  meeting  his  daughter- 
in-law  whom  he  expected  to  arrive  upon  one  of  defendant's  trains,  was 
upon  a  space  between  two  tracks,  used  by  the  railroad  company  to 
receive  and  discharg-e  passengers.  There  was  a  truck  upon  such 
space  which,  though  originally  so  placed  that  it  would  not  come  in 
contact  with  trains  on  either  track,  was  so  constructed  as  to  be  easily 
veered  so  as  to  be  in  a  position  to  be  struck  by  a  train.  Deceased's 
death  was  the  result  of  such  truck  being  struck  by  a  train  and  hurled 
against  him.  Held,  that  it  was  a  question  for  the  jury  whether 
placing  the  truck  between  the  tracks  was  negligence. 

Same — Liability.*— A  railroad  is  liable  for  the  death  of  a  person, 
while  he  is  at  its  station  for  the  purpose  of  meeting  a  passenger 
expected  to  arrive  upon  one  of  its  trains,  where  the  death  is  caused 
by  the  negligence  of  its  employees,  without  contributory  negligence. 

Same  —  Contributory  Negligence  —  Question  for  Jury.— Whether 
deceased  was  guilty  of  contributory  negligence  in  not  realizing  and 
avoiding  the  danger,  was  a  question  for  the  jury. 

Same — Evidence  of  Conversation. — Testimony  of  a  third  person  as 
to  what  he  remembered  and  understood  was  the  conversation  l>etween 
deceased  and  his  daughter-in-law,  with  respect  to  her  request  that 
deceased  should  meet  her  on  her  arrival  upon  such  train,  was  not 
subject  to  objection  as  declarations  of  a  third  person. 

Death  of  Parent— Measure  of  Damages. — In  an  action  for  such 
death  by  the  children  of  deceased,  the  measure  of  damages  was  the 
pecuniary  loss  sustained  by  them  by  reason  of  the  death  of  their 
father ;  and  a  verdict  of  $4,000  was  excessive ;  as  his  wife  survived 
him  about  two  years,  and  plaintiifs  were  in  no  manner  dependent 
upon  him,  and  his  expectancy  of  life  was  only  about  9>^  years,  and 
his  annual  income  arising  from  his  own  exertions,  after  deducting 
his  personal  expenses,  was  only  about  $1,000  per  annum. 

*See  Whitley  v.  Southern  Ry.  Co.  ((N.  Car.),  12  Am.  &  Eng.  R. 
Cas.,  N.  S.,  210  and  note,  p.  212. 
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Appeal  by  defendant  from  Arapahoe  county  district  court. 
Reversed, 

Wolcoit  6f  Vaile  and  Henry  F.  May^  for  appellant. 
N,  Q.  Tanquary^  for  appellees. 

Gabbbrt,  J.  At  the  station  of  Colorado  Springs  appel- 
lant maintains  several  parallel  tracks.  At  the  time  deceased 
received  the  injuries  resulting  in  his  death,  one  of  these 
tracks,  adjacent  to    the   station   proper,    was    ^    .     ^ 

'  #-      r      /  Case  Stated. 

occupied  by  a  Rock   Island  train,  which  was 
"cnt"  to  allow  access  to  trains  arriving  on  tracks  beyond. 
Employees  of  appellant  left  a  truck,  used  for  handling  bag- 
gage, between  the  track  occupied  by  the  Rock  Island  train 
and  the  one  next  beyond,  so  situate,  it  is  claimed,  that  trains 
upon  each  of  the  tracks  between  which  it  was  placed  would 
clear  it.     When  these  tracks  were  each  occupied  by  trains, 
the  space  between  the  sides  of  the  cars  would  be  5  feet  8 
inches   in  width.     The  width  of  the  truck  was  such  that,  if 
placed  equidistant  between  the  two  tracks,  it  would  clear  the 
trains  upon  each  by  1  foot  and  7  inches.     The  space  between 
these  tracks  where  the  truck  was  placed  was  used  by  appel  - 
lant  to  receive  and  discharge  passengers.    The  deceased  went 
upon  this  space  for  the  purpose  of  meeting  his  daughter-in- 
law,  whom  he  expected  upon  one  of  appellant's  trains,  which 
arrived  over  the  track  next  to  the  truck,  and  next  to  the  one 
upon  which  the  Rock  Island  train  was  standing.     He  was 
moving  up  and  down  this  space,  in  the  near  vicinity  of  the 
truck,  when  the  expected  train  arrived.     The  engine,  bag- 
gage, and  smoking  cars  cleared  the   truck,   but   for  some 
unexplainable  cause,  other  than  the  inference  that  it  must 
bavebeen  moved  by  some  one,  the  next,   though   no  wider 
than  those  that  had  passed,  did  not,  but  hurled  it    against 
deceased,  inflicting  injuries  from  which  he  shortly  expired. 
He  was  seen  to  have  passed  and  repassed  this  truck  before 
the  arrival  of  appellant's  train.     The  truck  was  noticed  by 
the  engineer  and  fireman  of  the  incoming   train,  who  con- 
cluded that  their  train  would  clear  it.     The  engineer  also 
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noticed  people  in  the  vicinity  of  the  truck.  It  was  so  con- 
structed that  it  could  be  easily  veered  at  either  end.  Upon 
this  state  of  facts,  counsel  for  appellant  contend  that  no  neg:- 
ligence  upon  its  part  has  been  shown,  and,  even  if  there  was, 
the  accident  would  not  have  happened  but  for  the  negligence 
of  the  deceased. 

The  first  question  presented  is,  was  the  placing  of  the 
truck  between  the  tracks  in  the  limited  space  provided,  and 
in  the  immediate  vicinity  of  where  the  trains  of  appellant 
received  and  discharged  passengers,  negligence?  Although 
originally  so  placed  that  a  moving  train  upon  either  track 
next  to  which  it  stood  would  clear  it,  yet  its  constructiop 
was  such  that  it  could  be  easily  veered,  when  its  position 
would  be  such  that  it  would  come  in  contact  with  a  moving 
train.  This  would  result  in  danger  to  those  within  that 
space,  in  line  with  the  direction  the  truck  would  be  impelled 
by  contact  with  a  moving  train.  Prom  these  facts  and  cir- 
cumstances, the  jury  concluded  that  appellant  was  guilty  of 
negligence.     When  the  question  of  negligence  is   dependent 

upon  inferences  to  be  drawn  from  acts  and  cir- 

Injury  to  Porson  ,      m  .  ,  « .  #» 

at  Station  to        cumstauces    of  that    character    that    dinerent 

Meet  Pasaencter 

^i^mSS?"      intelligent  minds  may  honestly  reach  different 
'*^*  conclusions  on  the  question,  it  is  for  the  jury  to 

determine,  under  appropriate  instructions,  whether  or  not 
negligence  has  been  established.  Lord  v.  Refining  Co.,  12 
Colo.  390,  21  Pac.  148;  2  Thomp.  Neg.  1236;  Railroad  Co. 
V.  Martin,  7  Colo.  592,  4  Pac.  1118;  Shear.  &  R.  Neg.  §  11  ; 
Packing  Co.  v.  Vaughn,  26  Colo.  — ,  59  Pac.  149.  Under  this 
rule,  the  evidence  is  clearly  sufficient  to  support  the  conclu- 
sion of  the  jury  that  placing  the  truck  between  the  tracks 
was  negligence  on  the  part  of  appellant. 

The  next  question  presented   is  whether  or  not  deceased 

was  guilty  of  negligence,  but  for  which  the  accident  would 

n0t  have  occurred.     In  this  connection  counsel  for  appellant 

,  w«  ^    make  some  suggestions  relative  to  the  compara- 

Same— Xilablllty.  **^  *^ 

tive  degrees  of  care  which  a  carrier  is  required 
to  exercise  as   between  passengers   and  those  who  are  not. 
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We  do  not  believe  it  is  necessary  to  go  into  a  discussion  of 
this  question.  Deceased  was  lawfully  at  a  place  provided  by 
appellant  for  the  purpose  for  which  he  was  there,  at  the 
proper  time  to  carry  out  that  purpose ;  and  injuries  received 
by  him  at  this  place  through  the  negligence  of  its  employees, 
while  in  tbe  exercise  of  due  care  and  caution  upon  his  part, 
appellant  is  responsible  for.  Hamilton  v.  Railway,  64  Tex. 
251 ;  Pierce.  R.  R.  275  ;  Tobin  v.  Railroad  Co.,  59  Me.  183; 
Railroad  Co.  v.  Mushrush  (Ind.  App.),  37  N.  E.  954. 

It  is  urged  by  counsel  that,  as  deceased  must  have  seen 
the  truck,  lie  should  have  comprehended  the  situation,  real- 
ized   tbe    danger   to    which    he  was  exposed,  could   have 
avoided   it,  and,  having  failed   to  do  so,  such 
failure   was  contributory  negligence  upon    his  ^nSuS^£' 
part,  which  caused  the  accident.     When,  on  the  jw!*  "* 
question  of  contributory  negligence,   the  facts 
and  circumstances  are  such  that  different  minds  may  honestly 
draw   different  conclusions  therefrom  on  this  subject,  it  is 
within  the  province  of  the  jury  to  determine  that   question. 
Railroad  Co.  v.  Twombly,  3  Colo.  125;  Lord  v.    Refining 
Co.,  supra  \  Moffatt  v.  Tenney,  17    Colo.  189,  30  Pac.  348; 
Tramway  Co.  v.  Reid,  22  Colo.  349,45  Pac.  378.    While,  on 
the  other  hand,   if  the  undisputed  facts   are   such  that  the 
inference  of  contributory    negligence   is    the   only    conclu- 
sion   which   can    be    logically    deduced,    the    question    is 
one  of  law,  for  the  court.     For  the  purpose  of  ascertaining 
whether  or  not,  on  the  established  facts,  deceased  was  so 
dearly  guilty  of  negligence  that  this  question  is  one  of  law 
alone,  or  whether,  from  the  evidence,  it  was  for  the  jury  to 
determine,   as  a   matter  of  fact,  it  is  only  necessary  to  refer 
briefly  to  the  evidence,   and   the  acts  of  the  employees  of 
appellant.     If  the  presence  of    the  truck,  in  the   position 
it  was,  should  have  at  once  suggested  to  the  mind  of  an 
ordinarily  prudent  i>erson  that  it  was  liable  to  come  in  con  - 
tact  with  the  incoming  train,  then  certainly  it  would  have 
been  the  duty  of  the  engineer  and  fireman,  who  were  aware 
of  its  location,    and  who  knew    that  persons  were  in    its 
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immediate  vicinity,  to  have  taken  steps  to  prevent  such  a 
disaster,  and  their  failure  to  do  so  would  have  been  wantonly- 
reckless  conduct  upon  their  part.  When  this  case  was  here 
below  (25  Colo.  9,  52  Pac.  211),  it  was  held,  upon  evidence 
which  is  substantially  the  same  as  now  presented  by  the 
record  in  the  case  at  bar,  that  an  instruction  to  the  effect 
that,  if  the  jury  found  from  the  evidence  that  deceased  was 
guilty  of  contributory  negligence,  appellant  was  not  re- 
sponsible, unless  it  appeared  that  its  servants  and  employees 
were  guilty  of  reckless  conduct,  was  erroneous,  for  the 
reason  that  the  evidence  did  not  justify  any  such  an  instruc- 
tion; there  being  no  evidence  tending  to  prove  reckless 
conduct  on  the  part  of  such  employees.  The  conclusion 
deducible  from  this  holding  is  that  the  presence  of  the 
truck,  in  the  situation  it  was,  did  not  suggest  imminent 
danger.  If  this  danger  was  not  suggested  to  the  minds 
of  railroad  employees  whose  experience  would  cause 
them  to  anticipate  dangers  from  sources  which  would 
not  make  a  similar  impression  upon  the  minds  of  those 
not  versed  in  the  hazards  of  railroading,  it  certainly 
cannot  be  said,  as  a  matter  of  law,  that  deceased  should 
have  detected  danger  which  the  employees  of  appellant 
did  not.  It  is  apparent,  therefore,  from  the  facts  and 
circumstances,  that  whether  or  not  the  truck,  situated  as  it 
was,  should  have  suggested  to  deceased  the  danger  to  which 
he  was  exposed  from  that  source,  is  a  question  upon  which 
different  intelligent  and  honest  minds  might  draw  different 
conclusions,  and  the  question  of  contributory  negligence  was 
therefore  properly  left  to  the  determination  of  the  jury. 
The  finding  that  he  was  not  guilty  of  such  negligence  is  fully 
supported  by  the  evidence. 

Krrors  are  assigned  and  argued,  based  upon  the  giving  and 
refusal  of  certain  instructions.  Prom  the  views  expressed  on 
the  two  questions  of  negligence  already  considered,  it  is 
apparent  that  appellant  cannot  complain  of  either  the  instruc- 
tions given  or  refused,  and  it  becomes  unnecessary  to  notice 
them  in  detail. 
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For  the  purpose  of  explaining  the  presence  of  the  deceased 
at  the  place  where  he  received  the  iniary  resulting  in  his 
death,  evidence  was  admitted,  over  the  objection  of  appellant, 
to  prove  that  he  had  gone  there  for  the  purpose 
of  meeting  his  daughter-in-law,  who  was  ex-  ^Smm^^ 
pected  to  arrive  from  Denver.  In  the  former 
opinion  in  this  case  it  was  held  that  a  conversation  between 
the  deceased  and  his  daughter-in-law,  from  which  it  appeared 
that  he  had  arranged  to  meet  her,  was  admissible  as  part  of 
the  res  gesta^  to  explain  his  purpose  in  being  at  the  place 
where  he  was  injured.  That  ruling  is  therefore  the  law  of 
the  case  on  this  subject,  and  cannot  be  disturbed ;  but  coun- 
sel for  appellant  contend  that  the  declarations  of  third  persons 
cannot  be  received  for  the  purpose  of  proving  this  arrange- 
ment. Prom  an  examination  of  the  evidence,  it  does  not 
appear  that  the  declarations  of  third  persons  were  admitted. 
The  witness  who  testified  on  this  subject  only  purported 
to  give  what  he  remembered  and  understood  was  the  conver- 
sation which  took  place  between  the  daughter-in-law  and 
deceased  with  respect  to  her  request  that  he  should  meet  her 
at  Colorado  Springs  on  the  arrival  of  a  train  from  Denver,  to 
which  he  assented. 

The  final    question  relates  to   the   amount   of   damages 
assessed  by  the  jury.     The  verdict  was  in  the  sum  of  $^,000, 
which  appellant  contends  is  excessive.     The  right  of  appel- 
lees to  maintain  this  action  is  purely  statutory. 
It  did  not  exist  at  common  law.     The  damages  %^*^^^ 
which  they  are  entitled  to  recover  must  be  limited 
to  those  of  a  compensatory  character, — in  other  words,  to  such 
pecuniary  damages  as  they  have  sustained  by  reason  of  the 
death  of  their  father.     As  aptly  stated  by  the  late  JuSTiCB 
EuiOTT  in  Pierce  v.  Conners,  20  Colo.    178,    37    Pac.   721: 
"The  true  measure  of  compensatory  relief  in  an  action  of  this 
Und,  under  the  act  of  1877,  is  a  sum  equal  to  the  net  pecun- 
iary benefit  which  plaintiff  might  reasonably  have  expected 
to  receive  from  the  deceased  in  case  his  life  had  not  been  ter- 
18  (N  s)  A  &  E  R  Cas— 16 
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minated  by  the  wrongful  act,  neglect,  or  default  of  defendant; 
*  *  *  but  it  must  be  borne  in  mind  that  the  recovery  allow- 
able is  in  no  sense  a  solatium  for  the  grief  of  the  living, 
occasioned  by  the  death  of  the  relative  or  friend,  however 
dear.  It  is  only  for  the  pecuniary  loss  resulting  to  the  living 
party  entitled  to  sue,  resulting  from  the  death  of  the  deceased, 
that  the  statute  affords  compensation.  This  may  seem  cold 
and  mercenary,  but  it  is  unquestionably  the  law."  At  the 
time  of  his  death  his  wife  was  living,  and  survived  him  about 
two  years.  The  appellees  were  in  no  manner  dependent 
upon  him  for  support.  The  mere  relationship  between  them 
and  deceased  cannot  be  made  the  basis  of  a  recovery  in  this 
case,  however  much  they  may  have  grieved  over  his 
untimely  death.  Therefore,  as  stated  in  the  former  opinion 
in  this  case,  "the  pecuniary  loss,  if  any,  that  resulted 
to  them  by  reason  of  the  death,  was  in  being  deprived  of 
their  share  of  the  money  that  he  might  accumulate  during 
his  expectancy  of  life."  Or,  under  the  evidence,  their  recov- 
ery must  be  limited  to  the  sum  which  the  father,  by  his  i)er- 
sonal  exertions,  less  his  necessary  personal  expenses,  and 
those  of  his  wife  during  her  life,  would  have  added  to  his 
estate,  and  which  would  have  descended  to  the  api>ellees,  as 
his  heirs  at  law.  The  court  so  instructed  the  jury.  Was  this 
instruction  followed?  At  the  time  of  his  death,  deceased  was 
upward  of  68  years  of  age.  His  expectancy  of  life  was  about 
9}i  years.  There  is  testimony  to  the  effect  that  at  the  time 
of  his  death  his  annual  income,  arising  from  his  personal 
exertions,  after  deducting  his  personal  expenses,  equaled  the 
sum  of  about  $1 ,000  per  annum,  although  the  evidence  is 
not  entirely  satisfactory  upon  this  point,  for  the  reason  that 
the  witness  testifying  on  this  subject  was  not  certain  that  he 
was  fully  advised  regarding  the  personal  expenditures  of 
the  father.  The  money  earned  by  deceased  from  this  source 
consisted  of  a  salary  of  $1,500  per  annum  as  an  employee  of 
a  bank,  and  about  $500  more  per  annum,  earned  as  a  con- 
veyancer and  notary,  in  connection  with  his  bank  duties. 
He  had  considerable  income  from  investments,  but  this  can- 
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not  be  considered,  in  estimating  his  annual  savings.  We 
mention  this,  however,  because  it  appears  that  his  net  worth 
at  the  time  of  his  death  could  not  have  been  so  very  much  in 
excess  of  the  value  of  his  bank  stock,  which  was  $6,400, 
because  its  appears  that  his  other  investments  were  incum- 
bered in  such  an  amount  that,  after  deducting  interest,  there 
was  but  little  left  in  the  way  of  income  from  these  sources, 
after  payment  of  taxes.  Had  he  lived  the  full  term  of  his 
expectancy,  and  during  that  period  been  able  at  all  times  to 
continue  to  engage  in  the  work  in  which  he  was  employed 
at  the  time  of  his  death,  his  net  personal  earnings  would 
have  exceeded  much  more  than  the  damages  awarded.  It 
cannot  be  fairly  assumed,  however,  or  expected,  that,  at  his 
advanced  age,  he  would  have  continued  to  labor  during  all 
the  future  years  of  his  life.  In  considering  this  question, 
account  should  be  taken  of  his  liability  to  illness,  his  incap- 
ability of  further  exertions  by  reasons  of  age,  and  that  he 
might,  on  account  of  his  years,  conclude  to  retire  from  active 
work;  that,  in  all  probability,  his  age  would  soon  incapaci- 
tate him  from  discharging  his  duties  as  an  employee  in  the 
bank,  in  which  he  was  engaged;  that,  if  he  did  continue  to 
earn  money  for  a  portion  of  his  exi)ectancy  of  life,  he  would 
at  least  expend  a  part  so  earned  for  personal  use  during  the 
remaining  years.  All  these  are  contingencies  which  must 
be  considered.  Necessarily,  the  ascertainment  of  damages, 
dependent  ui>on  a  variety  of  circumstances  and  future  con- 
tingencies, is  difficult  of  exact  computation;  but,  nevertheless, 
they  cannot  be  presumed  and  arbitrarily  given.  Undoubtedly 
much  latitude  must  be  given  a  jury  in  cases  of  this  character, 
but  there  must  be  some  basis  of  facts  upon  which  to  predi- 
cate a  finding  of  substantial  pecuniary  loss.  Diebold  v. 
Sharpe  (Ind.  App.),  49  N.  E.  837.  Except  for  the  statute, 
appellees  could  not  maintain  this  action.  Its  provisions  are 
beneficent,  but  limited.  In  no  case  under  it  can  damages 
exceed  the  sum  of  $5,000.  Taking  into  consideration  the 
evidence  upon  which  the  award  of  damages  is  based  in  this 
case,  the  contingencies  to  which  we  have  directed  attention. 
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the  improbability  that  deceased,  during  the  remaining  years 
of  his  life,  would  have  saved  from  net  personal  earnings  a  sum 
an3rwhere  nearly  approximating  the  damages  awarded,  and 
the  disproportion  of  that  sum  to  his  previous  accnmulations, 
it  is  evident  that  the  jurors  certainly  failed  to  consider  the 
instructions  of  the  court  on  the  subject  of  damages,  but  most 
have  been  influenced  by  considerations  other  than  those  which 
the  law  recognizes  as  elements  of  damages  in  such  cases. 
For  these  reasons,  the  judgment  of  the  district  conit  is 
reversed,  and  the  cause  remanded  for  a  new  trial.  Reversed 
and  remanded. 

Campbbll,  C.  J.,  not  participating. 


Sandbrs 

V, 

Chicago,  R.  I.  &  P.  Ry.  Co. 

(Supreme  Court  of  Oklahoma,  June  30^  1900.) 

Injury  to  Passenger — Riding  on  Steps — Contributory  Negligence.* 

— One  is  not  justified  in  riding  on  the  steps  of  a  passenger  car,  out- 
side of  the  vestibule  door,  even  though  he  has  a  ticket  for  passage  on 
tl\at  particular  train,  and  is  unable  to  secure  admission  to  the  coach: 
and  if  one  voluntarily  assumes  such  risk,  and  is  accidentlj  thrown 
from  the  train  while  it  is  running,  he  is  not  entitled  to  damages  for 
personal  injuries  received  thereby. 

Evidence — Demurrers. — A  demurrer  to  evidence  which  does  not 
reasonably  support  the  allegations  of  a  petition,  and  which  will  not 
support  a  verdict,  should  be  sustained. 

(Syllabus  by  the  Court.) 

Error  by  plaintiff  from  Kingfisher  county  district  court. 
Affirmed. 

*See  note,  14  Am.  &  Eng.  R.  Cas.,  N.  S.,  332  et  seq, ;  niinois 
Cent.  R.  Co.  v.  O'Keefe  (111.),  9  Am.  &  Eng.  R.  Cas.,  N.  S.,  611  and 
note,  p.  619. 
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D.  K,  Cunningham y  for  plaintiff  in  error. 

M.  A,  Low  J  W.  F.  Evans,  C,  O.   Blake,  and  E.  E.  Blake, 
for  defendant  in  error. 

BuRWBLL,  J.  Spencer  E.  Sanders  commenced  this  action 
against  the  Chicago,  Rock  Island  &  Pacific  Railway  Com- 
pany to  recover  the  sum  of  $20,000,  as  damages  alleged  to 
have  been  sustained  by  him  on  account  of  per-  q^^^^x^^ 
sonal  injuries  caused  by  the  negligence  of  the 
defendant  while  plaintiff  was  a  passenger  on  one  of  its  trains. 
Issues  were  joined,  and  a  trial  had.  After  the  plaintiff  intro- 
duced all  of  his  evidence  and  rested,  the  defendant  filed  a 
demtirrer  to  the  evidence,  which  was  sustained  by  the  court, 
and  judgment  for  costs  entered  for  the  defendant.  The 
plaintiff  saved  his  exceptions  to  this  order,  as  well  as  to  an 
order  denying  him  a  new  trial,  and  brings  the  case  here  on 
error. 

The  facts  in  this  case  are  brief.  The  plaintiff  on  the 
morning  of  the  injury  went  to  the  passenger  depot  of  the 
defendant  in  Kingfisher,  and  purchased  from  the  agent  a  ticket 
from  that  place  to  Dover,  which  is  located  a  few  miles  north 
of  Kingfisher.  At  this  time  the  north -bound  passenger  traiii 
was  standing  by  the  depot,  having  arrived  some  four  minutes 
before,  and  other  passengers  had  gotten  on  and  off  of  it.  A 
lady  and  gentleman  entered  the  front  end  of  the  chair  car  a 
short  distance  ahead  of  the  plaintiff,  but  when  the  plaintiff 
reached  the  car  the  vestibule  door  was  closed  and  locked. 
He  stepped  onto  the  car  steps  and  shook  the  door,  but  could 
not  get  it  open.  He  then  walked  back  to  the  other  end  of 
the  chair  car  and  tried  to  open  the  vestibule  door  there,  but 
could  not.  According  to  his  statement,  he  stood  on  the 
steps  until  the  bell  rang  for  leaving,  and  then  shook  the 
door  again.  By  this  time  the  train  was  moving,  and  he  con- 
cluded to  remain  on  the  steps,  thinking  that  some  of  the 
trainmen  would  discover  him  and  let  him  in.  But  the  other 
witnesses  say  that  after  trying  the  vestibule  door  at  the  back 
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end  of  the  chair  car,  and  finding  himself  nnable  to  effect  an 
entrance,  he  stepped  down  on  the  depot  platform  and  started 
toward  the  north  end  of  the  car,  and  that  at  this  time  the  bell 
began  ringing  and  the  train  started,  whereupon  he  stepped 
back  onto  the  steps  at  the  back  end  of  the  chair  car  and  rode 
off.  This  difference,  however,  we  deem  immaterial.  At  the 
time  plaintiff  arrived  at  the  train  all  of  the  passengers  had 
gotten  on  and  off,  and  all  of  the  trainmen  had  returned  to 
the  train,  or  at  least  none  of  them  were  on  the  depot  platform 
or  in  sight.  The  ordinary  stop  of  this  train  at  King- 
fisher was  five  minutes,  and  this  was  about  the  time  con- 
sumed that  morning.  Plaintiff  rode  on  the  car  steps  outside 
of  the  vestibule  door  until  the  train  reached  a  point  a  short 
distance  north  of  Dover.  Here,  without  any  force  by  or 
knowledge  of  the  agents  of  the  defendant,  he  accidentally  fell 
off  of  the  train,  and  received  the  injury  complained  of. 

Viewing  this  evidence  in  its  most  favorable  light,  the 
plaintiff  is  not  entitled  to  recover,  and  the  demurrer  was  pro- 
perly sustained.     Many  authorities  are  cited  by  the  appellant 

to  the  effect  that  railway  companies  are  bound 
onSST^Sn?  *^  provide  proper  accommodations  and  to  use 
Nf^ucraoe.  aW  reasonable  precautions  for  the  safety  of  their 

passengers.  The  correctness  of  these  decisions 
is  not  questioned  in  this  opinion.  However,  the  defendant 
company  had  used  these  precautions.  Vestibule  doors  on 
cars  are  for  the  purpose  of  preventing  passengers  going  from 
one  car  to  another  while  the  train  is  moving  from  falling  off 
of  the  train,  and  to  keep  out  smoke,  dust,  etc.  The  defend- 
ant knew,  or  at  least,  in  law,  it  is  presumed  that  he  knew, 
that  it  was  extremely  dangerous  for  him  to  ride  on  the  car 
steps,  outside  of  the  vestibule  door ;  and  while  it  is  true  he 
had  purchased  a*  ticket,  possibly  to  ride  on  that  train,  the 
company  did  not  agree  that  he  might  ride  on  the  car  steps. 
His  ticket  gave  him  passage  in  the  car,  and  not  on  the  steps 
outside,  and  when  he  voluntarily  elected  to  ride  on  the  steps  he 
assumed  all  of  the  additional  risks  incident  thereto.     Persons 
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have  become  familiar  with  the  extreme  danger  of  riding  on  the 
tops  of  cars  or  on  the  steps,  and  the  courts  have  laid  down 
the  rule  that  such  acts  constitute  negligence  per  se.  Secor 
V.  Railroad  Co.  (C.  C),  10  Fed.  15;  Scheiber  v.  Railway 
Co.  (Minn.),  63  N.  W.  1034;  4  Elliott,  R.  R.  §  1630,  and 
notes.  While  certain  duties  are  imposed  upon  railway  com- 
panies for  the  protection  and  safety  of  passengers,  persons 
riding  on  passenger  trains  are  required  to  use  at  least  reason- 
able diligence  and  care  for  their  own  safety.  If  the  plaintiff 
was  denied  a  fair  opportunity  to  get  on  the  train  after  buying 
his  ticket,  provided  he  bought  it  in  time  to  take  passage  on 
that  particular  train  under  the  rules  of  the  company,  and  the 
train  was  one  from  which  passengers  were  permitted  to 
alight  at  Dover,  and  he  suffered  any  damages  by  reason 
thereof,  he  could  have  maintained  his  action  for  the  same ; 
but  he  cannot  recover  damages  from  the  company  for  an 
injury  which  was  the  result  of  his  own  rash  act,  and  which 
imperiled  his  life  from  the  very  moment  the  train  reached  full 
speed.  The  evidence  of  the  plaintiff  and  his  witnesses  did 
not  reasonably  support  the  allegations  of  the  petition,  and  if 
a  verdict  had  been  returned  for  the  plaintiff  the  trial  court 
would  have  been  compelled  to  set  it  aside. 
Therefore  the  demurrer  to  the  evidence  was  Sm^^i. 
properly  sustained.  For  the  reasons  herein  ex- 
pressed, the  judgment  of  the  court  below  is  affirmed  at  the 
costs  of  plaintiff  in  error.  All  of  the  justices  concurring, 
except  McAtbb,  J.,  who  presided  at  the  trial  below,  not 
sitting. 
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Bai^timore,  C.  &A.  Ry.  Co. 

V. 

Kirby. 

{Court  of  Appeals  of  Maryland,  June  14,  1900,) 

Excursion  Trains — Right  to  Go  to  Station  in  Carriage  Instead  of 
by  Intersecting  Railroad — Evidence. — As  an  unqualified  privileg'e  had 
been  gfiven  to  excursionists  living'  in  certain  towns  to  return  on  the 
express  train,  and  no  reference  was  made  in  the  advertised  notice  to 
the  mode  by  which  they  might  reach  defendant's  station  to  take  the 
train  for  the  excursion  point,  they  had  the  right  to  drive  to  the  sta- 
tion in  carriages,  instead  of  going  there  by  an  intersecting  road  ;  and 
handbills  containing  such  notice  were  competent  evidence  to  show 
that  plaintiff,  one  of  such  excursionists,  had  such  privilege. 

Ejection  from  Train — Punitive  Damages. — Even  though  plaintiff 
was  wrongfully  on  such  express  train,  the  conduct  of  the  conductor 
in  kicking  him  from  a  car  step  while  the  car  was  in  motion  war- 
ranted the  awarding  of  punitive  damages  against  the  railroad. 

Appeal  by  defendant  from  Dorchester  county  circuit 
court.     Affirmed. 

Argued  before  McSherry,  C.  J.,  and  Briscoe,  Jones, 
Boyd,  and  Schmucker,  JJ. 

Wm*  H,  Adkzns,  P.  L.  Goldshorough,  and  Robert  P. 
Graham,  for  appellant. 

y.  C  &  C.  Mullikin,  Thos.  W.  Simmons,  Joseph  B,  Sethy 
and  Geo.  IV.  Wilson,  for  appellee. 

McSherry,  C.  J.     This  case  is  before  us  for  the  second 

time.     The  first  appeal  is  reported  in  88  Md.  409,  41  Atl- 

777.     There  are  but  two  questions  brought  up  by  the  pres- 

...  ent  record.     One  of  these  concerns  the  admis- 

Oaso  Stated. 

sibility  of  evidence,  and  the  other  relates  to  the 
granting  of  the  second  prayer  of  the  plaintiff.  This  second 
prayer  is  identical  in  terms  with  the  fourth  prayer,  which 
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was  granted  on  the  former  trial,  and  which  was  not  then 
objected  to  by  the  defendant.  There  is  no  complaint  as  to 
the  structure  of  the  prayer,  nor  as  to  the  legal  principle 
which  it  embodies.  The  sole  ground  upon  which  it  is 
insisted  that  it  should  have  been  rejected  is  that  there  was 
no  evidence  to  support  one  of  its  hypotheses,  and  that 
hypothesis  is  the  one  upon  which  the  claim  for  punitive 
damages  is  founded.  The  suit  was  brought  to  recover  dam- 
ages for  the  forcible  ejection  of  the  plaintiff  from  an  express 
train  of  the'defendant  company  by  the  servants  of  the  defend- 
ant. A  detailed  statement  of  the  circumstances  which 
preceded  and  culminated  in  the  expulsion  of  the  plaintiff 
need  not  be  given,  because  neither  of  the  questions  which 
we  have  to  pa^s  on  requires  it.  And  these  questions  do  not 
require  it,  because,  as  respects  the  prayer,  the  theory  upon 
which  it  was  constructed  admits  that  the  defendant's  serv- 
ants had  the  right  to  eject  the  plaintiff,  and  because,  as 
respects  the  evidence  objected  to,  it  throws  light  only  on 
the  plaintiff *s  first  prayer,  the  accuracy  of  which  was  con- 
ceded by  the  defendant.  Indeed,  we  ought  to  say  that  there 
is  comparatively  little  necessity  to  discuss  the  prayer  to 
which  objection  is  made,  because  precisely  the  same  measure 
of  damages  which  it  prescribed  is  contained  in  the  plaintiff's 
third  prayer,  which  was  also  conceded  by  the  defendant  to 
be  right.     But  we  will  briefly  consider  both  questions. 

An  excursion  train  was  run  from  Claibourn  to  Ocean  City 
on  the  25th  day  of  August,  1897.  Persons  living  in  Trappe 
and  Oxford  were  given  the  privilege  to  return  from  Ocean 
City  on  the  express  train,  instead  of  by  the  excursion  train. 
On  the  day  named  the  plaintiff  bought  an  excursion  ticket 
at  Gaston,  and  went  to  Ocean  City.  In  the  evening  he  took 
the  express  train  to  return,  and  this  was  the  train  from 
which  he  was  ejected.  On  the  first  trial  of  the  case  it  was 
conceded  that  he  had  a  right  to  return  on  this  express  train. 
On  the  second  trial  the  defendant  changed  front,  and  denied 
that  the  plaintiff  was  authorized  to  ride  on  the  express  train. 
It  became  necessary,  then,  for  the  plaintiff  to  show  that  he 
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was  rightfully  on  the  train  from  which  he  was  expelled, 
and  he  accordingly  proved  that  public  notice,  by  handbills, 
had  been  given  to  the  effect  that  excursionists  from  Oxford 
and  Trappe  could  return  on  the  express,  which  left  Ocean 
City  10  minutes  ahead  of  the  excursion  train ;  that  he  lived 
at  Trappe,  and  had  seen  the  notice  before  he  purchased  his 
ticket  at  Qaston.  Trappe  is  not  on  the  line  of  the  defend- 
ant's road,  but  is  reached  by  the  Delaware  &  Chesapeake 
Railroad,  which  intersects  the  defendant's  road  at  Baston. 
As  the  express  train  returning  from  Ocean  City  reached 
Baston  in  advance  of  the  time  when  the  train  on  the  Delaware 
&  Chesapeake  passed  through  Baston  to  Trappe  and  Oxford, 
and  as  the  excursion  train  did  not  reach  Baston  until  after 
the  Delaware  &  Chesapeake  train  had  gone,  persons  from 
Trappe  and  Oxford  who  went  upon  the  excursion  would  not 
have  been  able  to  reach  home  by  rail  unless  they  had  been 
allowed  to  return  from  Ocean  City  by  the  express.  But  it 
appeared  that  plaintiff  had  not  gone  from  Trappe  to  Baston 
by  rail,  but  had  driven  there  in  his  carriage.  The  defendant 
thereupon  moved  the  trial  court  to  strike  out  the  evidence 
which  showed  that  persons  from  Trappe  and  Oxford  were 
entitled  to  return  from  Ocean  City  on  the  express  train,  and 
based  the  motion  on  the  ground  that  the  plaintiff  had  driven 
to  Baston,  and  had  not  gone  there  by  the  Delaware  & 
Chesapeake  Railroad.  The  motion  was  overruled,  and  to 
this  action  the  first  exception  was  taken.  As  an  unqualified 
privilege  had  been  given  to  excursionists  living  in  Trappe 

and  Oxford  to  return  from  Ocean  City  on  the 
?SS?toGoto"  express  train,  the  reason  for  granting  the  priv- 
ria^einatjad^of  ilegc  was  whoUy  immaterial.  Whatever  the 
B?id?n^  reason  may  have  been,  the  fact  was  held  out  to 

the  public  that  persons  living  in  Trappe  and 
Oxford,  and  who  might  go  on  that  excursion,  could  return 
on  the  express  train,  and  no  reference  was  made  in  the 
advertised  notice  to  the  mode  by  which  they  might  reach 
Baston  from  Trappe  or  Oxford.  Confessedly,  the  plaintiff 
fell  within  the  class  of  people  named  in  the  public  notice, 
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for  he  was  a  resident  of  Trappe;  and  it  made  no  difference 
that  he  drove  to  Easton  in  his  carriage,  instead  of  going 
there  by  a  train  on  the  Delaware  &  Chesapeake  Railroad. 
Had  the  public  notice  advised  the  excursionists  from  Trappe 
and  Oxford  that  only  such  of  them  as  held  tickets  over  the 
Delaware  &  Chesapeake  road  could  return  on  the  express 
train,  a  different  question  would  have  been  presented.  The 
evidence  which  the  court  refused  to  strike  out  tended  to  show 
that  the  plaintiff  was  rightfully  on  the  express  train,  and 
there  was  no  error  committed  in  permitting  the  jury  to 
consider  it. 

The  only  objection  to  the  granting  of  the  second  prayer  is 
that  there  was  no  evidence  to  justify  the  allowance  of  puni  - 
tive  damages.     Bven  if  we  were  satisfied  that  there  was  no 
evidence  legally  sufficient  to  support  a  verdict 
awarding  punitive  damages,   we  would  find  a  jrain-Pumtive 


great,  if  not  an  insuperable,  difficulty  in  revers- 
ing the  judgment,  because  the  defendant,  by  conceding  the 
plaintiff's  third  prayer,  has  admitted  that  there  was  sufficient 
evidence  before  the  jury  to  show  that  **the  plaintiff  was 
treated  with  unnecessary  and  reckless  violence  and  indignity," 
and  this  would  be  sufficient  to  warrant  the  infliction  of  such 
damages.  In  conceding  a  prayer,  there  is  involved,  of  neces- 
sity, a  concession  that  there  is  sufficient  evidence  to  support 
the  hypothesis  of  the  prayer;  and,  as  the  third  prayer  left  it 
to  the  jury  to  find  whether  the  plaintiff  had  been  treated  with 
unnecessary  and  reckless  violence  and  indignity,  it  must  be 
assumed  that  the  defendant  conceded  there  was  evidence 
which  tended  to  show  that  fact.  H^w  then,  after  such  a  con- 
cession, can  it  object  to  the  g:ranting  of  another  prayer,  when 
the  sole  ground  of  objection  to  the  latter  is  that  there  was  no 
evidence  to  prove  the  very  thing  which  the  concession  admits 
had  been  proved?  But,  passing  this  by,  what  is  the  doctrine 
en  the  subject  of  punitive  damages  in  such  a  case  as  this?  In 
the  recent  case  of  Smith  v.  Railroad  Co.,  87  Md.  48,  38  Atl. 
1072.it  was  considered  and  discussed;  and  we  need  do  no 
more  than  say  that  whenever  the  injury  complained  of  has 
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been  inflicted  maliciously  or  wantonly , and  with  circumstances 
of  contumely  or  indignity,  the  jury  are  not  limited  to  the 
ascertainment  of  a  simple  compensation  for  the  wrong  com- 
mitted against  the  aggrieved  person.  The  malice  spoken  of 
implies  that  the  act  complained  of  was  conceived  in  the  spirit 
of  mischief,  or  of  criminal  indifference  to  civil  obligations. 
This  is  the  rule.  Now,  there  is  a  conflict  of  testimony  in  the 
record.  If  the  defendant's  witnesses  were  believed  by  the 
jury,  then  no  exemplary  damages  ought  to  have  been  given. 
If,  on  the  other  hand,  the  plaintiff's  witnesses  were  credited, 
then  there  was  evidence  which  showed  such  contumely,  force, 
and  indignity  as  would  justify  the  jury  in  going  beyond  the 
limit  of  mere  compensatory  damages.  Two  witnesses  testi- 
fied that,  after  the  plaintiff  had  been  forcibly  put  off  the  car  in 
the  open  country,  the  conductor,  while  standing  on  the  car 
steps,  kicked  him  in  the  breast.  The  car  was  in  motion  at 
the  time,  having  been  started  by  the  direction  of  the  con- 
ductor. The  plaintiff,  who  was  holding  to  the  steps'  railing, 
fell  to  the  ground,  and  the  train  passed  on.  Kicking  a  man 
in  the  breast  while  he  is  holding  to  a  moving  car,  and  thereby 
throwing  him  violently  to  the  ground,  can  scarcely  be 
described  as  other  than  * 'criminal  indifference  to  civil  obliga- 
tions." If  the  conductor  was  right  in  putting  the  plaintiff 
off,  he  was  authorized  to  use  all  necessary  force  in  a  proper 
way  to  do  what  he  had  the  right  to  do,  but  that  authority 
does  not  carry  with  it  a  liberty  to  treat  the  offending  individ- 
ual with  the  indignity  and  contumely  which  are  involved  in 
kicking  a  person  loose  from  a  moving  train.  There  was  evi- 
dence tending  to  show  that  this  had  been  done,  and  it  was 
for  the  jury  to  say  whether  that  evidence  was  true.  There 
was,  consequently,  evidence  which  supported  the  hypothesis 
of  the  prayer,  and  the  objection  founded  on  the  want  of  such 
evidence  cannot  be  sustained.  The  rulings  excepted  to  being 
right,  the  judgment  appealed  against  will  be  affirmed.  Judg- 
ment affirmed,  with  costs  above  and  below. 
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V, 

Southern  Ry.  Co. 

{Supretne  Court  of  South  Carolina,  July  lo^  igoo.) 

Injuriesto  Horses  in  Transit — Damages— Opinion  Evidence. — In  an 
action  against  a  railroad  for  iniuriea  to  horses  in  transit  by  reason 
of  defendant's  failure  to  feed  and  otherwise  care  for  them,  the  owner,  a 
liveiTman,  was  properly  allowed  to  testify  as  to  whether,  because  of 
their  injuries,  he  sold  them  for  less  than  they  were  worth. 

Same— Evidence.— In  such  action,  the  agent  of  the  connecting^  rail- 
road which  received  the  car  load  of  horses  from  defendant  was  prop- 
erly allowed  to  testify  as  to  three  waybills  on  which  he  had  receipted 
for  the  charg'es  of  the  defendant  itself  for  feeding:  the  horses  at 
various  points  on  the  route;  as  such  ag-ent  was  also  defendant's 
quasi  agent  in  its  collection  of  charges  from  plaintiff,  and  such  serv- 
ice was  ratified  by  defendant. 

Same — Nonsuit — Evidence. — In  such  action,  it  was  not  error  to 
refuse  to  allow  defendant  to  introduce  in  evidence,  while  one  of  plain- 
tiff's witnesses  was  being  examined,  and  before  defendant  introduced 
any  testimony,  a  bill  of  lading,  after  defendant  had  admitted  that  he 
had  signed  some  writing  on  the  back  of  said  bill  of  lading,  as  such 
admission  did  not  entitle  the  bill  of  lading  to  be  admitted ;  and,  even 
if  admitted,  the  bill  of  lading  was  not  entitled,  at  such  time,  to  be 
considered  as  the  basis  of  a  nonsuit. 

Nonsuit. — Only  where  the  plaintiff  fails  to  introduce  any  compe- 
tent testimony  to  support  the  material  allegations  of  his  complaint 
which  sets  up  his  cause  or  causes  of  action  against  the  defendant,  is 
a  drcnit  judge  authorized  to  grant  a  nonsuit. 

Instructions. — In  such  action,  it  was  not  reversible  error  in  the 
circuit  judge,  in  charging  as  to  the  liability  of  carriers  of  live  stock, 
to  fail  to  call  the  attention  of  the  jury  to  any  results  from  the  unruly 
disposition  of  the  stock,  or  the  ordinary  concussions  incident  to  the 
nsnal  management  and  running  of  a  train  ;  as  there  was  no  testi- 
mony on  these  matters,  nor  any  request  to  charge  on  these  lines. 

Same. — The  circuit  judge  charged  that  defendant  was  only  liable 
for  injuries  to  the  horses  occurring  while  they  were  in  its  charge,  and 
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his  gfeneral  remarks  upon  the  law  on  this  subject  did  not  constitute 
reversible  error. 

Injury  to  Live  Stock  in  Transit — Connecting  Carriers — Liability — 
Burden  of  Proof.* — If  the  defendant  railroad,  as  a  common  carrier, 
undertook  to  deliver  the  horses  at  their  destination,  it  was  only  nec- 
essary for  the  shipper,  in  order  to  recover,  to  prove  that  they  were  in 
g'ood  condition  when  delivered  to  defendant,  and  were  damaged 
when  they  arrived  at  their  destination,  although  a  portion  of  the  car- 
riage was  necessarily  done  by  connecting  carriers. 

Same — Same — Same — Instruction. — It  was  in  dispute,  whether 
defendant  undertook  to  transport  the  horses  as  a  common  carrier 
merely,  or  under  a  special  contract  limiting  its  liability,  therefore, 
it  was  proper,  in  charging  as  to  a  shipper's  burden  of  proof  under 
such  a  special  contract,  to  explain  to  the  jury  that  this  portion  of  the 
charge  would  not  be  applicable  if  the  railroad  undertook  to  transport 
the  horses  as  a  common  carrier  merely. 

Presumptions— Questions  of  Fact. — Presumptions  of  law  cease  to 
exist  when  the  facts  are  proved. 

Carriage  of  Live  Stock — Shippers  Failure  to  Care  for  Stock — Car- 
riers' Duty — Statute.f — Even  though  the  shipper  agreed  to  care  for 
his  stock  while  in  transit,  if  he  failed  to  do  so,  there  could  be  a  recov- 
ery in  such  action,  under  8.  Car.  Rev.  St.  §  1678,  if  the  railroad 
failed  to  feed,  water  and  rest  the  stock  at  the  end  of  every  28  hours 
they  were  on  board  its  cars. 

Appeal  by  defendant  from  Newberry  county  common 
pleas  circuit  court.     Affirmed, 

B,  L  Ahney  and  Duncan  &  Sanders^  for  appellant. 
Johnstone  &  Welch  y  for  respondent. 

Pope,  J.  The  plaintiff,  by  his  action,  sought  to  recover 
$1,000  damages  by  reason  of  the  injuries  sustained  by  a  lot 
of  24  horses  which  were  transported  by  the  defendant  from 

Birmingham,  Ala.,  to  Newberry,  in  the  state  of 
South  Carolina.  Plaintiff,  in  his  complaint, 
set  up  three  causes  of  action :  One  was  based  upon  the 
common  •  law  doctrine  that  the  defendant  was  an  insurer  of 
the  freight  received  by  it  as  a  common  carrier ;  the  second 
charged  the  same  facts  as  were  set  forth  in  the  first  cause  of 

♦See  note^  14  Am.  &  Eng-.  R.  Cas.,  N.  S.,  212. 
f  See  note  at  end  of  case. 
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action,  except  that  the  defendant  was  charged  with  negli- 
gence by  which  injuries  to  the  24  head  of  horses  resulted ; 
and  the  third  charged  wanton  negligence.  By  the  answer  of 
the  defendant,  it  admitted  that  it  was  a  common  carrier,  but 
denied  all  other  allegations  of  the  complaint;  alleging,  in 
addition  thereto,  that  the  plaintiff  was  responsible  for  all 
injuries  which  resulted  to  his  car  load  of  horses  from  a 
failure  to  feed,  water,  and  rest  them  as  was  required  by  law; 
that  any  injuries  done  the  said  car  load  of  horses  happened 
upon  some  other  line  of  railway,  in  their  transportation  to 
Clinton,  S.  C,  than  on  the  defendant  railwa}'.  The  cause 
came  on  for  trial  before  Judge  Watts  and  a  jury.  During  said 
trial  the  defendant  objected  to  certain  testimony  offered  by 
plaintiff.  Also,  it  made  two  motions  for  nonsuit,  both  of 
which  were  overruled.  Also,  it  made  certain  requests  to 
charge,  which  were  declined  by  the  circuit  judge.  Verdict 
was  for  plaintiff  in  the  sutn  of  $300.  After  judg:ment  thereon, 
defendant  appealed  upon  the  grounds  previously  indicated, 
and  also  upon  the  ground  that  the  circuit  judge  erred  in  some 
of  his  charges  to  the  jury. 

The  first  ground  of  appeal  suggests  error  in  the  circuit 
judge  in  allowing  the  plaintiff  to  testify  in  answer  to  the  ques- 
tions :  '*Prom  your  experience  as  a  horse  dealer,  and  from 
your  knowledge  of  the  valuation  of  horses,  did 

...  •«  «  Injuries  to 

you,  or  did  you  not,  sell  your  horses  at  a  price  SSSSHS^****** 
less  than  their  real  value  by  reason  of  these  ^SSS^^^^^' 
injuries?"  **Did  you,  by  reason  of  these 
injuries,  sell  your  horses  for  less  than  they  were  worth?'* 
The  testimony  offered  here  showed  that  these  24  horses, 
when  taken  from  the  car  in  which  they  had  been  transported 
from  the  city  of  Birmingham,  in  the  state  of  Alabama,  to  the 
village  of  Clinton,  in  the  state  of  South  Carolina,  were 
scarred,  bruised,  gaunt,  stiff  in  limbs,  with  high  fever,  and 
that  two  were  down  on  the  floor  in  the  car,  and  had  to  be 
struck  with  a  whip  to  get  them  up,  and  that  the  day  after 
arrival  a  handsome  gray  died,  having  passed  blood  before 
death,  and  a  little  later  than  the  next  day  after  arrival  two 
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other  of  the  horses  died.  But,  soon  after  arrival, — in  a  few 
days, — plaintiff  sold  some  of  the  horses.  The  plaintiff  was 
the  owner  and  keeper  of  a  livery  and  sales  stable.  Hence 
the  circuit  judge  allowed  him  to  answer  these  questions. 
Before  going  further,  it  should  be  stated  that  the  plaintiff  had 
inspected  the  horses  when  he  bought  them.  Therefore  he 
knew  how  they  looked  at  the  date  of  shipment,  how  they 
looked  on  their  arrival  at  Clinton,  and  how  they  looked 
several  days  thereafter,  when  he  sold  them.  We  cannot  see 
anything  speculative  in  the  testimony  in  question.  It  was 
based  upon  facts  within  the  knowledge  of  this  witness.  In 
12  Am.  &  Eng.  £nc.  Law  (2d  Ed.)  p.  477,  the  doctrine  is 
thus  stated:  ''Farmers,  dealers  in  horses,  and  liverymen, 
who  know  the  value  of  horses  generally,  may  testify  thereto.* ' 
See,  also,  page  460,  /^.,  which  says:  ''On  damages,  as  on 
other  subjects  of  expert -opinion  evidence,  the  opinions  of 
witnesses  must  not  be  speculative  or  conjectural,  but  must 
be  based  on  facts  and  conditions  existing  and  proved."  Who 
is  there  who  has  not  been  astonished  at  the  accuracy  of 
dealers  in  stock  and  hogs  in  their  estimate  of  the  weight  of 
each  one  of  them?  It  is  this  accuracy  of  judgment,  derived 
from  the  experience  of  dealers  in  stock,  which  gives  their 
opinions  as  to  the  value  of  horses,  mules,  etc.,  such  great 
weight.     This  exception  is  overruled. 

Again,  appellant  suggests  that  the  circuit  judge  erred  when 

he  allowed  Mr.    Horton,  as  the  agent  of  the  Newberry  & 

Laurens  Railroad,  which  railroad  had  received  the  carload  of 

«w«.  horses  from  the    defendant  at  Newberry,   to 

Same— Bvldonce.  ^  ' 

testify  as  to  the  three  waybills  on  which  he  had 
receipted  for  the  charges  of  the  defendant  itself  for  feeding  the 
horses  at  Birmingham,  Atlanta,  Ga. ,  and  Hodges  Depot,  S.  C. 
We  believe  the  defendant  withdrew  this  exception.  But,  in 
the  abundance  of  caution,  we  pass  on  it;  and  in  doing  so  we 
remark  that  the  service  of  Mr.  Horton  in  collecting  these 
bills  entered  as  waybills  was  as  the  quasi  agent  of  said  defend- 
ant in  its  collection  of  charges   from  the   plaintiff,  which 
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service  of  Mr.   Horton  the  defendant  has  ratified.     This 
exception  is  overruled. 

In  its  second  exception  the  defendant  suggests  that  the 
circuit  judge  erred  in  not  allowing  it  to  introduce  in  evidence, 
while  one  of  the  plaintiff's  witnesses  was  being  examined, 
and  before  the  defendant  introduced  any  testi- 
mony, a  bill  of  lading,  after  the  plaintiff  had  S^^?"^"^ 
admitted  that  he  had  signed  some  writing  on 
the  back  of  said  bill  of  lading.  When  Mr.  Milam,  the  plain- 
tiff, was  on  the  witness  stand,  the  defendant  asked  him,  on 
cross-examination,  if  he  had  not  signed  such  a  paper,  a  copy 
of  which  was  exhibited  to  him.  The  witness  replied  that  he 
did  not  know  whether  he  had  signed  such  a  paper  or  not, 
bat  he  said  he  would  know  his  signature  when  he  saw  it. 
It  was  at  this  point  when  defendant's  counsel  proposed  to 
open  the  commission  it  had  issued  to  examine  some  witnesses 
at  Kansas  City,  state  of  Missouri;  claiming  that  the  original 
papers,  which  had  been  signed  by  Mr.  Milam,  and  a  copy 
of  which  he  had  exhibited  to  Mr.  Milam,  would  be  found' 
attached  to  the  bill  of  lading.  After  a  while  the  court 
allowed  the  package  containing  the  depositions  of  witnesses 
taken  in  Missouri  to  be  opened,  and  the  papers  referred  to 
taken  out,  while  Mr.  Milam,  as  plaintiff's  witness,  was  on 
the  stand ;  and  the  counsel  for  defendant  then  exhibited  the 
paper,  of  which  the  following  is  a  copy,  signed  by  Mr. 
Milam,  to  wit: 

**Form  45.  Kansas  City,  Fort  Scott  &  Memphis  R.  R. 
Live- Stock  Contract.  Duplicate.  Station,  Kansas  City. 
Date,  Oct.  28,  1896.  In  consideration  of  the  free  transpor- 
tation granted  us  by  Kansas  City,  Fort  Scott  &  Memphis 
Railroad  Company,  to  accompany  the  live  stock  described 
in  the  within  contract,  on  its  road,  and  to  return  therefrom, 
and  of  the  agreements  contained  in  said  contract  to  be  per  • 
formed  by  said  railroad  company,  we,  the  persons  in  charge 
of  said  live  stock,  agree  to  be  bound  by  all  the  terms  and 
conditions  of  said  contract  which  refer  to  the  persons  in 

18  (N  s)  A  &  B;  R  Cas— 17 
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charg:e  of  said  live  stock,  especially  those  in  regard  to  how 
and  where  we  shall  ride,  and  the  risks  we  assume,  contained 
in  the  ninth,  tenth,  and  eleventh  paragraphs  thereof;  and, 
for  the  same  consideration,  we  farther  agree  that  while  attend- 
ing to  said  live  stock,  as  provided  in  the  third  paragraph 
thereof,  we  shall  be  deemed  employees  of  the  railroad  com  - 
pany,  of  the  rank  of  hrakemen,  for  the  purpose  of  determin- 
ing its  liability  to  us,  and  we  assume  all  risks  incident  to 
such  employment.     R.  R.  Milam: 

"Pass,  on  freight  trains  only,  R.  R.  Milam.  F.  D. 
Leeds,  Agent." 

When  the  witness  was  shorwn  his  signature  to  the  paper 
copied  above,  he  promptly  admitted  that  it  was  his  signature, 
and  that  the  free  pass  to  the  city  of  Birmingham,  Ala.,  was 
given  to  him.  But  the  witness  said  that  he  did  not  read  the 
paper  he  had  signed,  but  that  he  was  told,  *'Sign  this,  to  get 
your  pass."  This  he  signed  at  Kansas  City,  Mo.  But  he 
swore  that  he  knew  nothing  of  a  contract  such  as  the  bill  of 
lading;  that  he  never  signed  it,  nor  did  he  authorize  any 
one  to  sign  the  same  in  his  name  or  as  his  agent.  So,  when 
the  attorney  for  the  defendant  asked  the  court  to  admit  it  in 
evidence  just  theq,  the  court  declined  to  do  so.  This  paper, 
known  as  a  *'bill  of  lading,"  was  subsequently  introduced  by 
the  defendant,  after  (by  commission)  it  had  examined  the 
railroad  authorities  and  Tough  &  Son,  at  Kansas  City,  Mo. 
The  reason  that  defendant  was  so  eager  to  have  the  paper 
introduced  while  plaintiff's  witness  was  on  the  stand  was  to 
enable  it  to  move  for  a  nonsuit  at  the  close  of  plaintiff's  tes- 
timony. The  circuit  judge  refused  to  admit  the  bill  of  lad- 
ing at  that  time.  While  the  paper  admitted  by  Mr.  Milam 
to  have  been  signed  by  htm  was  admitted,  and  this  was  on 
the  back  of  the  bill  of  lading  itself,  this  did  not  entitle  the 
bill  of  lading  itself  to  be  admitted.  The  bill  of  lading  was 
not  yet  proved,  if  ever  it  was.  So  there  was  no  error  on  the 
part  of  the  circuit  judge.  Under  Wallingford  v.  Railroad 
Co.,  26  S.  C.  258,  2  S.  £.  19,  the  defendant  would  have 
failed  to  have  this  bill  of  lading  considered  as  the  basis  of  a 
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nonsuit,  it  bein^c  admitted  while  plaintiff's  witness  was  on 
the  stand.  This  exception  is  overruled,  and  we  see  no  harm 
to  the  defendant,  especially  as  the  defendant  had  the  benefit 
of  the  admission  of  this  bill  of  lading  afterwards. 

The  appellant  next  alleged  error  in  the  refusal      iyong„it 
of  the  circuit  judge  to  grant  a  nonsuit : 

''Third.  In  not  granting  the  motion  of  the  defendant  for 
a  nonsuit  on  the  grounds:  (l)  That  as  the  defendant  had 
delivered  the  car  containing  the  horses  of.  the  plaintiff  to  the 
Columbia,  Newberry  &  Laurens  Railroad  Company,  which 
road  had  delivered  them  to  the  plaintiff  at  Laurens,  the  pre- 
sumption was  that  any  injury  that  may  have  occurred  to 
them  occurred  on  the  line  of  the  last-named  road;  (2) 
because  there  was  no  sufficient  evidence  to  go  to  the  jury 
of  any  injury  done  the  horses  of  the  defendant  while  they 
were  in  defendant's  charge;  (3)  because  there  was  a 
total  failure  of  evidence  to  sustain  the  allegations  of  the 
complaint."  (a)  The  rule  of  law  granting  nonsuits  is  too 
firmly  established  by  the  decisions  of  the  court  of  last  resort  in 
this  state  to  need  a  restatement,  and  yet  the  question  is  again 
raised,  and  we  must  pass  upon  it.  Whenever  the  plaintiff 
fails  to  introduce  any  competent  testimony  to  support  the 
material  allegations  of  his  complaint  which  set  up  his  cause 
or  causes  of  action  against  the  defendant,  the  circuit  judge  is 
authorized  to  grant  a  nonsuit.  Was  it  the  circuit  judge's 
duty  to  nonsuit  on  a  presumption  of  fact,  if  any  other  facts 
were  in  testimony?  We  do  not  think  so,  for  it  is  the  place 
of  the  jury,  and  not  that  of  the  judge,  to  weigh  testimony, 
(h)  The  testimony  of  all  the  witnesses  who  spoke  of  the 
appearance  of  the  horses  on  their  arrival  at  Clinton,  S.  C, 
was  emphatic  as  to  the  leanness,  the  lankness,  and  the 
ganntness  of  the  horses.  There  was  testimony  that  the 
defendant  had  complied  with  the  law,  in  having  fed  the  horses 
every  28  hours,  and  rested  them  for  5  hours  after  they  were 
fed  and  watered.  But  it  was  no  part  of  the  duty  of  the  cir- 
cuit judge  to  weigh  this  testimony.  That  was  the  province 
of  the  jury.     After  an  examination  of  the  testimony,  we  can. 


260  CARRIERS  OF  FREIGHT  Vol  XVIII 

(NS) 

Milam  v.  Southern  Ry.  Co 

not  agree  with  the  appellant  that  there  was  a  total  lack  of 
testimony.     These  exceptions  are  all  overruled. 

"Fifth.  In  charging :  'Now  I  charge  you  that  if  the  defend- 
ant railroad,  here,  received  the  stock  as  a  common  carrier, 
then  they  become  insurers.  Whenever  a  railroad  gets  a  charter 
and  becomes  a  common  carrier  for  the  purpose  of  transporting 
freight  and  passengers,  and  such  matter  as  that,  when  they 
receive  any  freight  as  a  common  carrier  they  become  insurers 
of  the  freight,  and  they  thereby  agree  to  deliver  in  good 
condition  to  the  parties  that  it  is  consigned  to.  If  the  rail- 
road here  received  this  property  of  Milam  in  Birmingham , 
Alabama,  as  common  carriers,  then  they  became  insurers  of 
that  property,  and  it  was  their  duty  to  deliver  it  to  Milam  in 
Clinton,  South  Carolina,  in  good  order  ;  and  if  it  was  not  in 
good  order,  and  it  was  injured  while  in  their  possession, 
then  the  road  would  be  liable.'  It  being  respectfully 
submitted  that  his  honor  overlooked  the  following  prin- 
ciples or  rules  of  law:  (l)  That,  where  a  common 
carrier  in  the  performance  of  its  duties  delivers  freight 
to  a  connecting  road  for  transportation  to  its  destina- 
tion, it  does  not  insure  the  safe  delivery  by  such  connecting 
road;  (2)  that  a  common  carrier  does  not  insure  the  safe 
delivery  of  live  stock  against  the  injuries  inflicted  upon  such 
stock  by  their  own  unruly  dispositions,  or  by  the  ordinary 
jars  or  concussions  incident  to  the  usual  and  ordinary  man- 
aging and  running  of  a  train."  Not  in  every  case  does  a  rail- 
road, when  it  delivers  property  to  a  connecting  road  for 
transportation  to  its  destination,  insure  the  delivery  of  said 
property  at  its  destination  to  the  consignee  in  safety,  but 
sometimes  it  does,  and  this  must  depend  on  its  contract.  In 
Kyle  V,  Railroad  Co.,  10  Rich.  Law,  382,  the  court  of  last 
resort  in  this  state  held  that  the  contract  of  the  carrier  required 
it  to  bear  the  responsibility  of  safe  delivery  at  destination, 
to  the  exhoneration,  as  between  the  consignee  and  the 
common  carrier,  of  the  connecting  road.  There  were  two 
points  of  view  as  to  the  contract  in  the  case  of  Milam,  the 
plaintiff,  and  the  Southern  Railway  Company.     One  might 
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follow  from  the  terms  of  the  bill  of  lading  signed  by  Tough 
&  Son  and  the  Kansas  City,  Ft.  Scott  &  Memphis  Railroad 
Company  at  Kansas  City,  state  of  Missouri;   and   the  other 
was  what  might  be  construed  by  the  waybill   issued   by  the 
Southern  Railway  Company  at  Birmingham,   together  with 
the  circuitous  route  it  adopted  in  delivering  the  car  load  of 
horses,  for  it  is  an  undoubted  fact  that  the  Southern  Railway 
Company  brought  this  car  load  of  horses  to  Atlanta,   Ga. 
At  that  point  the  nearest  way  to  Clinton,  S.  C,  was  by  the 
Georgia  &  Northern  Railroad,  by  which  in  at  least  12   hours 
the  car  load  of  horses  could  have  been  carried   from  Atlanta, 
Ga.,  to  Clinton,  S.  C,  whereas  in  fact  the  Southern  Railway 
Company  carried  this  car  load  of  horses  from  Atlanta,   Ga., 
to  Greenville,  S.  C,  and  then  from  there  to  Newberry,  S.  C, 
at  which  latter  point  the  car  load   of  horses  were  sent  to 
Clinton  by  the   Columbia,  Newberry  &   Laurens   Railroad 
Company.    There  was  no  contract  evidenced  by  the  bill  of 
lading  issued  by  the  Southern  Railway  Company,   with  the 
plaintiff.     The  waybill  was  not  a  contract  in  itself,   and  yet 
it  may  be  taken  as  a   circumstance,   along  with  others,   to 
determine  what  this   contract  between  the   parties   actually 
was.    All  these  are  matters  for  the  jury  to  solve.     Inasmuch 
as  the  circuit  judge,  in  his  charge,  left  it  to  the  jury  to  deter- 
mine defendant's  liability,  limited  by   the  requirement  that 
the  injury  to  the  horses   should   have  occurred  while  they 
were  in  the  custody  of  the   Southern   Railway    Company 
itself ,  we  can  see  no  harm  in  the  charge  of  the  judge.     So, 
also,  we  may  say   that  it  was  not   reversible   error  in  the 
circuit  judge  to  fail  to  call  the  attention  of  the    ,  ^  ^ 
jury  to  any  results  from  the  unruly  disposition 
of  the  stock,  or  by  the  ordinary  jars  or  concussions  incident 
to  the  usual  and  ordinary  managing  and  running  of  a  train ; 
for  certainly  there  was  no  testimony  on  either  of  such  matters, 
nor  was  any  request  made  to  the  judge  for  any  charge  on 
these  lines.     The  exceptions  are  overruled. 

We  will  consider  the  sixth,  seventh,  and  eight  exceptions 
together :     *  *  ( 6)  In  instructing  the  jury :     'That,  if  the  stock 
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was  received  by  the  Southern  Railroad  as  a  common  carrier, 
then  they  became  and  would  be  liable  for  any  damage  that 
might  be  done  to  the  stock.  In  other  words,  they  would  be 
then  required  to  deliver  it  to  Milam  at  Clinton,  South  Carolina, 
in  good  order ;  *  thereby  overlooking  the  principle  or  rule  of 
law  which  makes  a  common  carrier  an  insurer  only  over  its 
own  line.  (7)  Because  his  honor,  by  his  charge,  erred  in 
instructing  the  jury  that  a  common  carrier  of  freight  was  an 
insurer  of  freight  which  it  had  delivered  to  a  connecting 
carrier  to  be  transported  to  its  destination,  whereas,  it  is 
respectfully  submitted,  a  common  carrier  of  freight  is  not  an 
insurer  of  freight  which  in  the  performance  of  its  duty  it 
delivers  to  a  connecting  carrier  to  be  transported  to  its 
destination,  beyond  the  line  of  such  common  carrier.  (8) 
In  leading  the  jury  to  think  that  a  common  carrier,  to  which 
live  stock  is  delivered  to  be  transported  over  its  own  line  and 
connecting  lines  to  their  destination,  becomes  an  insurer  of 
safe  delivery  of  such  stock  at  their  destination,  whereas,  it 
is  respectfully  submitted,  a  common  carrier  of  live  stock 
does  not  insure — First,  against  injuries  which  are  caused 
by  the  unruly  dispositions  of  the  animals  themselves ;  or, 
second,  against  injuries  caused  by  the  ordinary  jars  or  concus- 
sions in  the  ordinary  management  of  a  train;  or,  third > 
against  injuries  inflicted  while  in  the  hands  of  a  connecting 
line  to  which  the  common  carrier,  in  the  performance  of  its 
duties,  had  delivered  such  stock  to  be  transported  to  their 
destination.''  In  justice  to  the  circuit  judge,  it  would  be  no 
bad  idea  to  adopt  from  the  argument  of  Mr.  Welch,  for  the 
respondent,  under  the  heads  of  "a"  and  **b,**  respectively, 
under  parallel  columns,  what  the  judge  said  by  detached 
portions, and  what  he  said  connectedly,  in  regard  to  defend- 
ant's liability  as  a  common  carrier. 


(a) 

Pages  108, 109,  middle  of  folio 
431: 

**Now,  I  charge  you  that,  if 
the  defendant  railroad  here  re- 
ceived the  stock  as  a  common 
carrier,  then  they  became  insur- 
ers.   Whenever  a  railroad  gets  a 


(b) 

Page  109,  folio  431: 

"And  if  it  was  not  in  good 
order,  and  it  was  injured  while 
in  their  possession,  then  the 
road  would  be  liable." 

Page  112,  middle  of  folio  443 
to  middle  of  folio  445  : 
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charter  and  becomes  a  common 
carrier  for  the  purpose  of  trans- 
porting freig^bt  and  passengers 
and  snch  matters  as  that,  when 
thej  receive  any  freight  as  a 
common  carrier  they  become  in- 
surers of  that  freight,  and  they 
agree  thereby  to  deliver  it  in 
good  condition  to  the  parties 
whom  it  is  consigned  to.  If  the 
railroad  here  received  this  prop- 
erty of  Milam's  in  Birmingham, 
Ala.,  as  a  common  carrier,  then 
they  become  insurers  of  that 
property,  and  it  was  their  duty 
to  deliver  it  to  Milam,  in  Clin- 
ton, South  Carolina,  in  good 
order ;  and  if  it  was  not  in  good 
order,  and  it  was  injured  while 
in  their  possession,  then  the 
road  would  be  Hable." 

Page  111,  folio  440  to  middle 
of  folio  441 : 

"If  it  was  received  by  the 
Southern  road  as  a  common  car- 
rier, then  they  become  insur- 
ers, and  would  be  liable  for 
any  damage  that  might  be  done 
to  the  stock, — in  other  words, 
would  be  required  to  deliver  it 
to  Milam,  at  Clinton,  South  Car- 
olina, in  good  order.*' 

Page  113,  end  of  folio  448 : 

"If  you  believe  that  they  took 
it  as  common  carriers  at  Bir- 
mingham, Ala.,  they  were  insur- 
ers of  the  goods,  and  it  was 
their  duty  to  deliver  it  in  good 
order  at  its  destination  at  Clin- 
ton." 


«<i 


Now,  you  will  understand 
that,  before  the  plaintiff  can 
recover  here,  the  jury  must  be 
satisfied  from  a  preponderance 
of  the  testimony  in  the  case  that 
the  injury,  if  any  at  all,  to  the 
stock,  occurred  while  it  was  in 
the  possession  of  the  Southern 
Railway  Company.  If  the  stock 
were  all  right  and  in  good  order 
when  they  were  delivered  at 
Newberry,  here,  to  Columbia, 
Newberry  &  Laurens  road,  and 
they  were  injured  while  in  the 
possession  of  the  Columbia, 
Newberry  &  Laurens  road,  then 
the  plaintiff  could  not  recover 
against  this  defendant.  His 
remedy,  if  any,  then,  would  be 
against  the  Columbia,  New- 
berry &  Laurens  road.  If,  how- 
ever, the  testimony  satisfies  you 
that  the  defendant  company  was. 
negligent ;  that  they  were  guilty 
of  negligence  in  not  observing 
due  care  and  due  caution  in  the- 
handling  of  that  stock,  or  if 
they  failed  to  feed  or  water  it  or 
rest  it  as  required  by  law,  and  the 
stock  was  injured  by  their  negli- 
gence,— then  the  defendant  here 
(the  railroad)  would  be  liable." 

Page  112,  folio  445  to  folio  448  r 
"If  the  testimony  satisfies  you 
that  the  Southern  Railway  re- 
ceived the  stock  at  Birmingham, 
Ala.,  and  it  was  not  injured 
while  in  their  possession,  that 
they  complied  with  the  law,  and 
fed  and  watered  and  rested  the 
stock  as  the  law  requires,  and 
then  delivered  it  to  another  road 
here  at  Newberry  in  good  order, 
and  it  afterwards  got  injured 
while  in  the  possession  of  an- 
other road,  then  the  plaintiff 
would  not  be  entitled  to  recover. 
In  other  words,  before  you  can 
give  a  verdict  for  the  plaintiff  in 
this  case,  you  have  got  to  be 
satisfied  that  there  was  negli- 
gence on  the  part  of  the  railroad, 
if  they  received  it  under  this 
contract,  and  that  negligence 
was  the  cause  of  the  stock  being 
injured,  and  the  injury  occurred 
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while  the  stock  was  in  the  pos- 
session of  the  Southern  Rail- 
way, and  it  was  on  their  account 
that  the  injury  occurred.  Then, 
if  you  are  satisfied  that  the  rail- 
road was  negligent,  and  the 
stock  was  injur^  while  in  its 
possession,  then  the  plaintiff 
would  be  entitled  to  recover 
whatever  damages,  in  your  opin- 
ion, he  has  sustained,  under  the 
testimony  in  the  case ;  that 
being  entirely  a  matter  for  you. 
If  this  stock  was  injured  after 
it  left  the  possession  of  the 
Southern  Railway,  the  plaintiff 
would  not  be  entitled  to  recover. 
Before  the  plaintiff  can  recover 
here,  you  must  be  satisfied  that 
it  was  injured  while  in  the  pos- 
session of  the  Southern  Railway, 
and  they  were  negligent,  if  you 
believe  there  was  this  contract." 
Page  119,  requests  16  and  17: 
**  *Even  if  the  evidence  shows 
that  the  plaintiff's  horses  were 
injured  when  they  arrived  at 
Clinton,  this  fact  does  not  enti- 
tle him  to  damages  against  the 
Southern  Railway  Company,  but, 
before  he  can  recover  against  it, 
the  jury  must  be  satisfied  from 
the  evidence  that  such  injuries 
were  inflicted  while  the  horses 
were  in  charge  of  the  Southern 
Railway  Company ;  and,  unless 
the  evidence  does  satisfy  the 
jury  of  this  fact,  then  the  ver- 
dict must  be  for  the  defendant.' 
I  charge  you  that.  *Even  if 
plaintiff's  horses  were  injured 
when  thej'  arrived  at  Clinton, 
and  it  was  uncertain  whether 
those  injuries  occurred  on  the 
Southern  Railway  Company,  or 
Columbia,  Newberry  &  Laurens 
Railway,  then  the  verdict  must 
be  for  the  defendant.'  I  charge 
you  that." 

Page  125,  middle  of  folio  496: 
"As  I  told  you  before,  before 
you  can  hold  this  railroad  respon- 
sible, you  must  be  satisfied  by  a 
preponderance  of  the  testimony 
that  the  injury,  if  any,  occurred 
while  the  stock  was  in  their 
possession." 
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As  remarked  by  Mr.  Welch  in  his  arg;ument :  "Can  there 
be  any  donbt,  therefore,  after  reading  these  two  parallel 
sections  of  his  honor's  charge,  what  his  meaning  was? 
Column 'a'  shows  that  the  isolated  portions  of  the  charge 
may  be  taken,  when  considered  alone,  to  hold  that  a  com- 
mon carrier  is  liable  beyond  its  terminus.  Column  'b' 
shows  that  his  honor  meant  to  charge  nothing  like  that. 
He  expressly  says,  again  and  again,  both  in  his  general 
charge  and  in  charging  defendant's  requests,  that  the  injury, 
if  any,  for  which  the  defendant  is  held  liable,  must  have 
occurred  on  the  defendant's  road  and  while  in  defendant's 
possession.  Now,  we  confess  we  do  not  see  how  it  could 
be  made  plainer." 

We  have  thus  reproduced  what  the  circuit  judge  did  say, 
and  in  what  connection  he  said  it.  Finding,  as  we  do,  that  the 
circuit  judge  exercised  very  great  care  in  limiting,  by  easy 
and  just  terms,  the  liability,  if  any,  of  the  _ 
defendant  railroad,  we  are  not  inclined  to  view 
his  remarks,  in  his  charge  as  complained  of,  as  erroneous. 
Now,  when  a  circuit  judge  indulges  in  some  general  remarks 
upon  the  law,  without  any  possibility  of  affecting  thereby 
the  issues  actually  on  trial  before  him,  we  can  see  no  reversi- 
ble error.  Somewhat  akin  to  this  is  what  was  said  by  the 
late Chibf  Justice  Simpson  in  Wallingf ord  v.  Railroad  Co., 
26  S.  C.  264, 2  S.  E.  21 :  **Before  discussing  these  exceptions, 
it  would  be  well  to  state  some  of  the  principles  of  law  appli- 
cable to  common  carriers,  about  which  there  is  little  or  no 
doubt.  At  common  law  there  is  no  exemption  to  the  liabil- 
ity of  common  carriers  for  goods,  etc.,  intrusted  to  them, 
txcept  for  an  act  of  God  or  of  the  king's  enemies.  They  are 
regarded  as  insurers  as  to  all  else.  In  England ,  however, 
and  in  several  of  the  states  of  this  Union,  including  our  own 
[South  Carolina]  the  common-law  doctrine  was  modified  to 
the  extent  of  allowing  a  common  carrier  to  exempt  himself 
from  this  broad  liability  by  special  contract  as  to  certain 
specified  causes  of  injury.     See,  in  this  state,    Swindler  v. 
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Billiard,  2  Rich.  Law  286;  Baker  v.  Brinson,  9  Rich.  Law 
202,  and  other  cases  that  need  not  be  cited.  It  was,  however » 
held  in  all  these  cases :  That  he  could  not  shield  himself  from 
the  consequences  of  negligence  by  a  contract.  That  his 
character  as  a  common  carrier  could  not  be  changed  by 
contract.  Only  his  liability  to  the  extent  of  the  specified 
exemptions  was  diminished.  In  all  things  else  the  general 
doctrine  of  common  carriers  applied,  and  especially  as  to 
negligence.  And,  further,  that  the  onus  was  upon  him  to 
bring  himself ,  by  the  testimony,  within  the  exemptions  men- 
tioned in  the  Contract.  [Here  follows,  in  the  opinion,  a  quo- 
tation from  the  case  of  Swindler  v.  Hilliard,  supra.^  It  was 
held  in  that  case  that  common  carriers  could  not  by  any 
special  contract  or  agreement  exempt  themselves  from  liabil- 
ity for  negligence,  and  that,  when  a  contract  was  made,  the 
onus  of  showing,  not  only  that  the  cause  of  the  loss  was 
within  the  terms  of  the  exemption,  but  also  that  there  was  no 
negligence,  lies  on  the  carrier."  As  will  be  seen  by  consid- 
ering the  charge,  as  a  whole,  the  circuit  judge  was  exceed- 
ingly careful  to  limit  the  liability  only  for  injuries,  if  any, 
to  the  24  hours  while  they  were  in  charge  of  the  Southern 
Railway  Company. 

The  defendant  insisted  that  the  contract  between  the  plain- 
tiff and  itself  was  embodied  in  the  bill  of  lading  signed  by 
the  Kansas  City,  Ft.  Scott  &  Memphis  Railway  Company 
and  Tough  &  Son.  If  so,  the  defendant  had  to  agree  to  the 
thirteenth  article  of  said  contract,  to  wit:  ***  *  *  It  is 
also  agreed  that  the  conditions  of  this  contract  shall  inure  to 
the  benefit  of  all  carriers  transporting  the  live  stock  shipped 
hereunder,  unless  they  otherwise  stipulate,  and  that  in  no 
case  shall  one.  carrier  be  liable  for  the  negligence  of  another. " 
So  far  as  the  sixth  exception  is  concerned,  it  must  be  over- 
ruled, for  it  is  clear  from  an  examination  of  the  whole  charge 
that  the  circuit  judge  limited  the  liability  of  the  defendant 
to  its  own  acts  of  commission  and  omission.  And  so  as  to 
the  seventh  exception ;  his  honor  was  very  careful   in   his 
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charge.  And  so  as  to  the  eighth  exception ;  his  honor  was, 
if  anything,  too  lenient  in  his  charge  to  the  defendant.  Hear 
his  charge:  '''(5)  If  the  jury  are  satisfied  that  the  bill  of 
lading  purporting  to  have  been  issued  on  October  28,  1896, 
by  the  Ft.  Scott,  Kansas  City  &  Memphis  Railroad  Com- 
pany to  John  S.  Tough  &  Sons,  in  the  contract  for  the  trans- 
portation of  the  horses  described  in  the  complaint  from 
Kansas  City,  Missouri,  to  Clinton,  S.  C,  and  that  this  con- 
tract was  made  under  circumstances  similar  to  those  stated 
in  request  No.  1,  then  the  plaintiff  cannot  recover  for  any 
alleged  injuries  to  said  horses  by  simply  proving  that  said 
horses  were  in  good  order  when  they  were  first  delivered  to 
the  railroad  company,  or  that  they  were  in  good  order  at  any 
intermediate  point,  and  then  by  proving  that  they  were  dam- 
aged when  they  arrived  at  their  destination ;  but  he  must  go 
further,  and  prove  that  such  injuries  were  not  caused  by 
their  being  weak,  unruly,  or  exhausted  from  their  long  jour- 
ney, or  from  the  cramped  and  crowded  condition  of  the  horses 
in  the  car,  or  from  the  ordinary  jars  or  concussions  incident 
to  the  ordinary  managing  and  running  of  a  freight  train. ' 
I  charge  you  that."  For,  notwithstanding  all  these  advan- 
tages  conceded  to  the  carrier,  it  may  be  that  some  proviso  as 
to  negligence  by  the  carrier  should  have  been  included  in  the 
charge ;  but  no  complaint  comes  to  us  on  this  matter,  and  we 
only  mention  it  to  show  that  appellant  has  not  been  injured 
by  the  charge.    This  exception  is  overruled. 

Next  we  will  consider  the  ninth  ground  of  appeal,  which 
complains  that  the  judge  charged  the  jury  that  '*if  you  [the 
jury]  believe  they  took  it  [the  car  load  of  horses]  as  com- 
mon carriers  at  Birmingham,  Alabama,  they  are  insurers  of 
the  goods,  and  it  was  their  duty  to  deliver  it  in  good  order  at 
its  destination,  in  Clinton."  The  error  in  this  charge  is 
alleged  by  appellant  to  be  that  by  this  charge  his  honor 
caused  the  jury  to  believe  that  a  common  carrier  of  live  stock 
is  an  insurer  "(1)  against  injuries  inflicted  by  the  unruly 
dispositions  of  the  animals  themselves ;  (2)  against  injuries 
inflicted  by  the  ordinary  jars  and  concussions  caused  by  the 
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ordinary  running  and  managing  of  a  train;  (3)  against  inju- 
ries  inflicted  by  a  connecting  line  to  which,  in  the  perform- 
ance of  its  duty,  the  first  carrier  had  delivered  the  stock  to  be 
transported  to  their  destination."  We  have  just  seen  that 
the  circuit  judge  charge?  the  law  as  to  first  subdivision  as 
requested  by  appellant,  and  so,  also,  as  to  the  second  subdi- 
vision; and,  so  far  as  the  third  subdivision  is  concerned,  the 
charge  of  the  judge  is  its  own  vindication,  as  to  the  error  here 
suggested.     This  exception  is  overruled. 

We  will  next  consider  the  tenth  exception:  '*  (10)  In  instruct- 
ing the  jury  that  defendant's  fifth  request,  to  wit:  'If  the 
jury  are  satisfied  that  the  bill  of  lading  purporting  to  have 

been  issued  on  October  28,  1896,  by  the  Ft. 
oSSiStiSScilS"  Sc^^^»  Kansas  City  &  Memphis  Railroad  Com- 
bSS^^^:  pany  to  John  S.  Tough  &  Sons  is  the  contract 

for  the  transportation  of  the  horses  described  in 
the  complaint  from  Kansas  City,  Missouri,  to  Clinton,  S.  C, 
and  that  this  contract  was  made  under  circumstances  similar 
to  those  stated  in  request  No.  1,  then  the  plaintiff  cannot 
recover  for  any  alleged  injuries  to  said  horses  by  simply  prov- 
ing that  said  horses  were  in  good  condition  when  they  were 
first  delivered  to  the  railroad  company,  or  that  they  were  in 
good  order  at  any  intermediate  point,  and  then  proving  that 
they  were  damaged  when  they  arrived  at  their  destination ; 
but  he  must  go  further,  and  prove  that  such  injuries  were  not 
caused  by  their  being  weak,  unruly,  or  exhausted  from  their 
long  journey,  or  from  the  cramped  and  crowded  condition  of 
tbe  horses  in  the  car,  or  from  the  ordinary  jars  or  concussions 
incident  to  the  ordinary  managing  and  running  of  a  freight 
train,* — was  only  applicable  to  this  case  provided  the  stock 
were  shipped  under  the  contract  as  expressed  in  the  bill  of 
lading,  and  that  it  was  not  applicable  if  the  defendant  received 
the  stock  as  a  common  carrier,  whereas  it  is  respectfully  sub- 
mitted that  the  request  was  applicable  even  though  the  defend- 
ant did  receive  such  horses  as  a  common  carrier."  There 
was  a  contest  betwixt  the  parties  litigant  as  to  what  contract 
governed  the  defendant  in  the  performance  of  its  duty  as  a 
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common  carrier,   to  wit,   whether  under  the  common-law 

liability,  without  any  special  exemption  limiting 

this  liability,  which,  of  course,  would  follow  a     same-inatrai- 

tions. 

contract  under  the  common  law  for  the  trans- 
portation of  the  24  head  of  stock  from  Birmingham,  Ala.,  to 
Clinton,  S.  C,  by  the  Southern  Railway  Company  itself,  or 
whether  the  contract  of  the  Ft.  Scott,  Kansas  City  &  Mem- 
phis Railroad  Company  governed.     This  being  the  contest 
here,  it  would  have  been  improper  for  the  circuit  judge  to 
have  made  the  charge  as  requested,  without  adding  his  own 
closing  words,  if  our  statute  (section  1720,  Rev.  St.)  applies 
to  the  case  at  bar ;  and  we  may  remark  that  we  have  some 
serious  doubts  as  to  whether  the  defendant  has  brought  itself 
under  the  protection  of  that  section,  for  this  reason :  That 
section  says  that  the  initial  road  shall  continue  liable  for  the 
articles  received  by  it  for  shipment,  unless  it  is  able  to  pro- 
duce a  receipt  in  writing  from  a  connecting  road  for  the  arti- 
cles or  article  so  shipped.     Now,  is  the  Southern  Railway 
Company  the  initial  road,  and  has  it  produced  a  receipt  in 
writing  from  a  connecting  road  for  the  articles  so  shipped? 
The  articles  shipped  were   24   horses.     Has  the   Southern 
Railway  Company  produced  a  receipt  in  writing  therefor? 
Here  is  the  paper  they  produce ;     [See  next  page.] 


270 


CARRIBRS  OP  PRBIGHT 


Milam  v.  Southern  Ry.  Co 


Vol  xvm 

(NS) 


8 
O 


^     CO 
P<     OB 


4> 

o 

V 


> 

o 

&« 

a 

s 

bo 

s 

a 
8 

9 
O 

4) 
"♦-• 

bo 

a 

n 

d 
Q 


O 
Q 

> 

.4 
Q 


s 


o 

Q 
> 

o 


I 

(d 

CO  ..4 

Q 


a 

2 

s 

(d 

4 


a 

o 
"♦-• 

a 

o 


o 


i4     i4 


'd 

a 


m    GO 


o 

15 


pBOH  JO 


13 


Q 


r-t  (d 


"♦^   O 

Q 


iH      c^ 


f*> 


U) 


O 

.4 

• 
•d 

c 

* 

o 

s 

cd 
U 

PBOH  JO 

o 

^d 

O   0) 


.«4 

(d 
O 

O 

c*i 

Wt 

C  B 

O 

a!  V 

•H 

X  bo 

.k 

?<J 

o 

2  - 

•d 

DOfU 

fig 

a 

cd 

25 

•1 

bove  cars 
CAVAN 

'd 

a 

1 

0 

X 

«» 

•*i« 

** 

'S 

> 

cd 

fa 

(d 

•  •i 

^ 

8 

•** 

en 

0 

«M 

GO 

00 

Wi 

•  m^ 

u;x3 

O 

0  -^ 

n 

to  ^ 

1 

P3 

corre 
TON, 

•  • 

0 

• 

u 

edCk^ 

9-^ 

••4 

.2^ 

5 

J« 

3 

to 

^     • 

cd 

Wi 

1^ 

CdH) 

2 

cd 

cd 
o 

4> 

X 

o 

CM 

S 

that 
day. 

3 

Cd 
o 

4> 

certify 
ved  this 

4> 

Cd 

a 
.SP 

(0 

Cd 

a 

oo 

•.a 

4> 

hi 

* 

Am  4  Eng  CARRIBRS  OP  PRBIGHT  271 

RCas 

Milam  v.  Southern  Ry.  Co 

Now,  refflembering  that  the  section  1720  requires  a  receipt 
in  writing  for  the  article  or  articles,  it  may  be  asked  where 
in  the  paper  tendered  by  the  defendant  is  there  any  receipt  in 
writing  for  24  horses?  We  see  the  letters  **S,"  *%," 
which  are  interpreted  to  mean  "Stock,"  ''Loaded,"  yet  no 
character  to  show  the  stock  shipped,  or  number  thereof,  here 
appears.  Besides,  the  very  headlines  say,  ''Daily  Report  of 
All  Cars,"  and  the  receipt  is  "for  the  above  cars''  (Italics 
ours. )  Might  it  not  be  stated  that  the  very  aim  of  this  sec- 
tion of  our  law  was  to  fasten  upon  some  common  carrier  the 
Rceipt  of  the  specific  article  or  articles  shipped,  by  the  pro- 
duction of  a  receipt  in  writing  of  such  article  or  articles  ?  But» 
be  this  as  it  may,  we  find  no  error  in  this  tenth  exception 
pointed  out  and  it  is  overruled. 

We  will  next  consider  the  11th  exception:  "(11)  In  refus- 
ing to  charge  the  defendant's  request  to  charge,  to  wit, 
'Where  horses  have  been  transported  by  successive  carriers, 
and  the  proof  only  shows  that  they  were  in  good 
Older  when  first  delivered,  and  were  damaged  ^Mttouof 
when  they  reached  their  destination,  then  the 
law  presumes  that  such  damage  was  caused  while  such  horses 
were  in  the  hands  of  the  last  railroad  company,'  and  in 
instracting  the  jury  that  'the  whole  matter  is  a  question  of 
tect  for  you.  As  I  told  you  before,  before  you  can  hold  this 
railroad  liable  you  must  be  satisfied  by  a  preponderance  of 
the  testimony  that  the  injury,  if  any,  occurred  while  the  stock 
was  in  their  possession,  and  on  account  of  their  negligence, 
provided  you  conclude  they  are  shipped  under  a  special  con- 
tract' The  error  being,  as  it  is  respectfully  submitted,  in 
instructing  the  jury :  First.  That  this  is  a  question  of  fact 
for  them,  whereas,  it  is  respectfully  submitted,  it  was  a 
question  of  law  for  the  court  to  instruct  the  jury  what  is  or  is 
not  a  presumption  of  law.  Second.  That,  before  the 
defendant  could  be  held  liable,  they  must  be  satisfied  by  the 
preponderance  of  the  evidence  that  th^  injury,  if  any,  oc- 
curred while  the  stock  was  in  possession  of  the  defendant,  and 
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on  account  of  its  negligence,  provided  the  stock  was  shipped 
under  a  special  contract ;  thus  overlooking  the  principle  or 
rule  of  law  which  requires  the  plaintiff  to  prove  by  the  pre- 
ponderance of  the  evidence  that  any  injuries  which  might 
have  been  inflicted  upon  the  horses  were  caused  by  the  neg- 
ligence of  the  defendant,  whether  it  receives  the  stock  under 
special  contract  or  as  a  common  carrier."  As  to  the  first 
subdi/ision,  we  might  ask  what  are  juries  provided  for, 
unless  it  is  to  try  questions  of  fact?  It  seems  to  us  that 
whenever  direct  evidence  of  witnesses  is  introduced,  bearing 
upon  a  disputed  question  of  fact,  presumptions,  like  the 
Arabs,  "fold  their  tents  and  steal  away."  As  to  the  second 
subdivision,  we  think  the  circuit  judge  in  his  charge  has 
more  than  done  his  duty  to  the  defendant  on  this  line  of 
thought.  This  exception  is  overruled.  ''(12)  In  refusing 
defendant's  eleventh  request  to  charge;  it  being  respectfully 
submitted  that  such  request  embodied  a  sound  rule  of  law, 
which  is  directly  applicable  to  this  case."  Here  is  the  elev- 
enth request,  and  what  the  circuit  judge  said  thereon: 
**  *(ll)  Where  horses  have  been  transported  by  successive 
carriers,  and  the  proof  only  shows  that  they  were  in  good 
order  when  first  delivered,  and  were  damaged  when  they 
reached  their  destination,  then  the  law  presumes  that  such 
damage  was  caused  while  such  horses  were  in  the  hands  of 
the  last  railroad  company. '  I  refuse  to  charge  you  that. 
The  whole  matter  is  a  question  of  fact  before  you.  As  I  told 
you  before,  before  you  can  hold  this  road  liable  you  must  be 
satisfied  by  the  preponderance  of  the  evidence  that  the  injury, 
if  any,  occurred  while  the  stock  was  in  their  possession,  and 
on  account  of  their  negligence,  provided  you  conclude  they 
are  shipped  under  a  special  contract."  The  circuit  judge 
was  right.  Presumptions  cease  when  facts  are  proved.  It 
was  a  matter  for  the  jury.  Let  the  exception  be  overruled. 
"(13)  In  refusing  to  charge  the  defendant's  second  request 
to  wit :  'If  the  jury  are  satisfied  that  the  bill  of  lading  pur- 
porting   to    have   been    issued    on    October    28,   1896,  by 
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the  Ft.  Scott,  Kansas  City  &  Memphis  Railroad  Com- 
pany to  John  S.  Tough  &  Sons  is  the  contract  SSSS^S^^m 
made,  as  above  stated,  for  the  transportation  fyS^B^i- 
from  Kansas  City  to  Clinton,  S.  C,  of  the  seatate."  ^^*^~ 
horses  described  in  the  complaint,  then  it  was  the  duty  of 
Toagh  &  Sons,  at  their  own  risk  and  expense,  to  take  care 
of,  feed  and  water,  and  attend  to  said  stock  while  the  same 
were  in  the  stock  yards  of  the  said  railroad  company  await- 
ing shipment,  and  while  they  were  being  loaded,  transported, 
unloaded,  and  reloaded,  and  to  unload  and  reload  the  same 
at  feeding  and  transfer  points,  and  wherever  the  same  might 
have  been  unloaded  and  reloaded  for  any  purpose  whatever; 
and  the  plaintiff  cannot  recover  any  damages  from  defendant 
in  this  case  without  proving  to  the  satisfaction  of  the  jury — 
First,  that  the  horses  in  question  were  injured  while  in  the 
possession  of  the  defendant;  secondly,  by  proving  that  the 
injuries  were  not  caused  by  the  negligence  of  John  Tough  & 
Sons  to  take  care  of  said  horses  as  they  had  contracted  to  do. 
In  other  words,  under  such  circumstances,  if  they  exist,  the 
plaintiff  cannot  recover  any  damages  of  the  defendant  simply 
by  proving  that  the  horses  were  in  good  order  in  Kansas 
City,  before  they  were  delivered  to  defendant,  and  then  by 
proving  that  they  were  damaged  when  they  were  received  at 
Clinton,  S.  C. ;  but,  before  he  could  recover,  he  must  go  fur- 
ther, and  prove  that  these  injuries  were  not  attributable  to  the 
negligence  on  the  part  of  Tough  &  Sons  to  take  care  of  said 
horses  as  they  had  contracted  to  do.'  It  being  respectfully 
submitted  that  the  defendant  had  the  right  Ko  have  this 
request  charged,  because — First,  it  was  applicable  on  the 
question  of  contributory  negligence  on  the  part  of  plaintiff 
or  of  his  agent;  and,  second,  if  the  bill  of  lading  was  the 
contract,  then  the  burden  of  proving  that  the  stock  were  not 
injured  by  the  negligence  of  the  plaintiff  or  his  agent  was,  by 
the  contract,  upon  the  plaintiff,  and  the  defendant  wap  enti- 
tled to  have  the  jury  properly  instructed  as  to  the  force  and 
effect  of  such  contract."  This  exception  raises  practically 
18  (N  s)  A  &  E  R  Cas— 18 
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two  questions  :  ( 1 )  The  request  to  charge  was  proper,  because 
it  was  applicable  to  the  question  of  contributory  negligence. 
In  Comer  v.  Railroad  Co.,  52  S.  C.  51,  29  S.  E.  637,  this 
court  held  that  even  if  a  plaintiff  fails  to  feed,  water,  and  rest 
his  stock  at  the  end  of  every  28  hours  such  stock  is  in  a  car 
for  transportation,  and  during  transportation,  it  is  the  duty, 
under  the  law,  of  the  railroad  company  in  charge  of  the  same 
to  so  feed,  water,  and  rest  stock  on  board  its  cars.  (2)  The 
next  question  is  that  by  the  bill  of  lading  signed  in  Kansas 
Citv,  Mo.,  it  devolved  upon  the  plaintiff  to  point  out  by  his 
proof  that  the  24  horses  were  not  injured  by  his  acts.  The 
judge's  charge  clearly  limits  the  liability  of  the  defendant  to 
such  injuries  as  it  inflicted.     This  exception  is  overruled. 

'*(14)  Because,  in  refusing  the  defendant's  third  request  to 
charge,  to  wit  :  'Where  one  ships  live  stock  over  a  railroad » 
and  contracts  to  go  along  and  take  care  of  said  stock  while  it 
is  being  transported,  loaded,  unloaded*  and  fed  and  watered, 
then,  under  such  contract,  it  is  the  duty  of  such  person  to 
perform  his  part ;  and  if  he  neglects  to  do  so,  and  injuries 
occur  to  said  stock  on  account  of  such  negligence,  the  rail- 
road company  cannot  be  held  4iable  for  any  damages  occa- 
sioned thereby,' — his  honor  did  not  instruct  the  jury  as  to 
the  force  and  effect  of  the  bill  of  lading,  and  as  to  its  bearing 
upon  the  contributory  negligence  of  the  plaintiff."  The 
case  of  Comer  z/.  Railroad  Co.,  supra^  disposes  of  this 
ground  of  appeal.     It  is  dismissed. 

''(15)  Because  the  charge  of  his  honor  was  calculated  to 
mislead  the  jury  and  cause  them  to  think,  under  the  law,  (1) 
that  a  railroad  company  could  not  by  special  contract  shift 
the  burden  of  proof  from  itself  to  a  plaintiff,  so  as  to  make 
such  plaintiff,  who  had  bound  himself  by  special  contract,  to 
go  along  and  take  care  of  live  stock  ;  (2)  that  it  was  plaintiff 
who  did  take  upon  himself  the  burden  of  showing  that  any 
injuries  which  were  inflicted  upon  such  stock  while  en  route 
were  not  caused  by  his  own  negligence  failing  to  comply 
with  such  contract ;  (3)  that  a  railroad  company,  which,  as 
a  common  carrier,  received  live  stock  to  be  transported  to  a 
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{Mint  beyond  Its  line,  was  an  insurer  against  any  damage 
which  might  be  inflicted  on  said  stock  by  the  unruly   dispo- 
sitions of  said  stock,  or  by  the  ordinary  jars  and  concussions 
incident  to  the  ordinary  running  and  management  of  a  train, 
or  through  the  negligence  of  a  connecting  line  to  which  rail- 
road company  had,  in  the  performance  of  its  duty,  delivered 
such  stock   for  transportation   to  their  destination.'*     We 
have  reproduced,  in  effect,  the  last  exception  of  the  defend- 
ant.   We  must  say  that  in  the  light  of  the  decision  of  the 
court  in  Comer  v.  Railroad  Co,  fSupra^  the  defendant  is  quite 
persistent  in  making  the  same  question   which  was  passed 
upon  in  that  case.     The  positive   testimony  of  the  plaintiff 
was  that  no  ticket  was  furnished  him  upon  the  trains  of  the 
Southern  Railway  Company.     But  why  should  we  refer  to 
testimony  that  is  for  the  jury?     As  to  the  third  subdivision, 
the  circuit  judge  has  left  us  no  ground  to  criticise  his  charge. 
It  covered  the  case  admirably  well.     This  exception  is  over- 
niled.    It  is  the  judgment  of  this  court  that  the  judgment  of 
the  circuit  court  be  affirmed. 


NOTE. 

Carriage  of  Live  Stock — Feeding  and  Watering  Stock — Special 
Contracts.— See  Burns  v.  Chicago,  M.  &  St.  P.  Ry.  Co.  (Wis.),  17 
Am.  &  Eng.  R.  Cas.,  N.  S.,  290  B.nd  foot-note, 

A  provision  in  a  contract  for  the  shipment  of  live  stock,  providing 
that  the  shipper  shaU  accompany  the  stock  and  feed  and  care  for 
them  at  his  own  risk,  does  not  relieve  the  carrier  from  the  duty  of 
providing-  water  for  the  stock  at  suitable  points  along  the  line,  so 
that  the  owner  can  give  it  to  the  stock.  Wabash,  St.  L-  &  P.  R.  Co. 
V,  Pratt,  15  111.  App.  177. 

A  provision  in  a  contract  for  shipment  of  live  stock,  providing 
that  the  owner  was  to  feed  and  water  the  stock,  and  that  the  com- 
pany should  afford  reasonable  facilities  for  doing  so,  does  not 
relieve  the  company  from  the  duty  of  feeding  and  watering-,  where 
the  animals  are  carried  beyond  their  place  of  destination  and  there 
detained  several  days  before  they  are  returned.  Bryant  v.  South- 
western R.  Co.,  6  Am.  A  Eng.  R.  Cas.  388,  68  Ga.  805. 


^ 
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A  requirement  by  a  railroad  company  that  the  shipper  of  live 
stock  shall  accompany  such  stock  and  provide  for  it  at  his  own  risk 
and  expense,  as  a  condition  to  receiving  such  stock  as  freight,  is 
unreasonable ;  and  defendant,  in  an  action  for  the  loss  of  such 
stock,  cannot  prove  such  custom  in  order  to  avoid  liability  for  fail- 
ure to  so  provide  and  care  for  the  stock.  Missouri  Pac.  R.  Co.  v, 
Fagan,  35  Am.  &  Eng.  R.  Cas.  666,  72  Tex.  127,  9  S.  W.  Rep.  749,  2 
I^.  R.  A.  75. 

Where  live  stock  are  shipped  under  a  contract  that  the  shipper 
shall  feed  and  water  them  while  en  route  the  carrier  cannot  avoid 
liability  for  a  failure  to  properly  feed  and  water,  without  showing 
that  it  offered  the  shipper  reasonable  facilities  for  doing  so ;  neither 
will  the  shipper's  failure  to  notify  the  carrier  of  his  wish  and  read- 
iness to  feed  and  water  affect  the  carrier's  liability.  Taylor,  B.  A 
H.  R.  Co.  V,  Montgomery,  4  Tex.  App.  (Civ.  Cas.  )  401,  16  8.  W. 
Rep.  178. 

Whenever  it  may  become  necessary  to  unload  live  stock  during 
transit  for  the  purpose  of  watering  or  feeding,  it  is  the  duty  of  the 
carrier  to  have  the  proper  facilities  for  unloading.  Dunn  v,  Han- 
nibal &  St.  J.  R.  Co.,  68  Mo.  268. 


Illinois  Cent.  R.  Co. 

V, 

Southern  Seating  &  Cabinet  Co. 

(Supreme  Court  of  Tennessee^  May  j/,  1900.) 

Delay  in  Carriage  of  Goods  to  Conditional  Purchaser — Knowl- 
edge of  Carrier — Measure  of  Damages.* — If  property  is  sold  at  an 
advantageous  price  before  shipment,  on  condition  that  it  be  deliv- 
ered within  a  certain  time,  and  the  carrier,  with  knowledge  of  that 
fact,  undertakes  its  transportation,  and  through  negligence  fails  to 
make  the  delivery  in  time,  and  the  conditional  purchaser  declines 
to  receive  the  property  on  account  of  the  delay,  the  liability  of  the 
carrier  is  measured  by  the  difference  between  the  market  value  of 
the  property  when  it  arrived  at  the  place  of  destination  and  the 
price  at  which  it  was  conditionally  sold  before  shipment. 

Penalty    Contracts — Validity.— If  a   contract  is  for  a  matter  of 

•See  Swift  River  Co^  v,  Fitchburg  R.  Co.  (Mass.),  8  Am.  &  Eng. 
R.  Cas.,  N.  S.,  512  and  note^  p.  514  et  seq. 
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nncertain  value,  and  a  reasonable  sum  is  fixed  by  the  parties  as  the 
amount  to  be  paid  on  breach,  that  sum,  though  actually  called  a 
'^penalty*'  in  the  instrument,  is  recoverable  as  liquidated  damages 
if  the  obligation  be  not  in  fact  performed. 

Limiting  Liability — Negligence. — The  fact  that  the  initial  carrier 
limited  liability  for  loss  or  damage  to  that  line  on  which  it  should 
occur  was  of  no  avail,  as  the  injury  complained  of  resulted  from  the 
negligent  misdirection  in  the  waybill  made  out  by  the  initial  carrier 
before  the  goods  were  started  upon  their  journey. 

Damages — Interest. — Under  the  laws  of  Tennessee,  it  is  not  proper 
to  allow  interest  on  damages  recovered. 

On  Motion  to  Modify. — ^Had  the  defendant  railroad  company 
acquiesced  in  the  recovery  of  the  damages  found,  and  limited  its 
appeal  in  error  to  the  item  of  interest  alone  it  would  have  been 
entitled  to  have  had  the  costs  of  the  appeal  adjudged  against  the 
plaintiff,  but  having  brought  the  whole  case  up,  and  been  unsuc- 
cessful as  to  everything  except  the  small  item  of  interest,  the  other 
party  was  successful,  and,  therefore,  was  entitled  to  recover  costs. 

Appeal  by  defendant  from  Madison  county  circuit  court. 
Affirmed. 

C  G,  Bondt   for  appellant. 
Hays  &  Biggs ^  for  appellee. 

Caldwell,  J.  This  is  an  action  of  damages  by  a  shipper 
against  a  common  carrier.  On  the  26th  of  February,  1898, 
the  Southern  Seating  &  Cabinet  Company,  of  Jackson,  Tenn. , 
entered  into  a  contract  with  W.  A.  R.  Goodwin,     ^      ^  ._ 

Case  Stated. 

rector,  to  manufacture  and  put  up  certain  pews 
in  St.  John's  Episcopal  Church,  at  Petersburg,  Va.,  for  the 
sum  of  $524.  The  contract  contained  a  provision  that  the 
company  '"shall  forfeit  $10.00  per  day  for  every  day  it  fails  to 
have  pews  in  place  after  May  6th,  1898,*'  but  that  provision 
was  subsequently  so  changed  as  to  waive  the  forfeiture  if  the 
pews  should  arrive  at  Petersburg  by  the  3d  day  of  the 
month.  The  pews  were  manufactured,  and  by  the  contracting 
company  delivered  to  the  Illinois  Central  Railroad  Company, 
at  Jackson,  Tenn.,  on  the  20th  of  April,  1898,  for  shipment 
to  the  purchaser,  at  Petersburg,  Va.  The  representative  of 
the  manufacturing  and  selling    company    at  the  time  of 
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delivering  the  pews  for  transportation  said  to  the  railway 
agent:  ''I  wish  you  would  forward  this  car  as  quick  as  you 
can.  This  is  a  penalty  contract.*'  The  railway  agent 
expressed  assent  to  the  request,  and  promptly  executed  a  bill 
of  lading,  properly  stating  the  name  of  the  consignee  and 
the  destination  of  the  pews.  Nevertheless  the  car  remained 
in  Jackson  two  days  after  the  issuance  of  the  bill  of  lading, 
and,  when  it  left,  the  waybill,  through  some  inexcusable 
mistake  of  the  railway  agent,  called  for  Parkersburg,  W.  Va.» 
as  the  destination  of  the  pews.  The  car  reached  the  latter 
point  on  the  27th  of  April,  and  there  remained  until  the  13th 
of  May,  when  by  direction  of  the  defaulting  carrier  it  was 
started  to  Petersburg,  Va.,  its  true  destination,  where  it 
arrived  on  the  21st  of  May, — 24  days  later  than  it  would 
probably  have  arrived  but  for  the  misdirection  in  the  waybill, 
and  18  days  after  the  contract  limit  for  arrival  of  the  pews 
had  expired.  The  purchaser  accepted  the  pews,  but  in  doing 
so  required  a  deduction  of  $180  from  the  contract  price,  and 
paid  only  the  balance  of  $344.  He  says  he  deducted  that  sum 
not  upon  the  mere  ground  that  he  had  the  right  to  do  so 
under  the  forfeiture  clause  of  the  contract,  but  because  he 
considered  it  "just  compensation*'  for  the  inconvenience  and 
expense  resulting  from  the  delay,  and  for  the  damage  done 
to  the  pews  '*in  the  transportation,  and  that  he  would  not 
have  received  the  pews  in  their  damaged  condition,  and  after 
he  had  suffered  the  inconvenience  and  expense  of  the  delay, 
without  that  deduction  from  the  contract  price.  In  December, 
1898,  the  Southern  Seating  &  Cabinet  Company  commenced 
this  action  against  the  Illinois  Central  Railroad  Company 
before  a  justice  of  the  peace,  whose  warrant  stated  the  nature 
and  ground  of  suit  as  follows :  ''For  damages  caused  by  the 
delay  in  shipping  and  delivering  certain  goods  consigned  by 
the  plaintiff  to  W.  A.  R.  Goodwin,  Petersburg,  Va.,  April 
20,  1898,  on  account  of  which  delay  the  said  goods  were 
damaged,  and  the  plaintiff  damaged  in  the  sum  of  $180, 
forfeited  by  it  under  its  contract  for  the  delivery  of  said 
goods,  of  which  the  defendant  had  notice."     The  justice  of 
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the  peace  pronounced  judgment  in  favor  of  the  plaintiff,  and 
the  defendant  appealed  to  the  circuit  court,  where  verdict  and 
judgment  were  rendered  for  the  plaintiff  for  $180,  with 
interest.  Prom  the  latter  judgment  the  railway  company 
bas  appealed  in  error  to  this  court,  and  here  assigned  several 
objections  to  the  proceedings  below,  on  account  of  which  a 
reversal  and  new  trial  are  sought. 

In  the  course  of  his  charge,  the  trial  judge  instructed  the 
jury  as  follows:  "If  the  goods  were  shipped,  and  it  was  the 
fault  of  the  railroad  company  in  making  a  misdirection  or  mis- 
shipment  that  caused  the  delay  after  the  3d  day  of  May,  1898, 
and  if  the  plaintiff  in  this  case,  through  its  agents  and  repre- 
sentatives, notified  Mr.  Reavvis  or  Col.  Dinkins,  or  both  of 
them,  and  they  were  representatives  of  the  railroad  company  in 
receiving  and  shipping  the  goods ,  that  it  was  a  forfeit  contract, 
—that  it  was  a  penalty  contract, — and  they  received  it  with  the 
knowledge  that  there  was  a  penalty  attached  to  the  contract^ 
then  it  would  have  been  the  duty  of  the  railroad  company 
to  have  shipped  the  goods ;  and  if  it  accepted  them  that  way» 
and  was  gn^ilty  of  negligence  in  not  getting  them  to  Peters- 
burg in  the  time  stated  in  the  contract,  and  it  had  ample 
time  to  have  done  so,  then  it  would  be  liable  for  the  damages 
the  plaintiff  has  sustained  because  of  the  penalty  contained 
in  the  contract.  Now,  the  burden  of  proof  is  upon  the 
plaintiff  to  show  that  the  railroad  employees  did  receive 
the  g:oods  for  the  purpose  of  shipping  them,  had  notice  of  the 
penalty,  and  it  was  a  penalty  contract.  If  it  did  have  notice 
of  the  penalty  contract,  and  the  goods  were  accepted  by  it  to 
be  shipped,  and  it  was  the  fault  of  the  railroad  company 
that  they  were  not  delivered  by  that  date,  to  wit,  the  3d  day 
of  May,  1898,  the  railroad  company  would  be  responsible 
for  the  penalty  of  the  contract,  for  the  time  the  goods  were 
not  delivered,  if  the  delay  was  caused  by  the  fault  of  the 
railroad  company."  The  first  assignment  of  error  is  directed 
against  that  instruction ;  the  point  of  objection  being  that 
it  makes  the  loss  sustained  by  the  plaintiff  under  the  penalty 
clause  of  its  contract  with  Goodwin,  and  not  the  actual 
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injury  and  depreciation  of  the  pews  by  the  delay,  the  meas- 
ure of  the  defendant's  liability.  Compensation  is  the  pri- 
mary principle  underlying  the  law  of  damages;  and,  where 
one  of  two  contracting  parties  breaches  his  obligation,  he  is 
ordinarily  liable  to  the  other  party,  according  to  the  nature 
and  purpose  of  the  contract,  for  all  loss  suffered  by  him  as 
the  natural  consequence  of  the  breach.  In  the  case  of 
Hadley  v,  Baxendale,  9  Bxch.  341,  where  a  carrier  was  stsed 
in  damages  for  negligent  delay  in  the  transportation  of  a 
mill  shaft,  the  court,  inferring  to  the  rule  for  the  admeasure- 
ment of  damages,  said :  "Where  two  parties  have  made  a 
contract,  which  one  of  them  has  broken,  the  damages  which 
the  other  party  ought  to  receive  in  respect  of  such  breach 
should  be  either  such  as  may  fairly  and  reasonably  be  con- 
sidered as  arising  naturally  (z.  e,  according  to  the  usual 
course  of  things)  from  such  breach  of  contract  itself,  or  such 
as  may  reasonably  be  supposed  to  have  been  in  contempla- 
tion of  both  parties,  at  the  time  they  made  the  contract,  as 
the  probable  result  of  the  breach  of  it.  Now,  if  the  special 
circumstances  under  which  the  contract  was  actually  made 
were  communicated  by  the  plaintiff  to  the  defendant,  and 
thus  known  to  both  parties,  the  damages  resulting  from  the 
breach  of  such  a  contract,  which  they  would  reasonably 
contemplate,  would  be  the  amount  of  injury  which  would 
ordinarily  follow  from  a  breach  of  contract  under  the  special 
circumstances  so  known  and  communicated.  But,  on  the 
other  hand,  if  these  special  circumstances  were  wholly 
unknown  to  the  party  breaking  the  contract,  he,  at  the  most, 
could  only  be  supposed  to  have  had  in  his  contemplation  the 
amount  of  injury  which  would  arise  generally,  and,  in  the 
great  multitude  of  cases,  not  by  any  special  circumstances, 
from  such  a  breach  of  contract."  This  rule  has  been  adopted 
in  cases  too  numerous  to  mention  at  this  time.  Some  of 
them  are  collated  in  2  Keener,  pp.  1094-1096.  It  was 
quoted  approvingly  by  this  court  in  McDonald  v.  Timber 
Co.,  88  Tenn.  43,  12  S.  W.  420.  Where  property  is  shipped 
to  market  for  general  sale  to  such   purchasers  as  may   be 
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obtained,  and  the  carrier  unreasonably  and  negligently 
delays  the  transportation,  the  measure  of  damages  for  that 
default  is  the  depreciation  in  salable  quality  and  market 
value  of  the  property  at  the  place  of  destination  between  the 
time  when  it  should  have  arrived  and  when  it  did  in  fact 
arrive.  Railroad  Co.  v.  Hale,  85  Tenn.  69,  1  S.  W.  620; 
Hutch.  Carr.  §  771 ;  3  Wood,  Ry.  Law  1607.  But,  if  the 
property  is  sold  at  an  advantageous  price  before  shipment, 
on  condition  that  it  be  delivered  within  a  cer- 
tain time,  and  the  carrier,  with  knowledge  of  rtS«?of\£^to 

Oondltioiial  Pui^ 

that  fact,  undertakes  the  transportation,  and  ^JS^fi^g^ 
through  negligence  fails  to  make  the  delivery  i^SS^ 
in  time,  and  the  conditional  purchaser  declines 
to  receive  the  property  on  account  of  the  delay,  the  liability 
of  the  carrier  is  measured  by  the  difference  between  the  mar* 
ket  value  of  the  property  when  it  arrived  at  the  place  of 
destination  and  the  price  at  which  it  was  conditionally  sold 
before  shipment.  Deming  t^.  Railway  Co.,  48  N.  H.  455,  2 
Am.  Rep.  267 ;  Hutch.  Carr.  §  772.  The  difference  between 
the  modes  of  measuring  the  carrier's  liability  in  the  two 
cases  is  due  to  the  difference  between  its  obligations  and  the 
consequences  of  their  breach.  In  the  former  case  the  obli- 
gation-is general,  and  the  loss  and  liability  are  general, 
while  in  the  latter  case  the  obligation  is  special,  and  the  loss 
and  liability  are  special.  Referring  to  the  carrier's  respon- 
sibility for  the  breach  of  a  special  contract  by  delay,  a  dis- 
tinguished author  has  said:  '*But  if  the  intended  use  and 
application  of  the'  goods  to  be  carried  were  expressly  brought 
to  the  notice  of  the  company's  servants  at  the  time  they 
received  them,  or  could  be  reasonably  inferred  from  circum- 
stances known  to  them,  so  that  the  special  use  or  application 
might  be  fairly  considered  to  be  within  the  contemplation  of 
the  both  parties  to  the  contract,  the  consignor  is  entitled  to 
recover  the  damages  naturally  resulting  from  his  so  being 
unable  to  use  or  apply  the  goods,  since  both  parties  may  be 
said  to  have  made  this  the  basis  of  the  contract."  3  Wood, 
Hy.  Law  1607. 
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The  contract,  breached  by  the  defendant,  now  before  the 
court,  was  undoubtedly  a  special  one.  The  pews  in  question 
were  manufactured  after  a  peculiar  design,  for  a  particular 
church,  under  a  particular  contract,  of  which  the  defendant  was 
distinctly  notified  at  the  time  it  accepted  them  for  carriage. 
The  contract  of  carriage  being  special,  the  liability  for  its 
nonobservance  was  likewise  special,  and  the  plaintiff  was 
entitled  to  recover  all  damages  naturally  resulting  from  the 
breach ,  whatever  the  amount  may  have  been.  The  trial  judge, 
in  that  portion  of  the  charge  heretofore  quoted,  instructed 
the  jury,  in  substance,  that  the  proper  measure  of  the 
plaintiff's  recovery,  if  any  should  be  allowed,  would  be  the  pen- 
alty of  its  contract  with  the  consignee  for  the  period  the 
pews  were  delayed  beyond  the  time  therein  stipulated  as  the 
required  date  of  delivery,  which,  the  record  shows,  amounted 
to  $180,  the  sum  actually  deducted  by  the  consignee  from  the 
purchase  price  of  the  pews.  That  was  certainly  the  amount 
of  the  plaintiff's  real  loss,  and,  in  view  of  the  notice  given  at 
the  time  of  the  shipment,  it  may  fairly  and  reasonably  be 
assumed  to  be  the  exact  extent  of  the  injury  which  the  plain- 
tiff and  the  defendant  contemplated  as  the  natural  result  of 
so  long  a  delay  in  the  delivery  of  the  pews,  and  therefore  the 
true  measure  of  damages  recoverable  for  the  breach.  In 
opposition  to  this  view,   it   might   be   said  with   force  and 

plausibility  that  what  is  denominated  the  *'pen- 
tiSS-v^ity.    alty  clause'' of  the  plaintiff's  contract  of  sale 

was  against  public  policy,  and  therefore  not 
enforceable,  and  that  for  that  reason  the  carrier,  though  fully 
Informed  of  that  feature  of  the  contract,  would  not  be  legally 
responsible  for  the  deduction  made  and  permitted  thereunder; 
but  that  suggestion,  if  made,  could  not  prevail  in  the  end» 
for  while  contractual  penalties,  as  such,  are  now  rarely  enforce- 
able either  in  law  or  equity,  provisions  like  that  in  this 
contract,  whatever  called  by  the  parties,  when  deemed 
reasonable,  as  this  one  must  be,  are  by  the  courts  treated  and 
enforced    as    stipulations   for  liquidated   damages.     If  the 
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contract  is  for  a  matter  of  uncertain  value,  and  a  reasonable 
sun  is  fixed  by  the  parties  as  the  amount  to  be  paid  on 
breach,  that  sum,  though  actually  called  a  '^penalty'*  in  the 
instmment,  is  recoverable  as  liquidated  damages  if  the 
obligation  be  not  in  fact  performed.  Clark,  Cont.  600,  601 ; 
1  Pom.  Eq.  Jur.  §  440 ;  Manufacturing  Co.  ».  James,  91  Tenn. 
154,  18  S.  W.  262;  Kemble  v,  Farren,  6  Bing.  147  ;  Jacquith 
V,  Hudson,  5  Mich.  123;  King  Iron-Bridge  &  Mfg.  Co.  v. 
City  of  St.  Louis  (C.  C),  10  L.  R.  A.  826  ei  seq.,  note  (s.  c. 
43  Fed.  768) ;  3  Pars.  Cont.  156,  157.  It  is  not  uncommon, 
in  building  contracts,  to  which  class  this  one  belongs,  for 
the  contractor  to  bind  himself  to  pay  a  stipulated  daily  or 
weekly  sum  for  delay  beyond  the  time  appointed  for  comple- 
tion; andsuchsum,  when  reasonable  (that  is,  not  excessive), 
is  generally,  if  not  universally,  held  to  be  recoverable  as 
liquidated  damages,  if  there  be  a  breach.  2  Keener,  Cont. 
1096, 1102;  Clark,  Cont.  600,  note;  Williams  v.  Vance,  30 
Am.  Rep.  31,  32,  35,  note.  The  enforcement  of  such  a  rule 
against  the  carrier  with  full  notice  cannot  operate  as  a  hard- 
ship upon  him,  because  the  sum  stipulated  by  the  consignor 
and  consignee  must  be  reasonable,  to  be  enforceable  between 
them;  and,  for  the  same  reason,  it  must  be  so  before  it  can 
be  made  the  measure  of  responsibility  on  the  part  of  the 
carrier.  If  it  be  unreasonable  or  excessive,  the  stipulation, 
however  named,  is  a  penalty,  and  only  actual  damages,  to 
be  ascertained  in  the  ordinary  way,  can  be  recovered.  * 'Ac- 
cording to  the  better  opinion,  the  parties,  even  if  they  intended 
to  fix  upon  the  amount  stipulated  as  liquidated  damages, 
will  nevertheless  be  limited  to  the  recovery  of  actual  damages, 
if  the  amount  stipulated  for  is  so  greatly  in  excess  of  the 
actual  damages  that  it  is  in  effect  a  penalty."  Clark,  Cont. 
601;  2  Story,  Eq.  Jur.  §  1318;  Baird  v,  Tolliver,  6  Humph. 
187;  3  Pars.  Cont.  157,  161;  Wood,  Mayne,  Dam.  203, 
note. 

The  Illinois  Central  Railroad  Company,  as  initial  carrier, 
issued  a  through  bill  of  lading  for  the  pews,  and  routed  them 
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niinoii  Cent  K.  Co.  v.  Sontbern  Seating:  i 

7Kt  its  own  line  to  Loaisville.  Ky.,  and  tl 
the  CbesapeBke,  Ohio  &  Sontl 
^%£^  Company,  as  ultimate  came 
Va.  In  the  bill  of  lading  it 
It  loss  or  damage  to  that  line  on  which 
lit  that  limitation,  though  valid  in  law  I 
o.,  99  Tenn.  719,  42  S.  W.  451),  is  of  no 
icause  the  injury  complained  of  anqaes 
om  the  negligent  misdirection  in  the  way 
le  initial  carrier  before  the  goods  were  s 
larney.  The  ultimate  carrier  delivered  t 
sstination  for  which  they  were  billed  in  ai 
le  terms  of  the  contract  between  the  coi 
gnee ;  but  that  was  not  the  true  destinatio 

compliance  with  the  shipping  contract, 
iggested  in  arKument,  and  as  implied  frou 
ons  requested  by  the  initial  carrier  and  re 
idge,  that  the  ultimate  carrier  received  c 
irection  in  time  to  have  sent  the  goods  fi 
7 .  Va.,  to  Petersburg,  Va.,  sooner  than  it 
>  have  prevented  some  of  the  loss  to  tb 

that  were  established  as  a  fact,  it  would, 
lint  liability  upon  the  nit im ate  carrier 
issen  the  liability  of  the  initial  carrier  for 
[  its  negligence.  No  limitation  can  1 
:1ieving  a  carrier  from  responsibility  for  it 
ird  V.  Railroad  Co.,  99  Tenn.  721,  42 
itations. 

The  court  below  peremptorily  instruc 
How  interest  on  whatever  amount  the  pi 
>und  entitled  to  recover  as  damages,  i 
cord i ugly  included  in  its  ' 
^Sa^  interest.       This    instruction 

The  plaintiff's  demand  was 
le   letter   or  the   spirit  of  the   statute    (' 

3494)  enumerating  the  debts  that  be 
latter    of  law.      Indeed,   it   was   not   foi 


286  CARRIERS  OP  FREIGHT  Vol  XVIH 

(N  S) 

St.  Louis,  etc.,  Ry.  Co.  v.  Law 


St.  Louis,  I.  M.  &  S.  Ry.  Co. 

Law. 

(Supreme  Court  of  Arkansas^  May  ig,  /goo,) 

Carriage  of  Live  ^tock — Delay  in  Furnishing  Cars — Escape  from 
Stock  Pen — Contributory  Negligence — Liability.* — Owing  to  the 
defendant  railroad's  failure  to  furnish  cars  according  to  the  promise 
of  its  agent,  plaintiff  was  compelled  to  put  his  cattle  in  defendant's 
stock  pen,  the  gate  of  which  sagged  so  that  it  could  not  be  latched 
without  being  lifted.  The  escape  of  the  cattle  from  the  pen  was  due 
to  plaintiff's  failure  to.lift  the  gate  in  order  to  latch  it.  And  he  had 
not  called  upon  defendant  to  assist  him  in  placing  or  securing  them 
in  the  pen.  Held^  that  the  escape  of  the  cattle  was  due  to  plaintiff's 
carelessness,  and  there  could  be  no  recovery  for  loss  resulting  from 
their  escape. 

Same — Same — Damages — Evidence. f — Damages  for  the  deprecia- 
tion in  value  of  cattle  by  reason  of  delay  in  furnishing  cars  cannot 
be  recovered,  where  the  only  evidence  of  the  amount  of  the  loss  is 
the  plaintiff's  estimate  unsupported  by  a  sufficient  statement  of  facts 
to  enable  the  jury  to  determine  the  damages. 

Same — Limiting  Liability — Notice  of  Claim4 — Where  the  notice 
of  claims  for  loss  or  injury  to  cattle  in  transit  required  by  the  con- 
tract as  a  condition  precedent  to  recovery  is  confined  to  '*any  dam- 
ages, or  any  loss  or  injury  to  livestock  covered"  by  the  bill  of  lading, 
such  limitation  cannot  apply  if  the  loss  or  injury  is  not  covered  by 
the  bill  of  lading. 

Appeal  by  defendant  from  Drew  county  circuit  court. 
Reversed, 

Dodge  &  Johnson^  for  appellant. 

R,  E.  Craig^  W,  S.  T.  Fanar^  L,  McCain^  and  Wells  6f 
Williamson,  for  appellee. 

*See  note  at  end  of  case. 

fSee  St.  Louis,  etc.,  Ry.  Co.  v,  Edwards  (C.  C.  A.),  8  Am.  &  Eng. 
R.  Cas.,  N.  S.,  402  and  notes ^  p.  411  et  seq, 

tSee,  generally,  note,  6  Am.  Sl  Eng.  R.  Cas.,  N.  S.,  (^letseg. 
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Battlb,  J.  John  C.  Law  sued  the  St.  Louis,  Iron  Moun- 
tain &  Southern  Railway  Company  for  dama£:es  which  were 
caused  by  the  escape  of  his  cattle  from  the  stock  pens  of  the 
defendant,  in  which  they  had   been  placed  for      «     „^    ^ 

''  *^  Oaoe  stated. 

shipment,  and  by  the  failure  to  ship  them  within 
a  reasonable  time  after  they  were  ready  and  waiting  for 
transportation.  He  alleged  in  his  complaint  that  he  notified 
the  defendant's  agent  that  he  would  have  340  head  of  cattle 
at  Portland,  on  the  line  of  its  railway,  in  this  state,  on  the 
23d  of  November,  1897,  ready  for  shipment,  and  that  he  was 
informed  that  the  cars  would  be  ready  to  receive  them  on  the 
24th  of  the  same  month;  that  he  arrived  at  Portland  with 
his  cattle  on  the  23d  of  November,  and  placed  a  part  of  them 
in  the  defendant's  stock  pen ;  that  on  the  night  following 
the  cattle  in  the  pen  broke  through  a  defective  gate  and 
made  their  escape;  that  112  of  them  were  recovered,  at  an 
expense  of  $71.10  to  him;  and  that  28  could  not  be  found, 
and  were  lost.  He  further  alleged  that  the  cattle  were 
detained  at  Portland  needlessly  and  negligently  from  the  23d 
to  the  25th  of  November,  when  they  were  shipped :  that  while 
the  112  were  in  the  stock  pens  they  were  not  fed  or  watered, 
but  were  "starved"  by  the  defendant  for  a  period  of  60 
hoars;  that  they  became  emaciated,  hungry,  and  restless, 
to  the  plaintiff's  damage  in  the  sum  of  $336 ;  that  the  28 
which  were  lost  were  worth  $700 ;  that  he  was  further  dam- 
aged in  the  sum  of  $309  by^  reason  of  the  defendant's  failure 
to  ship  the  remaining  206  head  in  a  reasonable  time,  and  to 
water  and  feed  them  while  awaiting  shipment.  And  he 
asked  for  judgment  for  $1,416.10,  the  total  amount  of  his 
damage.  The  defendant  answered,  and  denied  each  allega- 
tion in  the  complaint,  and  set  up  many  defenses.  The  jury 
in  the  case,  after  hearing  the  evidence,  returned  a  verdict  in 
favor  of  the  plaintiff  for  $600.  The  court  rendered  judgment 
accordingly,  and  the  defendant  appealed. 

The  evidence  that  was  adduced  in  the  trial  tended  to  prove, 
substantially,  the  following  facts :  On  the  15th  or  16th  of 
November,  1897,  Law,  the  plaintiff,  applied  to  the   defend- 
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ant's  agent  at  Portland  for  10  cars»  for  the  purpose  of 
shipping  340  or  350  head  of  cattle  to  St.  Louis  and  Little 
Rock,  and  the  agent  promised  that  he  would  try  to  procure 
the  cars  for  him.  Plaintiff  then  returned  to  his  home,  at 
Hamburg,  in  this  state,  where  his  cattle  were.  While  there  he 
was  informed  by  the  agent,  through  a  telegram,  that  the  cars 
would  not  be  ready  until  the  23d  of  November.  He  drove 
his  cattle  to  Portland ;  reaching  there  on  the  23d, — ^the  day 
designated.  On  arrival  there  he  placed  4  car  loads  of  them, 
which  he  expected  to  ship  to  St.  Louis,  in  Cammack's  lot, 
which  adjoined  the  defendant's  stock  pens.  The  remainder 
of  the  cattle  (6  car  loads)  he  herded  in  an  old  field  about  a 
mile  and  a  half  from  town.  The  next  day  (the  24th  of 
November)  the  agent  infprmed  him  that  he  would  get  his 
cattle  off  about  3  o'clock  in  the  afternoon.  He  then  took 
the  4  car  loads  of  cattle  out  of  Cammack's  lot,  and  put  them 
in  the  defendant's  stock  pens.  The  gate  to  the  pens  was  an 
old  one.  It  sagged  down  and  dragged  on  the  ground.  It 
had  settled  so  (as  plaintiff  testified)  "that  you  could  not 
fasten  it  good."  It  had  a  sliding  latch,  which  fitted  in  a 
notch  in  a  post ;  and  it  could  be  fastened  by  slipping  the 
latch  into  the  notch,  or  on  the  inside  of  the  post.  He  pushed 
the  gate  to,  and  as  it  sagged  he  made  no  effort  to  raise  it  in 
order  to  shove  the  latch  into  the  notch,  but  slid  the  latch  on 
the  inside  of  the  post.  On  account  of  the  crowded  condition 
of  the  pens  the  latch  was  subject  to  be  pushed  back,  and  the 
gate  opened,  by  the  cattle  rubbing  and  pressing  against  it. 
But  he  made  no  effort  to  prevent  this,  but  slid  the  latch  on 
the  inside  of  the  post,  and  left  it  in  that  condition.  On  the 
next  succeeding  night,  about  8  o'clock,  the  cattle  pushed 
open  the  gate  and  escaped.  All  of  the  cattle  except  25  were 
recovered,  at  a  cost  of  $71.10.  Twenty -eight  were  at  first 
lost,  but  3  of  them  were  afterwards  found.  The  25  which 
were  never  recovered  were  worth  $625. 

One  hundred  and  thirty-eight  head  of  the  cattle  were  shipped 
from  Portland  on  the  25th  of  November,  1897,  and  206 
were  shipped  on  the  28th  of  the  same  month.     While  they 
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were  at  Portland,  awaiting:  shipment,  tlie  weather  was  bad, 
and  mud  abounded  everywhere.  They  were  compelled  to 
stand  in  the  mud.  It  was  difficult  to  obtain  feed  for  them. 
A  few  cotton  seed  were  obtained,  but  there  were  no  troug^hs 
and  no  place  suitable  for  feeding ;  and  the  seed  were  thrown 
in  piles  on  the  ground,  and  a  good  part  of  them  were  lost  in 
the  mud.  and  they  did  but  little  good.  The  consequence 
was,  the  cattle  suffered  with  hunger  and  lost  much  in  flesh, 
and  it  became  necessary  to  feed  them  for  some  time  before 
they  were  ready  for  market.  The  delay  in  the  shipment  was 
caused  by  the  great  demand  for  cars  on  the  defendant's  road, 
which  exceeded  reasonable  anticipation.  The  defendant  was 
unable  to  supply  the  demand  of  shippers. 

The  plaintiff  claims  that  he  was  damaged  in  the  manner 
aforesaid  as  follows : 

First.  He  claims  he  was  damaged  by  reason  of  loss  of  28 
head  of  cattle,  caused  by  their  escaping  from  a  defective  and 
insecure  pen,  $700. 

Second.  To  amount  paid  out  for  gathering  up  the  escaped 
cattle,  $71.10. 

Third.  To  damages  to  112  head  of  cattle  by  exposure  and 
detention  at  Portland  and  Little  Rock,  caused  by  delay  in 
furnishing  cars,  $3  per  head,  $336. 

Fourth.  To  damages  for  detention  of  206  head  from  Tues- 
day, November  23d,  to  November  28th,  without  food  and 
water,  at  $1.50  per  head,  $309. 

The  jury,  in  a  special  verdict,  found  that  he  was  entitled  to 
damages  as  follows: 

To  loss  of  25  head $375 

To  damage  to  stock  and  gathering  same 225 

Total $600 

Did    the    evidence  sustain  the  verdict?     The    evidence 
shows    that    the    cattle    which    made    their    escape    from 
18  (N  s)  A  &  E  R  Cas— 19 
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the  pen  passed  through  the  gate,  and  that  their  escape 
oarriaMof lave  ^^s  dite  entirely  to  the  manner  in  which  the 
Furnishing  Sars-  gate  was  fastened.  If  there  was  any  defect  or 
2n£?t^N£S-  insecurity  in  the  manner  m  which  it  was  fas- 
gwice-^biSty.  tened.  it  was  the  result  of  plaintiff's  negligence. 
He  relieved  the  defendant  of  every  duty  in  this  respect,  and, 
unaided  and  alone,  except  by  his  own  employees,  undertook 
to  fasten  it.  The  defendant  was  not  called  upon,  and  did 
not  undertake,  to  assist  in  any  way.  The  escape  of  the  cattle 
was  due  entirely  to  the  negligence  of  the  plaintiff,  and  he  is 
consequently  entitled  to  recover  nothing  on  that  account. 

Was  the  verdict  of  the  jury  sustained  by  the  evidence  in 
other  respects?  The  plaintiff  undertook  to  prove  the  dam- 
ages that  he  sustained  by  the  detention  of  the  cattle  at  Port- 
land by  his  own  testimony,  elicited  by  questions  and  answers* 
over  the  objection  of  the  defendant,  as  follows  : 

"Q.  You  have  charged  here  damage  to  112  head  of  cattle 
by  reason  of  neglect  in  furnishing  cars,  exposure  and  deten- 
tion at  Portland  and  Little  Rock,  $3  per  head.  Tell  the  jury 
what  was  the  damage,  and  what  was  the  cause. 

"A.  Why,  the  damage,  I  considered,  was  at  least  $3  a 
head;  and,  I  think,  more  than  that. 

*'Q.  What  was  the  damage  resulting  from  delay  in  fur- 
nishing cars  at  Portland,  per  head  of  cattle? 

*'A.  Three  dollars  a  head  is  what  I  said  just  then.  I  con- 
sidered they  were  damaged  that  much. 

Q.  Tell  the  jury  how  they  were  damaged. 
A.  They  were  starved  to  death  in  the  mud,  and  detained 
there,  and  then,  after  they  got  out  of  the  pens,  of  course, 
they  got  nothing  to  eat  there,  you  see,  and  they  were  detained 
there  three  or  four  days  without  anything  to  eat ;  and,  of 
course,  that  fixed  them  so  they  were  not  fit  to  go  on  the 
market  at  all,  and  I  had  to  put  them  in  my  feeding  pens, 
and  ship  them  out  in  the  spring  as  fed  cattle.  I  would  have 
sold  them  off  the  range  just  as  they  were  the  first  time. 

"Q.  The  next  item  is  the  next  detention  of  206  head   of 
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cattle  from  Tuesday,  November  23d,  until  November   28th, 
at  3  o'clock.     Where  did  the  detention  occur? 

*'A.  At  Portland. 

*'Q.  What  was  that  worth  per  head^ 

'*A.  One  dollar  and  fifty  cents  per  head." 

This  was  all  the  evidence  adduced  to  show  the  damage 
mentioned,  and  it  was  clearly  incompetent;  for  it  is  not,  as 
a  general  rule,  permissible  for  a  witness  to  estimate  the  dam- 
ages a  party  has  sustained  by  the  doing  or 
omitting  to  do  a  particular  act.  That  is  not  a  g^gjjg^ 
fact,  but  a  matter  of  opinion,  to  be  deduced 
from  competent  evidence  by  the  court  or  jury  trying  the 
issues  of  fact.  The  damage  in  question  was  the  pecuniary 
injury  the  plaintiff  suffered  on  account  of  the  unreasonable 
detention  of  his  cattle  at  Portland.  We  do  not  know  what 
elements  entered  into  his  estimate  of  the  same.  He  might 
have  estimated  it  to  be  the  depreciation  in  the  market  value 
of  the  cattle  on  account  of  an  unreasonable  delay  in  the  ship- 
ment, or  the  cost  of  restoring  the  cattle  to  the  condition  they 
were  before  the  delay.  In  the  latter  case  his  measure  of 
damages  would  have  been  clearly  wrong.  This  is  not  one 
of  those  cases  in  which  there  is  no  room  to  estimate  damages, 
except  in  one  way.  Hence  the  greater  was  the  reason  for 
confining  witness  to  a  statement  of  facts,  and  allowing  the 
jury  to  estimate  the  damages  under  instructions  of  the  court. 
The  jury  should  have  been  left  to  determine  the  damages 
according  to  the  facts,  uninfluenced  by  the  opinions  of  inter- 
ested witnesses. 

In  the  bills  of  lading  executed  by  the  defend- 
ant to  plaintiff  the  following  clause  was  incor    ^^W-Nou?e 
porated : 

"Fifth.  That,  as  a  condition  precedent  to  any  damages, 
or  any  loss  or  injury  to  live  stock  covered  by  this  contract, 
the  second  party  will  give  notice  in  writing  of  the  claim  thereof 
to  some  general  officer  or  to  the  nearest  station  agent  of  the 
first  party,  or  to  the  agent  at  destination,   or  some   general 
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officer  of  the  delivering  line,  before  such  stock  is  removed 
from  the  point  of  shipment  or  from  the  place  of  destination, 
and  before  such  stock  is  mingled  with  other  stock, — such 
written  notification  to  be  served  within  one  day  after  the 
delivery  of  the  stock  at  destination, — to  the  end  that  such 
claim  may  be  fully  and  fairly  investigated,  and  that  a  fail- 
ure to  fully  comply  with  the  provisions  of  this  clause  shall 
be  a  bar  to  the  recovery  of  any  and  all  such  claims." 

The  notice  mentioned  in  this  clause  was  not  given,  and 
the  defendant  insists  that  it  was  thereby  relieved  from 
liability  for  the  claim  sued  for.  The  notice  to  be  given  was 
confined  to  "any  damages,  or  any  loss  or  injury  to  livestock 
covered"  by  the  bill  of  lading.  It  does  not  appear  to  us 
that  the  damages  sued  for  were  covered  by  the  bill  of  lading, 
and  we  think  that  the  notice  was  not  required,  by  the  con- 
tract of  the  parties,  to  be  given  in  this  case. 

Reversed  and  remanded  for  a  new  trial. 


NOTB. 

Carriage  of  Live  Stock— Defective  Pens — Contributory  Negligence. 
— The  carrier  of  live  stock  cannot  exonerate  itself  from  damages 
resulting  from  a  breach  of  its  duty  to  furnish  suitable  stock-pens, 
on  the  ground  that  the  owner  of  the  stock  saw  the  condition  of  the 
pens.    Mason  v.  Missouri  Pac.  R.  Co.,  25  Mo.  App.  473. 

Where  stock  tendered  for  shipment  are  placed  in  pens  provided  by 
the  company  it  cannot  relieve  itself  from  liability  for  injuries  occur- 
ring through  defects  in  the  pens,  by  showing  that  the  owner  had 
knowledge  of  such  defects.  Gulf,  C.  &  S.  F.  R.  Co.  v,  Trawick,  80 
Tex.  270,  15  S.  W.  Rep.  568,  18  S.  W.  Rep.  948;  Galveston,  etc.,  R. 
Co.  V.  Jackson  (Tex.  Civ.  App.),  37  S.  W.  Rep.  255  ;  East  Line,  etc., 
R.  Co.  V,  Hall,  64  Tex.  615.  Compare  Gulf,  etc.,  R.  Co.  v.  Wood 
(Tex.  Civ.  App.),  30  S.  W.  Rep.  715. 
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HuTCHBSON  et  al. 

V. 

Louisville  &  N.  R.  Co. 

(Court  of  Appeals  of  Kentucky^  June  7,  /poo.) 

Carriers  of  Freight — Discrimination— Competition — Constitutional 
Provision.*— Under  section  218  of  the  constitution  of  Kentucky, 
making-  it  unlawful  for  a  railroad  to  charge  or  receive  a  greater  com- 
pensation in  the  aggregate  for  the  transportation  of  property  of 
like  kind,  under  similar  circumstances  and  conditions,  for  a  shorter 
than  for  a  longer  distance,  over  the  same  line,  in  the  same  direc- 
tion, competition  at  one  poiat  which  does  not  exist  at  the  other  does 
not  of  itself  authorize  the  railroad  to  charge  more  for  a  shorter 
haul  than  for  a  longer  haul. 

Same — Same — Remedies. — Although  the  legislature  has  made  the 
carrier  liable  to  indictment  for  violating  such  constitutional  provi- 
sion, and  no  remedy  has  been  provided  for  the  person  aggrieved, 
either  by  the  constitution  or  the  legislature,  under  the  common  law 
he  may  maintain  an  action  against  the  carrier  exacting  and  collect- 
ing from  him  more  for  a  shorter  haul  than  it  charged  another  person 
for  a  longer  haul,  even  though  the  amount  charged  him  was  not  in 
itself  unreasonable. 

Appeal  by  plaintiffs  from  Log:an  county  circuit    court. 
Reversed, 

W,  P.  Sandidge^  for  appellants. 

W,  F.   Brawder,   H,    W.  Bruce,  Edward  W,  Hines,  and 
Walker  D.  fftnes,  for  appellee. 

HoBSON,  J.  Appellants  in  the  years  1894  and  1895 
shipped  a  large  quantity  of  tobacco  from  Auburn,  Logan 
county,  Ky.,  over  appellee's  road,  and  were  charged  by  it 
for  the  transportation  of  the  tobacco  at  the  rate  of  30  cents 
per  100  pounds.  The  distance  from  Auburn  to  Louisville  is 
132  miles.  Guthrie,  Ky.,  is  another  point  on  oase stated, 
the  same  line,  163  miles  from  Louisville,  and 
Hopkinsville  is  188  miles  from  Louisville.     During  the  same 

*See  note,  13  Am.  &  Eng.  R.  Cas.,  N.  S.,  313. 
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period  when  appellants  were  paying  30  cents  per  100  pounds 
for  the  transportation  of  their  tobacco,  appellee  carried 
tobacco  from  Hopkinsville  to  Louisville  for  18  cents  per  100 
pounds,  and  from  Guthrie  for  24  cents;  the  tobacco  from 
Hopkinsville  and  Guthrie  being  hauled  through  Auburn, 
and  over  the  same  route  as  that  carried  for  appellants.  On 
these  facts,  appellants  filed  this  action  to  recover  from  appel- 
lee the  amount  paid  it  for  the  transportation  of  their  tobacco 
over  and  above  the  amount  charged  by  it  for  transporting 
tobacco  under  substantially  similar  circumstances  and  condi- 
tions from  Hopkinsville.  Appellee  justified  the  difference  in 
rates  on  the  ground  of  competition  at  Guthrie  and  Hopkins- 
ville, making  it  necessary  for  it  to  haul  from  these  points  at 
the  reduced  rate  in  order  to  get  the  business,  and  in  the  lower 
court  appellants'  petition  was  dismissed  on  this  ground. 
But  since  the  trial  in  the  lower  court  this  court,  in  the  case 
of  Louisville  &  N.  R.  Co.  v.  Com.,  46  S.  W.  707,  15 
^_     ^  Am.   &   Eng.  R.  Cas.,  N.   S.,  841,47   S.  W. 

SSfiiiSS:  210,  .598,  and  in  /d.,  51  S.  W.  164,  1012, 
OOT%tationid       has  held  that  competition  at  one  point  which 

Provtaion.  . 

did  not  exist  at  the  other  does  not  of  itself 
exempt  the  carrier  from  section  218  of  the  constitution. 
It  is  insisted,  however,  for  the  appellee,  that  the  legislature, 
by  section  819  of  the  Kentucky  Statutes,  has  provided  a 
remedy  to  the  party  aggrieved,  where  the  carrier  is  guilty  of 

extortion  or  unjust  discrimination;  but  that 
ISS£dSt?^^       this  remedy  does  not  include  violations  of  the 

long  and  short  haul  clause,  which  are  covered 
by  section  820,  /d,,  providing  for  the  indictment  of  the 
carrier  in  this  state  of  case,  but  giving  no  right  of  action  to 
the  party  aggrieved.  It  is  earnestly  argued  that  the  legis- 
lature made  the  carrier  liable  to  indictment  for  violating  the 
long  and  short  haul  clause,  but  failed  to  give  the  person 
aggrieved  a  remedy,  for  the  reason  that  the  lale  charged  him 
might  be  reasonable,  and  he  was  not  prejudiced  by  the 
carrier's  charging  some  one  at  another  pointless  than  should 
have  been  paid.     While  there  is   great  plausibility  in  this 
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argument,  we  think  the  matter  must  be  determined  not  from 
the  statute,  but  from  the  constitution  itself.  Section  218  of 
the  constitution  is  as  follows :  ''It  shall  be  unlawful  for  any 
person  or  corporation,  owning  or  operating  a  railroad  in  this 
state,  or  any  common  carrier,  to  charge  or  receive  any  greater 
compensation  in  the  aggregate  for  the  transportation  of  pas- 
sengers, or  of  property  of  like  kind,  under  substantially 
similar  circumstances  and  conditions,  for  a  shorter  than  for  a 
longer  distance  over  the  same  line,  in  the  same  direction,  the 
shorter  being  included  within  the  longer  distance ;  but  this 
shall  not  be  construed  as  authorizing  any  common  carrier,  or 
person  or  corporation,  owning  or  operating  a  railroad  in  this 
state,  to  receive  as  great  compensation  for  a  shorter  as  for  a 
longer  distance:  provided,  that  upon  application  to  the 
railroad  commission,  such  common  carrier,  or  person  or  cor- 
poration owning  or  operating  a  railroad  in  this  state,  may  in 
special  cases,  after  investigation  by  the  commission,  be 
authorized  to  charge  less  for  longer  than  for  shorter  distances 
for  the  transportation  of  passengers  or  property;  and  the 
commission  may  from  time  to  time,  prescribe  the  extent  to 
which  such  common  carrier,  or  person,  or  corporation,  own- 
ing or  operating  a  railroad  in  this  state,  may  be  relieved  from 
the  operations  of  this  section."  It  will  be  seen  that  the 
above  makes  it  unlawful  for  the  carrier  to  charge  or  receive  a 
greater  compensation  in  the  aggregate  for  the  transportation 
of  property  of  like  kind,  under  similar  circumstances  and 
conditions,  for  a  shorter  than  for  a  longer  distance,  over  the 
same  line,  in  the  same  direction;  the  shorter  being  included 
within  the  longer  distance.  The  thing  made  unlawful  is  the 
greater  charge  for  the  short  than  for  the  long  haul.  The 
violation  of  this  section  does  not  consist  in  charging  for  the 
long  haul  less  than  is  charged  for  the  shorter,  or  in  charging 
more  or  less  than  is  reasonable  for  either.  The  carrier  is 
given  the  right  to  fix  the  charge  for  the  long  haul,  so  far  as 
this  section  goes;  but  he  is  not  allowed,  when  he  has  done 
this,  to  charge  more  for  the  shorter  than  for  the  longer  haul. 
When  appellee  charged  18  cents  per  100  pounds  for  the  car- 
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riage  of  tobacco  from  Hopkins ville  to  Louisville,  it  violated 
no  law.  It  only  violated  the  law  when  it  charged  appellants 
for  a  shorter  haul  on  the  same  route  more  than  18  cents. 
By  this  violation  of  law  it  obtained  from  them  more 
money  than  it  should  have  received.  It  is  a  familiar 
common -law  rule  that  one  who  is  aggrieved  by  a 
violation  of  law  may  have  his  action  against  the  party 
committing  the  violation,  to  recover  such  damages  as  he  has 
thereby  sustained.  This  principle  was  recently  applied  in 
City  of  Henderson  v,  Clayton  (Ky.),  57  S.  W.  1,  and,  under 
the  principles  announced  in  that  case,  appellants  are  entitled 
to  recover  the  excess  of  freight  collected  from  them.  The 
prime  purpose  of  the  constitutional  provision  was  the  pro- 
tection of  the  citizen  from  a  greater  charge  for  a  short  than 
for  a  longer  haul.  The  constitution  itself  provides  no  rem- 
edy, civil  or  criminal,  for  its  violation.  The  indictment  of 
the  carrier  as  provided  by  the  statute  may  deter  him  from 
future  violation  of  the  law.  But  this  will  not  remedy  the 
wrong  already  done  the  shipper,  and,  when  money  is 
obtained  in  violation  of  the  express  terms  of  the  constitution, 
its  proper  effect  and  purpose  will  be  in  a  great  measure 
defeated  if  the  wrongdoer  is  allowed  to  retain  the  fruits  of  his 
illegal  exaction.  This  is  never  allowed  when  money  has 
been  obtained  in  violation  of  a  statute,  where  the  statute  is 
silent  as  to  the  remedy;  and  a  constitutional  provision 
cannot  be  less  effective  than  a  statute.  The  rule  is  thus 
stated  in  Bish.  Noncont.  Law,  §§  132-134:  ''Whenever 
the  common  law,  a  statute,  a  municipal  by-law,  or  any  other 
law  imposes  on  one  a  duty,  if  of  a  sort  affecting  the  public 
within  the  principles  of  the  criminal  law,  a  breach  of  it  is 
indictable,  and  a  civil  action  will  lie  in  favor  of  any  person 
who  has  suffered  specially  therefrom.  Or,  if  the  matter  of 
the  law  involves  only  the  interests  of  individuals,  any  one 
who  has  received  harm  from  another's  disobedience  may  have 
his  suit  against  him  for  the  damages.  But  if  the  law  as 
interpreted  was  not  meant  to  protect  the  class  of  persons  to 
which  the  one  suing  belongs,  or  to  protect  anybody  from  the 
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sort  of  injury  com  plained  of,  or  if  in  a  way  held  to  be  exclusive 
it  provides  a  different  remedy,  the  action  cannot  be  main- 
tained." Id.  §  132.  **The  reason  of  the  doctrine  is  that 
remedy  is  inseparable  from  law,  which  cannot  exist  without 
it;  that  each  particalar  remedy  must  be  adapted  to  its  cor- 
responding wrong,  being  an  indictment  for  a  wrong  to  the 
public,  and  a  civil  action  for  one  to  an  individual ;  and  that 
still  a  statute  creating  a  right,  or  any  other  statute,  may 
ordain  any  different  remedy  which  the  legislature  prefers.'' 
Id,  §  133.  "To  illustrate:  If  the  law  confers  on  one  the 
right  to  do  a  thing,  another  who  prevents  his  doing  it  diso- 
beys the  law,  and  consequently  is  liable  to  a  suit  for  the 
damages.'*  Id.  §  134.  While  there  is  some  conflict  of 
authority  as  to  the  rule  in  cases  of  violation  of  a  municipal 
by-law,  and  the  text  in  this  respect  has  not  been  followed  in 
this  state  the  decisions  are  uniform  in  support  of  the  text  in 
all  other  respects.  Other  authorities  are  collected  in  the  case 
of  City  of  Henderson  v.  Clayton,  above  referred  to.  Judg- 
ment reversed,  and  cause  remanded  for  further  proceedings 
not  inconsistent  with  this  opinion. 


Louisvii^LE  &  N.  R.  Co. 

V, 

Commonwealth. 

( Court  of  Appeals  of  Kentucky^  June  7,  igoo, )    * 

Carriage  of  Freight— Discrimination— Constitutional  Provision — 
Prosecutions. — Section  217  of  the  constitution  of  Kentucky  does  not 
require  that  prosecutions  by  indictment,  for  the  violation  of  constitu- 
tional and  statutory  provisions  against  discrimination  in  freight 
charges,  should  be  instituted  by  the  attorney  general. 

Same — Same — Prosecutions. — ^There  was  no  motion  to  dismiss  such 
an  indictment  against  defendant,  based  on  the  ground  that  the  prose- 
cution was  not  instituted  on  the  recommendation  of  the  railroad 
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commission ;  and  question  could  not  be  raised  for  the  first  time  on 
appeal. 

Same — Same — Equality  of  Conditions.* — A  carrier  may  charge  a 
lower  rate  of  freight  for  coal  transported  to  a  manufacturing  estab- 
lishment from  which  it  eventually  and  inevitably  obtains  manufac- 
tured products  for  additional  transportation,  than  it  charges  to  a  coal 
dealer,  not  in  competition  with  the  manufacturer,  and  whose  business 
with  the  carrier  is  limited  merely  to  the  coal  transported ;  as  in  such 
case  there  is  no  equality  of  conditions,  within  the  meaning  of  section 
215  of  the  constitution  of  Kentucky. 

Appeai,  by  defendant  from  Marion  county  circuit  court. 
/Reversed. 

Walker  D,  Hines^  H,  W,  Brtue^  and  Edward  IV.  Hines^ 
for  appellant. 

H,  IV.  Rives  i  T.  L.  Edelen^  and  W.  H,  Sweeney  ^  for  the 
Commonwealth. 

Hazei«rigg,  J.  These  appeals  involve  particularly  the 
construction  of  section  215  of  the  constitution  and  of  sections 
817,818,  and  819  of  the  Kentucky  Statutes.  Incidentally 
caM  stated.         Other    sections    of    the    constitution   and  the 

Statutes  will  be  noticed  so  far  as  they  are 
supposed  to  affect  the  particular  sections  named.  The  con- 
stitutional provision  is  as  follows:  ''Sec.  215.  All  railway, 
transfer,  belt  lines  or  railway  bridge  companies  shall  receive, 
load,  unload,  transport,  haul,  deliver  and  handle  frei^^ht  of 
the  same  class  for  all  persons,  associations  or  corporations 
from  and  to  the  same  points  and  upon  the  same  conditions, 
in  the  same  manner  and  for  the  same  charges,  and  for  the 
same  method  of  payment."  The  statutory  sections  are  as 
follows:  **Sec.  817.  If  any  corporation  engaged  in  operating 
a  railroad  in  this  state  shall,  directly  or  indirectly,  by  any 
special  rate,  rebate,  drawback  or  other  device,  charge, 
demand,  c611ect  or  receive  from  any  person  a  greater  or 
less  compensation  for  any  service  rendered  in  the  transpor- 
tation of  passengers  or  property  than  it  charges,  demands, 
collects  or  receives  from  any  other  person  for  doing  for   him 

*See  Hutcheson  v.  Lfouisville  <&  N.  R.  Co.  (Ky.),  ante  ^nd,  foot-note. 
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a  like  and  contemporaneous  service  in  the  transportation  of 
a  like  kind  of  traffic,  it  shall  be  deemed  guilty  of  unjust 
discrimination."  Section818  makes  it  ''unlawful  for  any  cor- 
poration to  make  or  give  any  undue  or  unreasonable  prefer- 
ence or  advantage  to  any  particular  person  or  locality,  or 
any  particular  description  of  traffic,  in  any  respect  whatever, 
in  the  transportation  of  a  like  kind  of  traffic,''  etc.  Section 
819  reads  thus :  "Any  railroad  corporation  that  shall  be 
guilty  of  extortion  or  unjust  discrimination,  or  of  giving  to 
any  person  or  locality,  or  to  any  description  of  traffic,  an 
undue  or  unreasonable  preference  or  advantage,  shall  upon 
conviction,  be  fined,"  etc.  "The  circuit  court  of  any  county 
into  or  through  which  the  line  or  railroad  may  run,  be 
owned  or  operated  by  the  corporation  alleged  to  be  guilty  as 
aforesaid,  and  the  Franklin  circuit  court,  shall  have  juris- 
diction of  the  offense,  which  shall  be  prosecuted  by  indict- 
ment, or  by  action  in  the  name  of  the  commonwealth,  upon 
information  filed  by  the  board  of  railroad  commissioners," 
etc.  "Indictments  under  this  section  shall  be  made  only 
upon  the  recommendation  or  request  of  the  railroad  commis- 
sion filed  in  the  court  having  jurisdiction  of  the  offense ;  and 
all  prosecutions  and  actions  under  the  law  shall  be  com- 
menced within  two  years,"  etc.  As  the  manner  of  instituting 
prosecutions  for  violation  of  the  constitutional  provisions 
and  the  statutes  on  the  subject  involved  is  a  matter  in  dis- 
pute here,  we  quote  section  217  of  the  constitution,  which 
is  as  follows:  "Sec.  217.  Any  person,  association  or  corpo- 
ration willfully  or  knowingly  violating  any  of  the  provisions 
of  sections  two  hundred  and  thirteen,  two  hundred  and 
fourteen,  two  hundred  and  fifteen  or  two  hundred  and  sixteen, 
shall  upon  conviction  by  a  court  of  competent  jurisdiction, 
for  the  first  offense  be  fined  two  thousand  dollars ;  for  the 
second  offense  five  thousand  dollars,  and  for  the  third 
offense,  shall  therefore,  til>so  facto ^  forfeit  his  franchises, 
privileges  or  charter  rights ;  and  if  such  delinquent  be  a  for- 
eign corporation  it  shall,  ipso  facto,  forfeit  its  right  to  do 
business  in  this  state;   and  the  attorney  general  of    the 
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commonwealth  shall  forthwith  upon  notice  of  the  violation 
of  any  of  said  provisions,  institute  proceedings  to  enforce 
the  provisions  of  the  aforesaid  sections.''  Section  213 
requires  railroad  companies  to  receive  and  handle  loaded 
and  empty  cars  and  freight  in  car  loads,  etc.,  coming  from 
other  companies  without  discrimination  or  preference,  etc. 
Section  214  was  designed  to  compel  the  carrier  to  perform 
the  service  of  receiving,  transporting,  and  handling  freight 
without  exclusive  or  preferential  contract  or  arrangement, 
and  secures  equality  of  service,  leaving  the  succeeding 
section  to  secure  equality  of  charges. 

A  preliminary  question  is  raised  by  appellant  growing 
out  of  the  provision  of  section  217 ,  to  the  effect  that  the 
attorney  general  of  the  commonwealth  shall  forthwith,  upon 
^j^^^^g^^  Qf  notice  of  the  violation  of  any  of  the  provisions 

SJfe^ation-  of  sections  213-216,  institute  proceedings  to 
Provision-  cuforcc  such  provisious.     These  prosecutions 

PruttecutioiiB.  •   .      * 

are  by  indictment,  and  it  does  not  appear  that 
they  were  set  on  foot  by  the  attorney  general ;  hence  it  is 
claimed  by  the  appellant  company  the  prosecutions  cannot 
be  maintained.  We  do  not  think  the  contention  tenable. 
The  well-known  and  usual  mode  of  inflicting  punishment 
for  a  violation  of  the  penal  laws  of  the  state  is  by  a  trial  of 
the  offender  under  an  indictment,  and,  if  the  radical  change 
claimed  had  been  intended,  we  think  plainer  language  would 
have  been  used.  The  language  is  not  that  the  attorney 
general  shall  institute  prosecutions  for  the  enforcement  of 
the  penalties  fixed  for  a  violation  of  these  sections,  but  that 
officer  was  to  institute  proceedings  to  enforce  the  provisions 
of  the  sections.  It  will  be  noticed  that  there  are  certain 
positive  duties  enjoined  on  the  common  carrier  in  which  the 
public  is  vitally  interested,  and  these,  we  do  not  doubt,  the 
attorney  general  might  require  to  be  performed  at  the  suit  of 
the  state.  To#punish  by  a  crimincU  prosecution  for  a  vio- 
lation of  law  is  one  thing,  and  to  institute  proceedings  to 
enforce  the  performance  of  duty  is  another.  It  is  true,  the 
punishment  may  induce  the  performance,   but  not  neces- 
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sarily.  What  the  public  wants  at  the  hands  of  the  carrier  is 
performance  of  those  important  duties.  It  cares  nothing  for 
fines,  except,  indeed,  as  their  infliction  may  possibly  induce 
performance.  The  languaj^e ,  strictly  followed ,  only  purports 
to  look  to  the  enforcement  of  the  provisions  of  these  sections 
by  the  institution  of  proceedings  by  the  attorney  general, 
and  not  necessarily  to  the  prosecution  of  the  offender. 
Again,  it  is  urged  by  appellant  that,  as  the 
constitution  does  not  provide  in  what  particular  f^tcS^ST 
way — ^if  we  hold  it  does' not  so  provide — such 
prosecution  shall  be  inaugurated,  the  matter  was  intended  to 
be  left  to  the  legislature;  and  that  it  has  declared  that  indict- 
ments for  violation  of  the  provisions  of  these  sections  shall 
be  made  only  on  the  recommendation  of  the  railroad  com  - 
mission,  filed  in  the  court  having  jurisdiction  of  the  offense. 
And,  as  the  record  does  not  disclose  such  recommendation^ 
there  can  be  no  prosecution.  It  would  seem  clear  that  the 
legislature  has  attempted  to  confide  the  inauguration  of  such 
prosecutions  to  this  board.  There  seems,  however,  to  have 
been  no  motion  made  to  dismiss  the  prosecution  based  on 
the  ground  mentioned*  and  it  is  too  late  to  make  the  question 
here  for  the  first  time. 

Nor  do  we  decide  or  intimate  that  such  prosecutions  must 
be  inaugurated  by  this  board.  The  question  is  not  before 
OS.  These  preliminary  questions  aside,  we  come  to  the 
vital  questions  involved.  Th^  indictments,  as  already  fore- 
shadowed, charge  the  appellant  with  ''unjust  discrimina- 
tion," and  it  is  averred  with  some  particularity  how  it  did 
so.  In  substance,  it  is  charged  in  indictment  No.  519 — the 
others  differing  only  in  names  and  amounts  of  rebate — that 
the  carrier,  after  having  received  from  the  Lebanon  Roller 
Mills  the  same  rate  of  compensation  for  the  transportation 
of  coal  to  Lebanon,  Ky.,  as  it  had  unlawfully,  willfully, 
and  knowingly  received  from  J.  M.  Shreve  for  the  contem- 
poraneous transportation  of  coal  of  a  liise  amount,  and  of 
the  same  kind  or  class  of  traffic,  in  the  same  manner,  and 
npon  the  same  conditions,  for  the  same  distance,  over  the 
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same  line,  in  the  same  direction,  and  for  the  same  method 
of  payment,  did  willfully  and  knowing:ly  refund  and  pay  to 
the  Lebanon  Roller  Mills  a  rebate  of  $11.88  in  pursuance  of 
an  agreement  so  to  do  in  advance,  and  did  fail  and  refuse  to 
refund  to  J.  M.  Shreve  any  portion  of  the  amount  so  col- 
lected for  him  as  aforesaid,  thereby  willfully  and  knowingly 
charging  and  receiving  from  the  Lebanon  Roller  Mills  a  less 
compensation  for  a  service  rendered  in  the  transportation  of 
coal  to  Lebanon,  Ky.,  than  it  charged  and  received  from 
J.  M.  Shreve  for  a  like  and  contemporaneous  service  in  the 
transportation  of  a  like  kind  of  traffic.  Contrary,  etc..  the 
form,  etc.  There  are  probably  some  minor  defects  in  these 
indictments.  For  example,  the  points  from  and  to  which 
the  coal  is  alleged  to  have  been  transported  ought  to  be  set 
out,  so  that  the  carrier  may  know  how  to  meet  the  accusa- 
tion, and  with  respect  to  what  shipments  it  is  to  prepare  its 
proof.  It  is  also  noticeable  that  the  qualifying  phrases  "of 
a  like  amount,  and  of  the  same  kind  or  class  of  traffic,  in 
the  same  manner,  and  upon  the  same  conditions,  for  the 
same  distance,  over  the  same  line,  in  the  Fame  direction, 
and  for  the  same  method  of  payment,''  are  so  grouped  as  to 
leave  the  construction  of  the  sentence  somewhat  confused, 
and  the  meaning  obscure.  The  effect  of  this  we  may  notice 
later  on.  We  shall  assume  that  the  averments  of  the  indict- 
ments are  sufficient  to  constitute  the  offense  denounced  by 
the  constitution.  The  facts  developed  on  the  trial  are  not 
in  dispute;  and,  using  the  same  indictment  we  have  already 
referred  to  as  illustrating  the  facts  of  all  of  them,  it  appears 
that  the  Lebanon  Roller-Mills  Company  was  engaged  in  the 
business  of  manufacturing  flour  and  meal  at  Lebanon,  Ky., 
on  the  line  of  the  carrier's  road.  The  capacity  of  the  plant 
was  about  300  or  400  barrels  per  day,  and  its  company 
shipped  out  and  over  appellant's  road  about  two-thirds  of 
the  output  of  the  mill.  The«coiiipaiay  bought  the  coal  it 
used  for  generating  steam  at  the  Eastern  Kentucky  mines, — 
Jellico,  Middlesboro,  Pittsburg,  Bast  Bemstadt,  etc.  This 
coal  was  shipped  over  the  appellant  road  to  Lebanon  at  the 
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same  rates  which  were  published  and  announced  for  all 
buyers  of  coal  by  the  appellant  in  the  usual  public  way; 
but  for  all  coal  it  used  for  steam  purposes  it  got  a  rebate  of 
30  per  cent.,  and  this  rate  was  also  announced  publicly  on 
the  tariff  sheets  of  appellant,  and  was  well  known.  The 
various  coals  used  for  steam  purposes  were  known  as 
"slack,"  *'pea  coal,''  '*nut  coal,''  sometimes  "run  of 
mines," — unscreened  coals, — and  were  inferior  grades  of 
coal.  Shreve  was  a  coal  dealer,  and  sold  that  commodity 
for  domestic  use  only.  He  used  lump  coal,  and  sometimes 
clean  nut,  grades  demanded  for  domestic  use,  and  which 
were  higher  grades  than  those  used  for  steam  purposes. 
The  proof  does  not  show  that  he  ever  used,  or  that  his  trade 
demanded,  the  steam  coals,  but  it  is  admitted  that,  had  he 
done  so,  he  would  not  have  been  entitled  to  any  rebate. 
Moreover,  while  the  proof  does  not  show  that  the  manufac- 
turing establishments  in  question  in  fact  used  other  than  the 
lower  grades  of  coal,  it  is  admitted  that  occasionally  similar 
establishments  did  so,  as  it  was  not  always  possible  to  get 
the  lower  grades,  or  the  higher  grades  might  be  desired  for 
some  special  reason  or  occasion.  In  such  exceptional  event 
it  is  admitted  the  manufacturer  would  get  the  rebate.  It 
was  further  shown  that  the  demand  for  coal  by  the  man- 
ufacturer was  much  more  regular  throughout  the  year  than 
the  demand  by  the  domestic  dealer.  Upon  these  conditions 
being  shown,  it  is  the  contention  of  appellant  that  there  has 
been  no  violation  of  the  law,  because  the  freight  shipments 
in  question  made  to  the  Lebanon  Roller-Mills  Company  and 
to  Shreve,  respectively,  do  not  constitute  an  unjust  discrim- 
ination, and  were, not  made  "upon  the  same  conditions," 
within  the  meaning  of  the  constitution. 

There  are  several  grounds  on  which  the  appellant  rests  its 
right  to  impose  the  discriminating  rates  in  question.  In  the 
first  place,  it  is  claimed  the  classification  adopted  by  the 
company,  while  formally  otherwise,  is  substantially  and 
practically  a  classification  based  on  the  quality  and  grades 
of  the  coal.     Whatever  may  be  the  formal  test  applied  to 
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decide  the  rate  applicable  at  the  localities  in  question,  the 
rule  is  that  the  manufacturer  used  the  lower  grades  and  the 
dealer  the  higher  grades  of  coal.  Whenever  it  happened 
otherwise,  it  was  exceptional,  and  the  carrier,  it  is  contended, 
was  authorized  to  maintain  a  rate  based  on  the  ordinary  and 
usual  course  of  trade,  unaffected  by  rare  and  exceptional 
occurrences.  In  the  second  place,  it  is  claimed  that  the 
carrier  may  charge  a  lower  rate  of  freight  for  coal  trans- 
ported to  a  manufacturing  establishment,  from 


omS^juH         which   it   eventually    and    inevitably    obtains 

manufactured  products  for  additional  transpor- 
tation, than  to  a  coal  dealer,  not  in  competition  with  the 
manufacturer,  and  whose  business  with  the  carrier  is  limited 
merely  to  the  coal  transported ;  that  in  such  case  there  is  no 
equality  of  conditions,  or  sameness  of  conditions,  which  will 
justify  the  coal  dealer  in  demanding  the  rate  which  is  given 
the  manufacturer ;  that  the  manufacturer's  coal  is  consumed 
on  the  premises  in  the  creation  of  products  which  must  be 
put  back  on  the  transporting  line,  enhanced  in  bulk  and 
value,  etc.,  by  other  commodities  which  enter  into  the  man- 
ufactured product,  and  is  then  hauled  to  the  markets.  More- 
over, a  manufacturing  plant  requires  other  commodities 
besides  coal — such  as  grain  in  this  instance — to  conduct  its 
operations,  while  the  coal  dealer  takes  nothing  but  his  coal; 
and  that  the  freight  derived  by  the  carrier  from  the  transpor- 
tation of  these  commodities  forms  an  important  addition  to 
its  traffic,  and  constitutes  a  condition  of  business  which  has 
no  existence  in  the  business  of  carrying  coal  to  those  who 
are  local  dealers  merely.  In  considering  these  grounds, 
while  we  have  stated  them  separately,  it  is,  of  course,  appar- 
ent that  each  and  every  element  that  enters  into  the  business 
of  transportation  has  to  be  taken  into  the  account,  and  the 
result  as  a  whole  is  to  be  considered  in  determining  whether 
the  conditions  of  particular  transportations  are  the  same,  or 
are  substantially  the  same.  We  say  substantially,  because 
it  will  not  be  contended  that  the  conditions  must  be  precisely 
the  same.     That  could  rarely  happen.     The  application  of 
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the  section  is  not  to  be  denied  merely  because  the  conditions 
surrounding  the  shipment  are  not  entirely  the  same.  There 
must,  on  the  whole,  be  a  reasonable,  just,  and  appreciable 
difference  in  the  conditions  before  there  can  be  allowed  a 
difference  in  the  rate.  There  must  be  a  difference  in  the 
conditions  that  addresses  itself  to  the  intelligence  and  busi- 
ness common  sense  of  the  public,  and  those  to  whom,  as 
triors  under  the  law,  such  questions  are  to  be  determined. 
Such  a  difference,  we  believe,  has  been  shown  to  exist  in 
these  cases.  While  it  was  understood  and  announced  that 
steam  coal  was  hauled  at  30  per  cent,  less  than  other  coals, 
yet,  as  the  former  was  almost  invariably  an  unscreened  and 
lower  grade  of  coal,  and  therefore  of  less  value,  the  formal 
classification  into  "steam  coal"  and  '^domestic  coal''  was 
practically  a  classification  into  screened  and  unscreened 
coals.  The  proof  makes  this  abundantly  clear,  and  this  is 
in  accordance  with  common  knowledge.  In  its  substance, 
and  for  practical  purposes,  the  proof  brings  the  case  within 
the  principles  announced  in  Louisville  &  N.  R.  Co.  z^.  Com. 
(Ky.),  48  S.  W.  416,  where  Chief  Justice  I^EWis,  speaking 
for  the  court,  said :  ''Por  that  it  is  allowable  and  proper  for 
a  railroad  company  to  classify  freight  according  to  its  quality 
or  character  and  marketable  value,  and  discriminate  in 
charges  for  carrying  different  classes  or  kinds,  is  not  only 
universally  recognized,  but  plainly  authorized  by  section 
215."  However,  the  plan  of  the  carrier  for  fixing  and  main- 
taining its  coal  rates  as  developed  in  these  cases  looks  to  a 
discrimination  in  rates  growing  out  of  its  peculiar  business 
relations  to  and  connection  with  the  manufacturer  as  such, 
and  we  therefore  pass  to  a  consideration  of  the  reasons  for 
such  discrimination  already  briefly  set  out  above.  It  is  cer- 
tainly true,  as  contended  by  appellant,  that  from  and  by 
reason  of  the  transportation  of  the  manufacturer's  coal,  and 
as  a  necessary  consequence,  there  are  products  manufactured, 
which,  coming  again  to  the  carrier,  secure  additional  business 
for  the  road.  It  is  known  in  advance,  and  without  the  form 
18  (N  s)  A  A  E  R  Cas— 20 
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of  an  agreement,  that  these  results  will  follow  such  ship- 
ments of  coal  to  the  manufacturer,  and  that  a  return  trip,  so 
to  speak,  will  be  secured  over  the  carrier's  road.  Looking 
at  the  transaction  as  a  whole,  is  there  any  difference  in  prin- 
ciple between  it,  and  the  ordinary  transaction  of  a  sale  by  a 
carrier  of  a  return  ticket  to  a  passenger  at  a  reduced  rate? 
The  steam  coal  starts  from  the  mines  to  the  manufacturer  in 
one  form,  and  the  use  to  which  it  is  put  creates  other  com- 
modities, which  the  carrier  picks  up  as  a  result  of  the  ship- 
ment in  the  first  instance.  Knowing  all  this  in  advance,  the 
carrier,  on  business  principles,  encourages  the  first  shipment, 
and  advertises  and  arranges  its  rates  accordingly.  The  case 
of  Hoover  v.  Railroad  (Pa.  Sup.),  27  Atl.  282,  is  precisely  in 
point.  The  court,  in  an  elaborate  opinion,  said,  among  other 
things :  *'The  plaintiffs  were  dealers  in  coal  merely,  while  the 
nail  company  was  a  manufacturer  of  fabrics,  and  itself 
consumed  the  coal  it  received.  They  were,  therefore, 
not  competitors  in  the  same  business;  and  a  lower 
rate  to  the  manufacturer  would  not,  under  the  con- 
tract,  affect  the    business    of    the    plaintiffs    injuriously. 

*  *  *  The  business  of  the  plaintiffs  paid  but  one* 
freight  to  the  defendant,  while  the  business  of  the  nail 
company  paid  not  only  the  freight,  to  wit,  for  hauling  the 
coal  to  the  nail  works,  but  also,  in  addition  to  that,  another 
and  entirely  independent  freight  to  the  defendant  on  all  the 
products  manufactured  by  the  nail  company.  *  *  *  The 
authorities  are  very  clear  and  strong  that,  where  an  additional 
freight  is  obtained  by  means  of  the  lower  charge,  the  dis- 
crimination is  justified  both  at  common  law  and  the  statutes. 

*  *  *  That  a  railroad  company  may  lawfully  secure  to 
itself  so  important  an  addition  to  its  business  by  making  a 
lower  charge  to  one  customer  than  to  others  is  fully  estab- 
lished by  the  authorities,  as  we  shall  presently  see."  And  the 
court  proceeded  to  review  the  authorities  fully,  and  sustained 
the  discriminating  rate  in  favor  of  the  manufacturer.  In 
Interstate  Commerce  Commission  v.  Baltimore  &  O.  R.  Co., 
145  U.  S.  276,  12  Sup.  Ct.  848,  36  L.  Bd.  703,  the  supreme 
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court  had  under  consideration  the  legality  of  sale  of  party 
ticket  rates  at  a  reduced  fare,  and  held  their  issual  not  to  be 
an  nnjust. discrimination,  or  an  undue  or  unreasonable  pref- 
erence or  advantage.  In  the  course  of  that  opinion,  Mr. 
Justice  Brbwbr,  for  the  court,  said:  "It  is  not  all  dis- 
crimination or  preferences  that  fall  within  the  inhibition  of 
the  statute  [interstate  commerce  act];  only  such  as  are  unjust 
or  unreasonable.  For  instance,  it  would  be  obviously 
unjnst  to  charge  A.  a  greater  sum  than  B.  for  a  single  trip 
from  Washington  to  Pittsburg ;  but  if  A,  agrees  not  only  to 
go,  but  to  return  by  the  same  route,  it  is  no  injustice  to  B.  to 
permit  him  to  do  so  for  a  reduced  fare,  since  the  services  are 
not  alike,  nor  the  circumstances  and  conditions  substantially 
similar,  as  required  by  section  2  to  make  an  unjust  dis- 
crimination." It  is  said,  however,  that  there  are  certain 
qualifying  words  not  found  in  our  constitution,  but  found  in 
the  Pennsylvania  constitution  considered  in  Hoover  v.  Rail  - 
road  Co.,  supra,  and  also  certain  qualifying  words  in  the 
interstate  commerce  act,  and  in  the  numerous  authorities 
cited  in  these  cases,  showing  that  the  services  of  the  carrier 
were  to  be  "like"  services,  or  be  free  from  "unjust  dis- 
crimination,*' or  "undue  or  unreasonable  preference."  This 
is  true.  For  example,  in  the  Pennsylvania  law  the  carrier 
was  prohibited  from  charging  any  person  for  the  trans- 
portation of  property  a  greater  sum  than  it  charged  any  other 
person  "for  like  service  from  the  same  place,  upon  like  con- 
ditions, and  under  similar  circumstances."  This  is  the  pur- 
port of  every  law  on  the  subject  involved  to  which  our  atten- 
tion has  been  called,  and  enactments  of  this  character  are 
fouud  in  perhaps  every  state  in  the  Union.  The  purpose  of  all 
these  are  the  same.  Our  own  statute  only  prohibits  different  or 
discriminating  charges  "for  a  like  contemporaneous  service. " 
Our  constitution  does  not  use  these  particular  words,  but 
uses  the  broader  and  more  comprehensive  expression,  "upon 
the  same  conditions. ' '  These  words  must  be  taken  as  descrip- 
tive of  the  character  of  service  the  carrier  performs  in  mak- 
ing its  shipments,  and  have  reference  to  the  conditions  which 


308  CARRIBRS  OF  PRBIGHT  Vol  XViU 

(NS) 

lyOuisviUe  &  N.  R.  Co.  v.  Commonwealth 

affect  the  freight  transported,  considered  in  its  relations  to 
both  shipper  and  carrier.  If  the  conditions  under  which  any 
given  shipments  are  made  are  not  the  same,  or  substantially 
the  same,  is  there  any  just  reason  why  the  charges  therefor 
must  be  or  should  be  the  same?  If,  for  example,  the  cost  is 
less  for  making  a  shipment  of  coal  to  A.  in  the  month  of 
July  than  it  is  in  making  one  to  B.  in  the  month  of  August 
in  any  given  year,  should  the  freight  charge^^  on  the  two 
shipments  be  the  same,  because  all  railways  must  haul  freight 
of  the  same  class  for  all  persons  from  and  to  the  same  points 
in  the  same  manner,  and  for  the  same  charges,  and  for  the 
same  method  of  payment?  Nowhere  in  the  words  of  our  law 
can  we  find  authority  for  saying  that  shipments  of  freight 
not  contemporaneously  made,  or  made  at  a  different  cost,  are 
not  embraced  in  the  requirement  that  they  are  to  be  hauled 
in  the  same  manner,  and  for  the  same  charges,  and  for  the 
same  method  of  payment,  except  in  the  qualifying  words, 
'*upon  the  same  conditions."  Without  these  words,  the  law 
is  an  arbitrary  and  rigid  rule,  and  unlike  any  of  the  numer- 
ous laws  in  any  of  the  states  of  the  Union  on  the  same  sub- 
ject. Except  these  words  '*upon  the  same  conditions"  be  • 
taken  as  an  adjective  phrase  looking  to  or  indicating  the 
conditions  surrounding  the  shipment,  the  law  becomes  an 
arbitrary,  unyielding  enactment,  and  different  rates  could  not 
be  charged  for  freight  of  the  same  class  when  shipped  in  car- 
load lots  and  when  shipped  in  less  than  car-load  lots, — a 
thing  expressly  authorized  under  our  statutes.  We  think 
the  legislative  construction  of  the  constitution  was  the  true 
construction,  and  that  the  same  charges  were  to  be  collected 
for  services  in  transportation  when  they  were  "like  and  con- 
temporaneous services,"  being  in  such  case  performed  under 
the  same  or  similar  ''conditions."  If,  in  the  bill  of  lading 
for  the  coal  in  controversy,  appellant  had  inserted  the  stipu- 
lation that  the  coal  was  carried  at  the  reduced  rate  upon  the 
condition  that  it  was  to  be  used  for  steam  purposes  in  manu- 
facturing, then  admittedly  this  coal  would  not  have  been  car- 
ried on  the  same  conditions  as  the  coal  hauled  for  domestic 
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purposes;  yet  this  is  in  substance  what  appellant  did,  as  the 
rednced  rate  was  not  allowed  until  written  evidence  to  this 
effect  was  s^iven.  The  case  does  not,  therefore,  fall  within 
the  letter  of  the  section.  But,  although  the  case  is  not  within 
the  letter  of  the  constitution,  the  question  remains,  is  it 
within  its  fair  purpose  and  spirit?  The  provision  is  highly 
penal,  and  it  is  a  familiar  rule  that  such  provisions  are  not 
to  be  extended  by  construction  to  cases  not  fairly  within 
their  purview ;  for  otherwise  the  innocent  may  fall  into  pun- 
ishment. The  common  law  required  common  carriers  to 
serve  all  alike.  In  aid  of  this  rule  of  the  common  law,  the 
English  railway  and  canal  trafiSc  act  was  passed  in  1854,  to 
forbid  and  punish  discrimination.  This  was  followed  by  the 
interstate  commerce  act  by  the  United  States,  and  similar 
statutes  and  constitutional  provisions  by  many  of  the  sev- 
eral states.  The  thing  aimed  at  in  all  these  statutes  is  the 
prevention  of  unjust  discrimination.  In  the  same  line  is  sec- 
tion 196  of  our  constitution :  ** Transportation  of  freight  and 
passengers  by  railroad,  steamboat  or  other  common  carrier 
shall  be  so  regulated  by  general  law  as  to  prevent  unjust  dis- 
crimination." Also  section  214: ''No  railway  *  ♦  *  com- 
pany shall  make  any  exclusive  or  preferential  contract  or 
arrangement  *  *  *  for  the  conduct  of  any  business  as  a 
common  carrier."  Section  215  is  a  part  of  the  scheme  cov- 
ered by  sections  196  and  214.  It  requires  all  railroads  to 
transport  in  the  same  manner,  for  the  same  charges,  and  for 
the  same  method  of  payment  of  freight  of  the  same  class  for 
all  persons  from  and  to  the  same  points  and  upon  the  same 
conditions.  The  purpose  was  to  secure  equality  between 
shippers,  and  prevent  injustice  or  unjust  discrimination.  It 
cannot  be  maintained  that  the  convention  contemplated  that 
there  should  be  no  discrimination,  for  it  was  notorious  then 
there  were  many  discriminations  not  regarded  as  unlawful, 
and  section  194  expressly  recognizes  that  such  discrimina- 
tions as  are  not  unjust  may  be  made.  All  shippers  of  coal 
were  placed  on  equality  by  appellant,  and  all  were  alike 
allowed  to  ship  at  the  reduced  rate  coal  for  steam  purposes. 
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There  was  nothing  unreasonable  in  this,  as  not  only  an  infe- 
rior quality  of  coal  was  thus  used,  but  without  it  manufac- 
turers in  the  interior  towns  in  the  state  would  be  placed  in 
hopeless  competition  with  those  having  water  transportation, 
and  the  operators  of  mines  in  this  state  would  also  be  at  a 
great  disadvantage,  for  their  competitors  in  the  adjoining 
states  (in  some  cases  very  near  by)  could  get  the  reduced 
rate  under  the  interstate  commerce  act.  It  cannot  be  believed 
that  the  constitutional  convention  intended  such  a  result,  or 
that,  if  they  had  contemplated  it,  they  would  have  expressed 
their  conclusions  in  such  terms  as  they  employed. 

It  is  still  further  suggested  that,  without  ignoring  the 
grammatical  construction  of  the  section,  and  by  regarding 
the  clauses  "of  the  same  class,''  *'from  and  to  the  same 
points,''  and  "upon  the  same  conditions"  as  adjective 
phrases  qualifying  the  noun  "freight,"  still  the  conditions 
meant  by  the  section  are  those  which  immediately  and  act- 
ually pertain  and  attach  to  the  freight, — that  is  the  physical 
status  and  surroundings;  and  subsequent  conditions,  such 
as  its  contemplated  use,  cannot  be  taken  into  the  account. 
This  is  clearly  a  more  reasonable  view  of  the  section  than 
the  one  which  requires  nothing  to  be  established  to  fix  the 
offender's  guilt  than  that  the  freight  shall  be  of  the  same 
class,  and  is  shipped  from  and  to  the  same  points.  But 
when  we  attempt  to  apply  it  as  a  fixed  rule,  we  find  it  at 
once  inadequate.  Thus,  obviously,  the  material  conditions 
immediately  attaching  to  any  shipment  of  freight  are  those 
of  quality  and  quantity.  As  the  law  expressly  provides  as 
to  the  quality  or  class,  we  need  not  give  this  element  further 
attention.  Two  consignments  of  freight  are  tendered  the 
carrier.  One  of  them  is  for  the  hauling  of  1,000  bushels  of 
coal  from  Pittsburg  to  Lebanon ;  the  other  is  for  the  hauling 
of  10,000  bushels  from  and  to  the  same  points.  Now,  if  the 
quantity  of  the  shipment  is  to  be  a  controlling  factor, — as  it 
must  under  this  construction, — then  the  carrier  may  haul  for 
the  large  dealer  or  manufacturer  at  a  less  rate  than  for  the 
small  dealer  or  manufacturer,  and  this  is  an  evil  not  at  all  to 
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be  tolerated  under  any  construction.  The  larger  concern 
would  inevitably  crush  out  its  smaller  competitors.  The 
advocates  of  this  latter  construction  therefore  must  deny  its 
application  for  the  reason  that  the  contemplated  use  of  the 
freight  by  competitors  in  business  is  a  proper  subject  of 
inquiry,  and  may  be  taken  into  the  account  in  determining 
whether  the  same  conditions  attach  to  any  given  shipments 
of  freight.  And  this  is  all  that  is  done  under  the  construc- 
tion we  adopt.  The  whole  transaction  is  scanned  from  the 
standpoint  of  the  purpose  of  the  law,  which  is  to  prevent 
unjust  discrimination  by  the  carrier  in  dealing  with  the 
public.  If  the  conditions  of  the  shipments  are  not  *'the 
same,"  or  substantially  so,  if  the  services  are  not  *'alike," 
if  the  ** preferences  are  undue"  or  "unreasonable,"  if  the 
* 'discrimination  is  unjust"  and  unfair,  the  law  has  been 
violated.  And,  in  determining  whetfier  these  results  follow » 
all  the  conditions  of  the  shipment  from  its  beginning  to  its 
ending  are  to  be  considered.  All  these  expressions  in  the 
various  statutes  on  the  subject  of  unjust  discrimination  mean 
the  same  thing,  and  the  authorities  determining  the  effect  of 
the  various  statutes  on  the  subject  involved  are  directly  in 
point;  and  they,  as  said  in  the  Hoover  Case,  "are  very  clear 
and  strong  that,  when  there  is  an  additional  freight  obtained 
by  means  of  the  lower  charge,  the  discrimination  is  justified 
both  at  common  law  and  under  the  statutes."  It  cannot  be 
suggested  that  a  denial  to  the  carrier  of  the  right  to  make 
these  rebates  to  the  manufacturer  will  in  the  slightest  degree 
even  tend  to  lower  the  rates  to  domestic  dealers.  The  result 
of  the  denial  can  only  be  disastrous  to  the  manufacturers, 
particularly  within  the  interior  of  the  state,  where  cheap 
coal  cannot  be  obtained  over  water  courses.  Or,  if  they  are 
saved,  it  will  be  at  the  expense  of  the  Kentucky  mines, 
because  all  steam  coals  will  be  furnished  at  the  cheap  rate 
from  outside  the  state  under  the  interstate  commerce  act. 
It  is  true  that  it  is  not  the  business  of  a  common  carrier  to 
build  up  this  or  that  enterprise,  and  it  can  give  no  rebate  to 
a  manufacturer  over  a  dealer  merely  because  the  use  of  the 
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coal  by  the  former  may  incidentally  build  up  the  manufac- 
turing interests  of  the  state.  But  the  discrimination  is 
allowable  because  it  is  not  an  unjust  or  unreasonable  dis  - 
crimination  to  give  the  rebate  when  two  freight  charges  are 
secured  instead  of  one  only,  provided  always  those  in  the 
same  business  are  treated  alike,  and  provided  the  discrimi- 
nation is  not  hurtful  to,  and  does  not  affect,  others  who  deal 
in  or  use  coal.  The  Goodridge  Case,  149  U.  S.  680,  13  Sup. 
Ct.  970,  37  Iv.  Kd.  986,  was  where  there  was  an  undisputed 
secret  discrimination  made  by  the  carrier  between  two  com- 
peting **coal  merchants,''  and,  the  services  for  each  being 
the  same,  the  rebate  to  one  of  them  was  held  to  be  an  unjust 
discrimination.  While  certain  language  of  that  case  is  to 
the  effect  that  the  carrier  shall  ''put  all  its  patrons  upon  an 
absolute  equality,"  this  could  only  mean  they  were  to  be  so 
put  when  the  charges  ^ere  ''for  a  like  service  from  the  same 
place,  or  upon  like  conditions,  and  under  similar  circum- 
stances" ;  such  being  the  very  terms  of  the  statute  the  court 
was  considering.  Upon  the  conceded  facts  and  other  facts 
established  by  the  proof,  we  think  there  has  been  no  viola- 
tion of  the  law  as  we  interpret  it,  and  the  judgment  in  each 
case  is  reversed,  and  cause  remanded  for  proceedings  in 
conformity  with  this  opinion. 

Payntkr,  J.  (dissenting).  The  right  of  eminent  domain 
enables  a  railroad  to  take  private  property  for  public  use. 
It  performs  a  governmental  function  in  providing  a  highway 
for  travel  and  for  the  transportation  of  freight.  Except 
private  persons  for  profit  undertake  the  performance  of  these 
governmental  functions,  wise  statesmanship  would  recog- 
nize the  necessity,  and  provide  the  means  for  the  carrying 
of  passengers  and  the  transportation  of  the  world  products. 
Wisdom  counsels  and  justice  demands  the  control  within 
reasonable  limits  of  the  actions  and  conduct  of  citizens,  and 
that  the  burdens  which  each  shall  bear  shall  be  reasonable 
and  equally  distributed.  Where  a  corporation  secures  the 
right  to  and  performs  governmental  functions,  tbf^re  is  an 
implied  reservation  in  every  such  grant  of  the  power  to  exer- 
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cise  reasonable  control  of  its  affairs  to  the  end  that  the  public 
interest  may  be  served,  and  that  persons  who  use  it  may  be 
forced  only  to  pay  reasonable  compensation  for  the  service 
performed  for  them,  and  that  the  carrier  may  not  be  permitted 
to  discriminate  against  any  person  entitled  to  enjoy  its  use. 
To  accomplish  this  much-desired  result,  the  people  have  been 
concerned  to  have  constitutional  provisions  adopted  and  stat- 
utes enacted  until  nearly  if  not  every  state  in  the  Union  has 
laws,  organic  and  statutory,  for  the  regulation  of  common 
carriers.  These  laws  have  been  enacted  because  it  is  dan- 
gerous to  have  a  great  unrestrained  power  in  any  government. 
It  must  be  checked ;  it  must  be  controlled  f  else  the  public 
welfare  is  threatened.  The  people  are  deeply  interested  in 
the  maintenance  of  the  great  highways  of  travel  in  this  coun- 
try, and  a  just  sense  of  right  should  make  them  desire  to  see 
that  those  who  have  invested  their  capital  in  them  have  fair 
treatment  and  receive  proper  reward  for  the  capital  invested. 
They  should  not,  in  an  effort  to  restrain  these  public  agen- 
cies, be  guilty  of  the  spoliation  of  their  property.  The  regu- 
lations  which  they  impose  should  be  just  and  reasonable. 
While  this  is  true,  they  should  never  grow  weary  of  watch- 
ing in  an  effort  to  properly  restrain  agencies  performing 
governmental  functions.  Those  who  control  the  aggregated 
wealth  invested  in  them  sometimes  grow  insolent  and  arro- 
gant, forgetting  they  owe  any  duty  to  the  public,  and  deny 
the  right  of  the  people  to  have  enacted  and  enforced  reason- 
able laws  for  their  regulation.  While  the  courts  should  stand 
between  regulations  to  enforce  which  would  be  spoliation  of 
the  property  of  the  public  agency,  yet  they  should  stand 
between  the  constitution  and  those  who  would  destroy  some 
of  its  provisions.  Although  a  court  may  not  agree  with 
the  policy  which  induced  the  enactment  of  a  constitutional 
provision,  it  can  never  justify  itself  in  the  destruction  of  that 
provision  of  the  constitution  in  the  method  of  its  interpreta  - 
tion.  It  is  the  power — the  people — which  created  the  con- 
stitution that  should  change  its  provisions,  not  the  judiciary. 
That  body,  above  all  others,  should  sustain  and  enforce  it. 
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In  the  Lake  Front  Cases,  146  U.  S.  387,  13  Sup.  Ct.  110,  36- 
L.  Ed.  1018,  Mr.  Justice  Field  said :  "The  trust  devolvingr 
upon  the  state  for  the  public,  and  which  can  only  be  dis- 
charged by  the  management  and  control  of  property  ini 
which  the  public  has  an  interest,  cannot  be  relinquished  by  a 
transfer  of  the  property.  *  *  *  The  state  can  no  jnore 
abdicate  this  trust  over  property  in  which  the  whole  people 
are  interested  than  it  can  abdicate  its  power  in  the  adminis- 
tration of  government  and  the  preservation  of  the  peace.  In 
the  administration  of  government  the  use  of  such  powers  may, 
for  a  limited  period,  be  delegated  to  a  municipality  or  other 
body,  but  there  Slways  remains  with  the  state  the  right  ta 
revoke  those  powers,  and  exercise  them  in  a  more  direct 
manner,  and  one  more  conformable  to  its  wishes.''  In  Rail- 
road Co.  V.  Smith,  128  U.  S.  174,  9  Sup.  Ct.  47,  32  L.  Ed. 
377,  Chief  Justice  Waite  said  :  ** Where  property  is  thus 
affected  [with  a  public  use] ,  the  business  in  which  it  is  used 
is  subject  to  legislative  control.  So  long  as  use  con- 
tinues, the  power  of  regulation  remains;  and  the  regulation 
may  extend,  not  merely  to  provisions  for  the  security  of  pas- 
sengers and  freight  against  accidents,  and  for  the  convenience 
of  the  public,  but  also  to  prevent  extortion  by  unreasonable 
charges,  and  favoritism  by  unjust  discrimination.  This  is 
not  a  new  doctrine,  but  old  doctrine,  always  asserted  whenever 
property  or  business  is,  by  reason  of  special  privileges  received 
from  the  government,  the  better  to  secure  the  purpose  to- 
which  the  property  is  dedicated  or  devoted,  affected  with  a 
public  use. ' '  The  constitutional  convention,  being  impressed 
with  the  idea  that  a  common  carrier  should  charge  one  person 
or  company  the  same  as  another  person  or  company  for  like 
service,  adopted  as  part  of  the  constitution  a  provision  against 
any  discrimination  in  rendering  like  services  for  any  person,, 
corporation,  or  company.  The  constitution  does  not  provide 
for  or  authorize  just  discrimination  or  reasonable  discrimina- 
tion. The  convention  regarded  that  any  discrimination  was 
unjust  and  unreasonable,  hence  it  intended  that  neither  the 
courts  nor  the  railroad  commission  should  be  called  upon  to 
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determine  whether  the  discrimination  was  unjust  or  unreason- 
able, therefore  it  used  simple  and  unambigfuous  terms  in 
prohibiting  any  discrimination  in  receiving,  handling,  and 
transporting  freight. 

The  sections  of  the  constitution  bearing  upon  the  question 
here  involved  read  as  follows : 

(214)  "No  railway,  transfer,  belt  line  or  railway  bridge 
company  shall  make  any  exclusive  or  preferential  contract  or 
arrangement  with  any  individual,  association,  or  corporation, 
for  the  receipt,  transfer,  delivery,  transportation,  handling, 
care  or  custody  of  any  freight,  or  for  the  conduct  of  any 
business  as  a  common  carrier.'* 

(215)  "All  railway,  transfer,  belt  lines  or  railway  bridge 
companies  shall  receive,  load,  unload,  transport,  haul,  deliver 
and  handle  freight  of  the  same  class  for  all  persons,  associa- 
tions or  corporations  from  and  to  the  same  points  and  upon 
the  same  conditions,  in  the  same  manner  and  for  the  same 
charges,  and  for  the  same  method  of  payment.'* 

The  indictments  are  under  section  215.  That  section 
recognizes  that  it  is  proper  that  freight  should  be  classified, 
and  the  charges  for  carrying  it  fixed  on  such  classification. 
The  offense  charged  is  not  that  there  was  not  a  proper  classi- 
fication, but  that  the  carrier  placed  all  coal  in  one  class,  and 
then  gave  a  rebate  to  those  who  used  it  for  a  particular 
purpose.  The  carrier,  by  its  tariff  sheet,  informed  the 
people  of  Lebanon  that  it  would  discriminate  in  the 
charges  for  the  shipment  of  coal  against  all  who  did  not 
use  it  for  steam  purposes.  It  is  not  a  question  of  the  classifi- 
cation of  coals,  but  of  shippers.  The  character  and  quality 
of  coal  can  enter  into  the  question  of  its  classification, 
but  the  uses  to  which  one  shipper  may  put  it  can  never 
take  it  from  its  class  for  the  purpose  of  making  a  difference 
in  the  rate  of  transportation.  Section  215  is  a  command  to 
all  railways  to  receive,  load,  unload,  transport,  haul,  deliver, 
and  handle  freight  of  the  same  class  for  all  persons,  etc., 
from  and  to  the  same  points,  and  upon  the  same  conditions, 
in  the  same  manner,  and  for  the  same  charges,  and  for  the 
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same  method  of  payment.  They  are  not  only  tequired  to  carry 
it  in  the  same  manner,  and  for  the  same  charges,  but  the 
framers  of  the  constitution  did  not  intend  that  one  shipper  of 
freight  of  a  certain  class  should  even  have  any  preference 
over  another  shipper  of  the  same  class  of  freight  in  the  pay- 
ment of  the  charges.  While  the  word  used  in  the  section 
commanding  the  reception  and  transportation  of  the  freight 
may  be  broad  enough  to  cover  every  act  connected  with  its 
shipment,  yet  so  anxious  were  those  who  framed  the  con- 
stitution to  prevent  discriminations  that  they  added  that 
freight  of  the  same  class  should  be  carried  for  all  persons, 
etc.,  ''upon  the  same  conditions,  in  the  same  manner." 
They  endeavored  to  use  every  word  possible  to  prohibit 
discriminations  between  shippers  of  the  same  class  of  freight 
from  and  to  the  same  points.  Both  carrier  and  shipper  are 
protected  by  the  clause  to  the  effect  that  it  shall  be  shipped 
"in  the  same  manner"  ;  that  is  to  say,  that  it  shall  be  shipped 
in  the  usual  bulk,  in  the  same  kind  of  cars,  etc.,  and  in  the 
usual  way.  The  phrase  ''upon  the  same  conditions"  was 
not  inserted  for  the  benefit  of  the  carrier,  but  for  the  protec- 
tion of  the  shipper.  It  was  used  to  prevent  any  kind  of 
discrimination  resulting  from  any  restriction,  regulation,  act, 
or  manner  of  receiving  and  handling  or  transporting  freight. 
It  was  intended  to  comprehend  every  act  or  regulation  not 
embraced  in  the  specific  terms  used  in  the  section.  It  has  no 
reference  to  the  business  which  the  shipper  may  be  conduct- 
ing, bis  financial  condition,  the  subsequent  shipment  of  other 
products  over  the  line  of  the  carrier,  or  the  profit  which  the 
carrier  may  derive  therefrom.  The  word  "conditions"  does 
not  qualify  any  other  word  or  sentence  in  the  section.  It  does 
not  make  c  onditional  the  imposition  of  the  same  charges 
when  the  same  class  of  freight  is  shipped  from  and  to  the 
same  points ;  neither  does  it  provide  for  exceptional  cases  in 
the  matters  of  charges,  etc.  It  is  used  in  the  sense  of  stipu- 
lations, arrangements.  The  word  does  not  have  reference  to 
the  carrier  and  shipper  in  a  business  or  personal  sense,  but  to 
the  contract  or  terms  of  shipment,  whether  they  be  expressed 
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or  implied.  In  order  to  justify  the  interpretation  given  the 
word,  the  court  has  transposed  the  words  of  the  section, 
although  grammatically  constructed,  and  has  interpolated  into 
it  the  word  ''unjust."  The  section,  as  transposed,  is  not  sus- 
ceptible of  the  construction  given  it  by  the  court.  It  is  admit- 
ted by  the  court  that  the  words  * 'unjust  discrimination  and 
undue  or  unreasonable  preference' '  are  not  found  in  our  consti- 
tution, but  it  claims  the  constitution  uses  the  broader  and  more 
comprehensive  expression  "upon  the  same  conditions."  We 
have  endeavored  to  show  that  the  use  to  which  the  transported 
product  is  applied  is  not  a  condition  or  element  to  be  considered . 
To  illustrate  the  meaning  of  the  court,  it  furnishes  an  exam- 
ple of  the  shipment  of  coal  in  the  month  of  July  and  in  the 
month  of  December.  Of  course,  it  does  not  follow,  because 
the  carrier  charged  a  certain  price  in  July  to  A.,  that  B.  is 
entitled  in  December  to  have  the  same  thing  shipped  for  the 
same  charges.  But,  if  the  carrier  ships  a  car  load  of  coal 
in  July  for  A.  and  a  car  load  for  B.  of  the  same  class,  from 
and  to  the  same  point,  under  the  tariff  rates  then  prevailing, 
the  charge  must  be  exactly  the  same.  So,  in  December, 
when  the  shipments  of  the  same  class  of  freight  are  made 
from  and  to  the  same  points,  all  persons  are  entitled  to  have 
it  done  for  the  same  charge,  as  fixed  by  the  tariff  rates  then 
prevailing.  The  illustration  of  the  court  is  an  unfortunate 
one  if  it  was  intended  to  support  the  construction  which  it 
has  given  to  the  section. 

The  court  is  again  unfortunate  in  its  effort  to  illustrate 
the  correctness  of  its  position  when  it  quotes  from  Interstate 
Commerce  Commission  v.  Baltimore  &  O.  R.  Co.,  145  U.  S. 
263, 12  Sup.  Ct.  844,  36  L.  Ed.  699,  where  the  court  said: 
"It  is  not  all  discriminations  or  preferences  that  fall  within 
the  inhibition  of  the  statute  [interstate  commerce  act]  ;  only 
such  as  are  unjust  or  unreasonable.  For  instance,  it  would 
be  obviously  unjust  to  charge  A.  a  greater  sum  than  B.  for 
a  single  trip  from  Washington  to  Pittsburg;  but,  if  A. 
agrees  not  only  to  go,  but  to  return  by  the  same  route,  it  is  no 
injustice  to  B.  to  permit  him  do  so  for  a  reduced  fare,  since  the 
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services  are  not  alike*  nor  the  circumstances  and  conditions 
substantially  similar,  as  required  by  section  2  to  make  an 
unjust  discrimination."  Of  course,  the  services  there  per- 
formed are  not  alike.  Instead  of  selling  a  ticket  from  one 
place  to  another,  one  was  supposed  to  be  sold  to  a  given 
point  and  return.  If  it  had  been  a  discrimination,  as  the 
interstate  commerce  act  recognized  just  discrimination,  the 
court  would  have  held  that  the  selling  of  such  a  round-trip  ticket 
was  not  unjust  discrimination.  The  court,  however,  did 
say  it  would  have  been  obviously  unjust  to  charge  A.  a 
greater  sum  than  B.  for  a  single  trip  from  Washington  to 
Pittsburg.  That  is  the  offense  charged  in  this  case.  It  was 
the  discrimination  in  the  charges  for  the  transportation  of 
the  same  class  of  freight  from  one  point  to  another.  Sup- 
pose B.  had  not  bought  a  round-trip  ticket  from  Washington 
to  Pittsburg,  but  bought  a  trip  ticket  from  Washington  to 
Pittsburg,  and,  under  the  rule  of  the  company,  if  his  purpose 
in  going  to  Pittsburg  was  to  buy  goods,  and  ship  them  to 
Washington  over  the  carrier's  line,  it  would  give  him  a  rebate 
on  the  charge  of  transportation  from  Washington  to  Pitts- 
burg, can  anybody  believe  for  a  moment  that  the  court  in 
that  case  would  have  given  an  opinion  that  that  was  not  an 
unjust  discrimination?  If  the  Lebanon  millers  are  entitled 
to  have  a  rebate  upon  the  coal  they  ship  over  appellant's 
line,  used  for  steam  purposes,  because  the  carrier  carries 
wheat  to  the  mill  and  flour  from  it,  then  a  discrimination  is 
made  by  reason  of  the  volume  of  business  which  the  owners 
of  the  mill  furnish  the  carrier.  Every  other  element  is 
ignored  in  fixing  rates,  and  discrimination  becomes  the  rule, 
not  the  exception  to  it.  It  is  a  discrimination  against  every 
person  who  uses  coal  in  the  city  of  Lebanon.  If  the  volume 
of  business  which  a  shipper  furnishes  the  road  will  justify  a 
carrier  in  giving  him  a  less  rate  than  other  shippers  receive 
for  like  service,  then  it  follows  that  the  freight  rates  are  not 
to  be  fixed  according  to  the  mandates  of  the  constitution, 
but  according  to  the  volume  of  business  that  is  carried  on  by 
a  shipper  over  the  line  of  the  carrier.     It  logically  follows 
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that,  if  there  is  a  flour  mill  in  Lebanon  which  manufactures 
only  half  so  much  as  the  mill  in  question,  and  only  supplies 
half  of  the  amount  of  business  for  the  carrier,  it  would  be 
authorized  to  fix  the  freight  rates  according  to  the  volume 
of  business  each  should  furnish  it.     If  one  man  should  be 
engaged  in  the  retail  dry -goods  business  in  Lebanon,  and 
another  should  be  engaged  in  the  retail  and  wholesale  dry- 
goods  business   there,   then,    because  the  wholesale    man 
might  reship  some  of  the  goods  received  by  him  over  the 
line  of  the  appellant,  it  could  give  him  a  less  rate  on  the 
goods  shipped  by  him  than  those  shipped  by  the  retail  man. 
Again,  suppose  two  gentlemen  were  engaged  in  that  city  in 
the  grocery  business,  both  of  whom  purchased  their  goods 
in  Louisville,  and  from  that  point  shipped  them  to  Lebanon. 
One  sold  his  goods  for  cash,  and,  of  course,  would  have 
nothing  to  ship  over  the  line  of  the  appellant  which  he  had 
taken  in  exchange  for  his  goods ;  but  the  other  grocery  man 
exchanged  all  his  goods  for  butter,  eggs,  poultry,  and  farm 
products,  and  found  a  market  for  them  elsewhere,  and  to 
reach  it  it  was  necessary  to  ship  them  over  the  line  of  the 
appellant.     If  the  reasoning  of  the  court  be  sound,  then 
the  carrier  would  be  justified,  owing  to  the  difference  in  the 
method  which  these  two  grocery  men  employed  in  conduct- 
ing their   business,   and  the  profits    which   the  appellant 
derived  from  the  grocery  man  who  exchanged  his  goods  for 
other  products,  in  charging  the  trading  grocery  man  less  for 
the  transportation  of  his  groceries  to  Lebanon  than  the  one 
who  sold  for  cash.     Suppose,  again,  two  men  were  engaged 
in  the  milling  business  at  Frankfort,  Ky.,  and  the  appellant 
transported  the  coal  and  wheat  used  by  each  of  them  from 
the  same  point,  and  that  one  of  them  shipped  the  products 
of  his  mill  to  market  over  the  line  of  the  appellant  and  the 
other  shipped  the  product  of  his  mill  by  the  Kentucky  river ; 
if  the  business  which  the  appellant  would  receive  from  the 
manufacturers  of  flour  in  the  transportation  of  freight  for  them 
is  to  enter  into    the  question  of  fixing  the  charges  for  the 
transporation  of  the  coal  necessary  to  operate  their  mills,  the 
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appellant  would  be  justified  in  charging  a  less  rate  on  the 
coal  transported  for  the  one  who  shipped  the  products  of  his 
mill  over  its  line,  although  the  coal  may  have  been  shipped 
from    the  same  point,  and  at  the  same  time. 

It  is  said  that  it  is  not  injurious  to  domestic  consumers  of  coal 
in  Lebanon  that  those  who  use  it  for  steam  purposes  pay  a 
less  freight  rate  for  its  transportation.  That  is  no  reason 
for  giving  an  interpretation  to  the  constitution  which  does 
violence  to  its  language  and  purpose.  It  is  true,  one  of  the 
evils  intended  to  be  remedied  was  to  prevent  discrimination 
by  carriers  which  would  foster  one  and  injure  or  destroy 
another  business  along  this  line.  There,  however,  was 
another  great  and  weighty  consideration  with  the  constitu- 
tional convention,  and  that  was  that  a  carrier  should  be 
required  to  treat  each  citizen  with  equal  fairness  and  consid- 
eration. It  thought  it  was  only  reasonable  that  a  carrier 
should  carry  the  same  quantity  of  the  same  class  of  freight 
from  and  to  the  same  points  for  all  persons  for  the  same 
charge.  It  therefore  enacted  the  provision  of  the  constitu- 
tion in  question.  To  show  that  was  the  purpose  of  the  con- 
vention, section  214  prohibits  a  railroad  company  from  even 
making  any  exclusive  or  preferential  contract  with  any  indi- 
vidual, association,  or  corporation  for  the  receipt,  trans- 
fer, delivery,  transportation,  handling,  care,  or  custody 
of  any  freight,  or  for  the  conduct  of  any  business  as 
a  common  carrier.  So  the  two  sections,  taken  together,  not 
only  prohibit  any  discrimination,  but  prohibit  the 
making  of  any  contract  or  arrangement  that  would  have 
that  effect.  The  court  cites  but  one  case  (Hoover  v. 
Railroad  Co.  [Pa.  Sup.],  27  Atl.  282)  which  enunciates 
the  doctrine  that  a  railroad  company  may  give  to  a  manufac- 
turer preferential  rights  in  the  transportation  of  his  fuel 
because  it  derives  a  profit  from  the  transportation  of  his 
manufactured  products  over  its  line.  The  court  was  constru- 
ing a  statute  containing  language  materially  different  from 
the  provisions  of  our  constitution.  The  statute  in  that  case 
prohibited    the  carrier  from  making  *'any  undue  or  unrea- 
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sonable  discrimination."  That  lanj^oage  implies  that  a 
discrimination  can  be  made  so  long  as  it  is  not  undue  and 
unreasonable,  while  our  constitution  does  not  recognize  any 
discrimination  as  being  reasonable  or  just.  The  court  in 
Interstate  Commerce  Commission  v.  Baltimore  &  O.  R.  Co. 
had  under  consideration  certain  provisions  of  the  interstate 
commerce  act.  The  language  of  that  act  with  refenence  to 
discriminations  differs  widely  from  the  provisions  of  our  con- 
stitution. Under  sections  2  and  3  of  that  act,  as  adjudged 
in  that  case,  the  unlawfulness  denied  by  sections  1  and  3  was 
''aojust  discrimination,"  or  "an  undue  and  unreasonable 
preference  or  advantage."  The  court  held  that  under  those 
sections  the  possibility  of  just  discriminations  and  reason- 
able preferences  were  recognized.  The  supreme  court  of 
the  United  States  in  Railway  Co.  v.  Goodridge,  149  U.  S. 
680,  13  Sup.  Ct.  970,  37  L.  Bd.  986,  had  under  considera- 
tion section  6«  art.  15,  Const.  Colo.,  which  reads  as  follows : 
"All  individuals,  associations,  and  corporations  shall  have 
equal  rights  to  have  persons  and  property  transported  over 
any  railroad  in  this  state,  and  no  undue  or  unreasonable  dis- 
crimination shall  be  made  in  charges  or  in  facilities  for  trans- 
portation of  freight  or  passengers  within  the  state,  and  no 
railroad  company,  nor  any  lessee,  manager,  or  employee 
thereof,  shall  give  any  preference  to  individuals,  associations, 
or  corporations  in  furnishing  cars  or  motive  power."  And 
also  section  7,  p.  309,  Sess.  I^aws  Colo.  1885,  which  reads 
as  follows :  *'  (Unjust  discrimination) .  No  railroad  corpo- 
ration shall,  without  the  written  approval  of  said  commis- 
sioner, charge,  demand,  or  receive  from  any  person,  company 
or  corporation  for  tljte  transportation  of  persons  or  property, 
or  for  any  other  service,  a  greater  sum  than  it  shall,  while 
operating  under  the  classification  and  schedule  then  in  force, 
demand  or  receive  from  any  other  person,  company  or  cor- 
poration for  a  like  service  from  the  same  place,  or  upon  like 
conditions  and  under  similar  circumstances,  and  all  conces- 
sions of  rates,  drawbacks,  and  contracts  for  special  rates 
18  (N  s)  A  &  E  R  Cas— 21 
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shall  be  open  to,  and  allowed  all  persons,  companies  and 
corporations  alike,  at  the  same  rate  per  ton  per  mile,  upon 
like  conditions  and  under  similar  circumstances,  except 
in  special  cases  desigfn  to  promote  the  development  of  the 
resources  of  this  state,  when  the  approval  of  said  commis- 
sioner shall  be  obtained  in  writing,"  etc.  While  the  consti- 
tutional provision  there  in  question  prohibited  undue  and 
unreasonable  discriminations,  this  language  rect>gnized  the 
possibility  of  discriminations  that  would  not  be  undue  or 
unreasonable.  Under  the  statute  made  pursuant  to  the  pro- 
visions of  the  constitution  any  person  aggrieved  by  a  person, 
company,  or  corporation  who  violated  the  constitutional 
provision  and  the  statute  was  entitled  to  recover  three  times 
the  amount  of  the  actual  damages  sustained  or  overcharges 
paid.  The  injured  parties  sought  to  recover  under  that  stat- 
ute. The  company  had  charged  one  shipper  for  freight  on 
coal  over  and  above  what  it  charged  another  for  the  like  serv- 
ice. The  court  held  that  this  could  not  be  done,  and 
adjudged  that  the  plaintiff  was  entitled  to  recover.  The 
conclusion  was  reached  that  such  discrimination  was  undue 
and  unreasonable.  This  court,  under  a  constitutional  provi- 
sion which  prohibits  any  discrimination,  holds  that  to  charge 
one  shipper  more  for  like  services  than  another  is  not 
unjust  discrimination.  Under  the  opinion  of  the  court, 
if  two  consumers  of  coal  at  Lebanon  should  have  exactly 
the  same  quantity  of  coal  of  the  same  class  shipped  from  the 
same  point  in  Kentucky  over  appellant's  line  to  Lebanon, 
and  one  of  them  should  save  the  ashes  of  the  coal,  and  ship 
them  over  appellant's  line,  it  could  give  him  a  rebate  on  the 
coal  shipped  by  him  because  of  the  business  given  it  in  the 
transportation  of  his  ashes.  Besides,  it  would  logically 
follow  from  the  opinion  that  the  more  of  other  freight  shipped 
for  a  consumer  of  coal  the  greater  the  rebate  the  carrier 
would  be  authorized  to  give  on  the  coal  shipment  without 
being  guilty  of  unjust  discrimination.  So  the  result  would 
be  that  the  charges  for  the  shipment  of  coal  would  never 
depend  upon  the  kind  of  service  rendered  in  its  transporta- 
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tion,  but  Upon  the  volume  of  other  business  which  the  ship- 
per of  coal  might  furnish  the  carrier.    If  the  court  was  correct 
in  saying  the  phrase  "and  upon  the  same  conditions"  did 
not  have  reference  to  the  stipulations,  regulations,  arrange- 
ments, and  mode  of  shipment,  etc.,  then  by  the  most  unnat- 
ural, unreasonable,  and  arbitrary  method  the  court  gives  it 
a  meaning  not  warranted  by  the  letter  or  the  spirit  of  the 
law,  for  it  justifies  a  discrimination,  not  upon  any  difference 
in  the  time  of  shipment  of  the  coal,  or  the  quantity  shipped, 
or  circumstances,  or  conditions  affecting  the  shipment,  but 
because  the  carrier  transports  products  other  than  coal  for 
the  shipper.     So  anxious  was  the  court  to  interpolate  the 
words  "unjust  discrimination"  in  section  215  that  it  quotes 
section  196,  which  contains  these  words,  the  court  adding 
that  section  215  is  part  of  the  scheme  covered  by  sections 
196  and  214.     Sections  214,  215,  216,  and  217  refer  to  rail- 
roads, transfer,  belt  lines,  and  railway  bridge  companies 
organized  under  th^  laws  of  Kentucky,  etc.     These  sections 
in  plain  terms  designate  the  common  carriers  mentioned, 
and  seek  to  regulate  them  in  the  manner  therein  provided, 
and  they  appear  in  the  constitution  under  a  beading  "Rail- 
roads and  Commerce."     While  it  used  the  words  "unjust 
discrimination,"   it  cannot  with  reason  be  contended  that 
section  196  was  intended  to  qualify  the  meaning  of  section 
215.    The  part  of  section  196  relied  upon  simply  declares 
that  the  legislature  should  enact  laws  to  prevent  unjust  dis- 
crimination by  railroads,  steamboats,  or  other  common  car- 
riers.    Section  215  prohibits   any  discrimination,    and,  of 
course,  the  legislature  could  only  enact  a  law  which  would 
prevent  any  discrimination  by  railroads.     It  was  not  intended 
to  confer  upon  the  legislature  the  right  to  designate  what 
might  be   unjust  discrimination,   as   section   215   in   effect 
declares  that  any  discrimination  is  unjust,  and  that  every 
person  is  entitled  to  have  the  same  class  of  freight  shipped 
at  the  same  price  that  any  other  person  or  company  is  entitled 
to  have  it  shipped  to  and  from  the  same  points.     If  the  con- 
stitutional convention  had  intended  to  leave  to  the  legislature 
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the  right  to  determine  what  should  constitute  unjust  discrim- 
ination, then  it  was  folly  for  the  constitutional  convention 
to  have  inserted  section  215.  It  needs  no  legislation  to 
enforce  section  215,  as  decided  by  this  court  in  Louisville  & 
N.  R.  Co.  V.  Com..  48  S.  W.  416.  Section  217  prescribes 
the  penalty  for  violation  of  sections  213,  214,  and  215  in 
express  terms,  and  this  court  so  held.  It  is  absurd  to  say 
that  section  196  has  any  connection  with  section  215,  or  in 
any  sense  bears  upon  the  question  of  its  interpretation.  We 
are  of  the  opinion  that  any  statute  is  violative  of  section  215 
of  the  constitution  which  authorizes  a  carrier  to  make  any 
discrimination  in  the  matter  of  charging  for  the  carrying  of 
freight  of  a  certain  class  for  any  person,  company,  or  cor- 
poration from  and  to  the  same  points.  We  are  also  of  the 
opinion  that  the  grand  jurors  of  the  various  counties  of  the 
state  have  the  right,  independent  of  any  recommendation  of 
the  railroad  commission,  to  return  indictments  against  com- 
mon carriers  for  the  violation  of  sections  213,  214,  215,  and 
216  of  the  constitution.  The  constitutional  provisions  name 
the  penalties  which  the  carriers  incur  for  the  violation  of 
these  sections.  Legislation  is  not  needed  to  enforce  their 
provisions,  and  it  was  never  intended  by  the  framers  of  the 
constitution  to  take  from  the  grand  jurors  of  the  several 
counties  of  the  state  the  right  to  inquire  into  and  indict  per- 
sons who  violate  the  provisions  of  the  constitution  to  which 
we  have  referred.  The  power  which  created  the  constitution 
provided  this  court  as  an  instrumentality  to  uphold  it. 
Instead  of  doing  so  with  reference  to  section  215,  it  has,  as 
we  believe,  practically  destroyed  it  by  its  opinion  in  these 
cases. 

Whitk  and  Guffy,  JJ.,  concur. 
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Boston  &  A.  R.  Co.  ei  aL 

[Supreme  Judicial  Court  of  Massachusetts ^  June s^  1900,) 

Bagga|i;e — Liability  for  Loss  While  in  Custody  and  Control  of  Pas- 
senger.*— ^Where  the  passenger  keeps  the  baggage  in  his  own  cus- 
tody and  control,  neither  a  railroad  company,  a  sleeping-car  company, 
nor  a  palace-car  company  owes,  in  regard  to  baggage,  the  duty 
imposed  by  law  on  carriers  or  innkeepers ;  and  are  only  required 
to  exercise  reasonable  care^  and  are  liable  only  when  the  loss  is  due 
to  the  negligence  or  misconduct  of  the  servants  or  agents  of  the  car- 
rier ;  and,  therefore,  there  can  be  no  recovery  against  either  the  railroad 
company  or  the  sleeping-car  company,  where  it  merely  appears  that 
the  passenger  abandoned  his  traveling  bag  in  his  section  of  a  sleep- 
ing car  mnning  in  the  daytime  as  a  day  car,  where  it  had  been  car- 
ried by  the  porter,  for  five  hours,  while  he  was  in  the  smoking  car, 
and  found  it  gone  upon  his  return. 

Exceptions  by  plaintiff  from  Suffolk  county  superior 
court.    Overruled, 

BfcmdeiSy  Dunbar  &  Nutter  and  Edw.  F,  McClennen^  for 
plaintiff. 
A.  H,  Russell^  for  defendants. 

I/ATHROP,  J.  There  is  no  material  dispute  about  the  facts  in 
this  case.  The  plaintiff  was  a  passenger  on  a  sleeping:  car  of 
the  Wagner  Palace-Car  Company,  which  was  hauled,  with 
other  cars,  from  Albany  to  Boston  by  the  Boston  &  Albany 
Railroad  Company,  leaving  Albany  at  3  o'clock  in  the  after- 
noon, and  arrivinsf  in  Boston  at  9  in  the  evening.  The 
Wagner  Palace -Car  Company  had  no  control  of  the  car  in  so 
far  as  its  movement  over  the  roadbed  was  concerned,  but 
letained  the   internal    management  thereof,    and  hired  the 

*See  article  by  Mr.  Rose,  2  Am.  &  Bng.  R.  Cas.,  N.  S.,  at  p.  xxvii. 


326  CARRIERS  OF  PASSBNGBRS  ^^1,  XVIII 

(NS) 

Whicher  v.  Boston  &  A.  R.  Co 

porter  and  conductor  for  said  car.  Although  there  was  some 
discrepancy  in  the  evidence  on  the  point  whether  the  plain- 
tiff carried  his  traveling  bag  to  his  section  or  whether  the 
porter  carried  it  for  him,  we  assume,  in  favor  of  the  plaintiff, 
that  the  porter  carried  it  for  him.  The  bag  was  placed  in  the 
section  nearest  the  front  door  of  the  car.  The  plaintiff 
remained  by  it  for  10  minutes,  and  then  went  into  the  smok- 
ing compartment  of  the  car,  which  was  at  the  rear  end.  He 
remained  there  half  an  hour,  and  then  returned  to  his  section, 
took  something  out  of  his  bag,  and  returned  to  the  smoking 
compartment,  and  remained  there  until  the  train  was 
approaching  Boston.  He  then  went  to  his  section,  and  his 
bag  was  gone.  Search  was  made  for  it,  but  it  could  not  be 
found.  The  train  made  three  stops  between  Albany  and 
Boston,  namely,  at  Pittsfield,  Springfield,  and  Worcester. 
The  porter  testified  that  he  received  one  passenger  at  Pitts- 
field,  but  none  at  the  other  two  stations ;  that  two  passengers 
left  the  car  at  Springfield,  ne;ither  of  whom  had  a  hand  bag; 
that  no  passengers  left  at  the  other  stations ;  and  that,  while 
the  train  was  in  motion,  passengers  walked  back  and  forth 
from  the  other  coaches.  He  further  testified  that  there  were 
three  sleeping  cars  on  the  train,  and  it  appeared  that  there 
were  also  ordinary  cars.  The  principles  of  law  which  govern 
these  cases  we  consider  to  be  well  settled.  In  the  first  place » 
neither  a  railroad  company,  a  steamboat  company,  a  sleeping-^ 
car  company,  nor  a  palace-car  company  owes  to  a  passenger* 
in  regard  to  baggage,  the  duty  imposed  by  law  on  carriers 
or  innkeepers,  where  the  passenger  keeps  the  baggage  in  his 
own  custody  and  control.  The  only  obligation  imposed  upon 
them  is  that  of  exercising  reasonable  care,  and  they  are 
liable  only  when  the  loss  is  due  to  the  negligence  or  mis  - 
conduct  of  the  servants  or  agents  of  the  carrier.  Railroads  : 
Tower  v.  Railroad  Co.,  7  Hill  47;  Henderson  v.  Railroad 
Co.,  123  U.  S.  61,  8  Sup.  Ct.  60,  31  I,.  Ed.  92;  Railroad  Co. 
V,  Handy,  63  Miss.  609.  Steamboats  and  steamships :  Clark 
v.  Burns,  118  Mass.  275;  The  Crystal  Palace z;.Vanderpool, 
16  B.   Mon.   302 ;  Abbott  v,  Bradstreet,  55  Me.  530;  Steam- 
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ship  Co.  V.  Bryan,  83  Pa.  St,  446;  Gleason  v.  Transportation 
Co..  32  wis.  85;  Tbe  R.  E.  I<ee,  2  Abb.  U.  S.  50,  Fed.  Cas. 
No.  11,690.  In  New  York,  however,  a  steamboat  is 
regarded  as  a  floating  inn,  but  we  believe  this  view  is  pecu- 
liar to  that  state.  Adams  v.  Steamboat  Co.,  151  N.  Y.  163, 
45 N.  E.  369,  34  L.  R.  A.  682,  affirming  several  earlier  cases 
in  that  state.  Sleeping  cars :  Louis  v,  Sleeping-Car  Co.,  143 
Mass.  267,  273,9  N.  E.  615;  Palace-Car  Co.  v.  Smith,  73  111. 
360;  Sleeping  &  Parlor  Coach  Co.  v.  Diebl,  84  Ind.  474; 
Carpenter  v.  Railroad  Co.,  124  N.  Y.  53,  26  N.  E.  277,  11  L. 
R.  A.  759;  Welch  v.  Palace-Car  Co.,  16  Abb.  Prac.  (N.  S.> 
352 ;  Root  v.  Sleeping-Car  Co.,  28  Mo.  App.  199.  It  is  obvious 
that  a  higher  degree  of  care  is  required  during  the  night, 
when  a  passenger  is  asleep,  then  is  required  in  the  daytime >. 
when  he  can  look  after  his  own  effects.  See  cases  supra. 
Palace-car  day  coaches:  Whitney  v,  Palace-Car  Co.,  143- 
Mass.  243,9  N.  E.  619.  It  is  also  well  established  that  the 
mere  loss  of  an  article  is  not  evidence  of  negligence  on  the- 
part  of  the  defendant.  Something  more  must  be  shown.. 
Carpenter  v.  Railroad  Co..  124  N.  Y.  53,  26  N.  E.  277,  11  L. 
R.  A.  759;  Sessions  v.  Railroad  Co.,  78  Hun  541,  29  N.  Y. 
Supp.  628;  Efron  z;.  Palace-Car  Co.,  59  Mo.  APP^  641; 
Stearn  v.  Car  Co.,  8  Ont.  171.  In  Lewis  v,  Sleeping-Car  Co., 
143  Mass.  267,  9  N.  E.  615,  relied  upon  by  the  plaintiff,  there 
were  two  larcenies  the  same  night,  and  the  porter,  who  was 
required  to  be  on  duty  continuously  for  36  hours,  including 
two  nights,  was  found  asleep  in  the  early  morning.  These 
facts  were  held  to  be  evidence  of  negligence.  There  is  no 
occasion  to  cite  many  cases  on  the  point  that  the  plaintiff 
most  show  that  he  was  in  the  exercise  of  reasonable  care. 
In  Whitney  v.  Palace-Car  Co.,  143  Mass.  243,  9  N.  E.  619, 
the  plaintiff,  a  woman,  was  traveling  on  a  day  car  of  tbe 
defendant  company.  At  Portsmouth  she  and  her  husband 
left  the  car  for  10  minutes,  leaving  her  satchel  upon  the  sill  of 
one  of  the  car  windows,  ''a  conspicuous  and  exposed  place, 
which  could  be  reached  from  the  outside  through  an  adjoin- 
ing window,  which  was  open."     It  was  held  that  her  own 
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negligence  contributed  to  the  loss,  and  that  she  could  not 
recover.  See,  also,  Henderson  v.  Railroad  Co.,  123  U.  S. 
61,  8  Sup.  Ct.  60,  31  L.  Bd.  92 ;  Bfron  v,  Palace-Car  Co.,  59 
Mo.  App.  641. 

Applying  these  principles  to  the  facts  of  this  case,  we  are 
of  opinion  that  the  judfte  rightly  directed  the  jury  to  return 
a  verdict  for  tlie  railroad  company.  The  plaintiff,- instead 
of  having  his  bag  checked,  chose  to  retain  the  control  and 
custody  of  it.  If  it  had  been  lost  through  any  fault  Or  negli- 
gence of  the  agents  or  servants  of  the  railroad  company,  and 
the  plaintiff  had  been  in  the  exercise  of  due  care,  the  case 
would  be  different,  tn  Kinsley  v.  Railroad  Co.,  125  Mass. 
54,  the  defendant's  servants  and  agents,  while  the  passengers 
were  at  dinner  at  a  way  station,  removed  the  sleeping  car»  in 
which  the  plaintiff  and  others  left  their  baggage,  from  the 
train,  and  the  baggage  was  put  on  another  car.  Part  of  the 
plaintiff's  baggage  Was  lost  in  removal.  This  case  differs 
essentially  from  the  one  at  bar. 

As  to  the  liability  of  the  last-named  defendant,  we  are  of 
opinion  that  the  judge  erred  in  submitting  the  case  to  the 
jury.  The  bag  wad  in  no  just  sense  delivered  into  the  sole 
custody  of  this  defendant.  While  its  servant  was  carrying 
the  bag  into  the  car,  it  may  have  been  in  the  sole  custody  of 
the  defendant  for  the  moment,  but  the  plaintiff  renewed  his 
custody  and  control  over  it.  Instead  of  looking  out  for  it, 
he  abandoned  it  for  over  five  hours.  It  seems  to  us  that  the 
case  falls  clearly  within  that  of  Whitney  v.  Palace-Car  Co., 
143  Mass.  243.  9  N.  B.  619,  and  is  very  similar  in  its  facts 
to  Efron  «/.  Palace-Car  Co.,  59  Mo.  App.  641.  Nor  do  we 
see  any  evidence  of  a  breach  of  any  duty  which  the  last-named 
defendant  owed  the  plaintiff,  or  what  there  was  for  the  jury 
to  pass  upon.  The  car  was  equipped  with  its  usual  force  of 
servants.  It  was  running  in  the  daytime  as  a  day  car. 
There  was  no  necessity  for  the  care  required  in  a  sleeping 
car  when  passengers  are  asleep.  All  that  was  required  was  the 
exercise  of  reasonable  care.  As  has  been  before  stated,  the 
mere  loss  of  the  bag  was  not  evidence  of  a  want  of  such  care. 
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There  was  no  evidence  of  a  breach  of  the  defendant's  rules 
by  the  porter,  as  in  the  case  of  Dawley  v.  Palace-Car  Co., 
169  Mass.  315,47  N.  B.  1024.  The  porter  in  the  case  before 
OS,  for  aught  that  appears,  in  every  way  performed  his  duty, 
and  we  see  no  ground  for  holding  the  last-named  defendant 
responsible.  The  result  is  that  the  plaintiff's  exceptions 
must  be  overruled,  and  the  exceptions  of  the  last-named 
defendant  be  sustained.    So  ordered. 


LouisviLLB  &  N.  R.  Co. 

V, 

Pittman. 

{.Court  of  Appeals  of  Kentucky^  Nov.  28,  /goo,) 

Farm  Crossings — Continuing  Duty — Limitations. — Under  a  rail- 
road charter  providing  that  the  company  shall  provide  farm  crossings 
whenever  necessary,  and  that  for  a  failure  to  comply  with  such 
provision,  it  shall  be  liable  in  an  action  for  damages  by  the  land 
owner,  the  duty,  as  well  as  the  liability,  is  continuing- ;  and  a  cause 
of  action  for  such  failure  is  not  barred  by  limitations. 

Appeal  by  defendant  from  Boyle  county  circuit  court. 
Ajfirmed, 

/?.  P.  Jacobs^  C.  R,  McDowell^  and  Edward  IV.  Hznes,   for 
appellant. 
Rodi.  Harding^  for  appellee. 

Whitb,  J.  The  appellee  brought  this  action  for  damages 
for  a  failure  by  appellant  to  construct  and  maintain  for  his 
tise  and  benefit  a  crossing  over  appellant's  road  where  the 
same  runs  through  the  land  of  appellee,   divid- 

I'f  »  Oa»e  stated. 

mg  his  farm.     Appellant  presented  an  issue  as 
to  the  necessity  of  the  crossing,  pleaded  the  statute  of  lim- 
itations, and  denied  any  damage.     A  trial  resulted  in  a  ver- 
dict and  judgment  for  appellee  for  $200,   and   from  that 
judgment  this  appeal  is  prosecuted. 
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The  charter  of  appellant  (section  16)  provides:  "That 
whenever  in  the  construction  of  said  road  or  roads,  it  shall 
be  necessary  to  intersect  any  other  established  road  or  way, 
it  shall  be  the  duty  of  said  president  and  directors  so  to  con- 
struct said  road  across  such  road  or  way  that  it  shall  not 
impede  the  passage  of  persons  or  property  alon^i:  the  same ; 
or  when  it  shall  be  necessary  to  pass  through  the  land  of 
any  person,  it  shall  also  be  their  duty  to  provide  for  such 
person  proper  wagon  ways  across  said  railroad,  from  one 
part  of  the  land  to  the  other,  and  if  said  company  shall  fail 
to  provide  proper  wagon  ways  across  said  road,  as  provided 
in  this  section,  it  shall  be  lawful  for  any  person  to  sue  said 
company,  and  be  entitled  to  such  damage  as  a  jury  may 
think  him  or  her  entitled  to  for  such  neglect." 

It  is  seriously  contended  for  appellant  that  as  it  is  pleaded^ 
without  denial,  that  the  road  of  appellant  at  the  place  com- 
plained of  was  constructed  in  1865,  the  cause  of  action  for 
failure  to  make  the  crossing  was,  long  before  this  action, 
barred  by  the  statute  of  limitations.  This  is  the  only  ques- 
tion argued  by  counsel,  audit  may  be  considered  that  all 
other  questions  raised  by  the  motion  for  new  trial  are  con- 
ceded insufficient  to  present  as  grounds  for  reversal.  We 
are  of  opinion  that  the  cause  of  action  herein  is  not  barred 
by  limitations.  It  was  the  duty  of  appellant,  when  the  road 
was  first  constructed,  to  provide  proper  wagon  ways  across 
its  road  for  the  use  of  the  landowner  whose  land  was  divided 
by  the  line  of  road,  and  this  duty  existed  on  appellant  all 
the  time  from  the  first  construction  up  to  the  present.  What 
may  be  a  proper  and  necessary  wagon  way  to-day  might  not 
have  been  necessary  at  the  time  of  the  construction  of  the 
road,  in  1865.  At  the  date  of  the  original  construction  of 
the  railroad  the  whole  of  appellee's  farm  may  have  been 
forest,  and  at  that  time  no  road  way  would  have  been  neces  - 
sary.  As  it  is  shown  now  to  be  in  cultivation,  a  wagon  way 
is  necessary  and  proper.  We  are  of  opinion  that  the  provi- 
sion of  the  charter  supra  m3,kes  the  duty,  as  well  as  the  lia- 
bility for  a  failure,  continuing.     The  question   is   always   in 
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the  present :  Is  it  proper  or  necessary  for  the  landowner  to 
have  a  crossing  over  the  railroad  from  one  part  of  his  land 
to  the  other?  This  question  answered  in' the  affirmative, 
the  dnty  rests  on  appellant  to  provide  such  crossing's.  For 
a  failure  to  provide  such  crossings  after  the  necessity  becomes 
known,  or  after  request,  would  render  appellant  liable  to  the 
action  as  provided  in  the  section. 

We  find  no  error  in  the  admission  or  rejection  of  testimony,, 
nor  in  the  instructions  given.  The  jury  were  limited,  in 
estimating  the  damages,  to  five  years  before  the  bringing  of 
this  action,  which  is  not  prejudicial  to  appellant.  The  amount 
assessed,  $200,  is  not  excessive.  Finding  no  error,  the  judg- 
ment is  affirmed. 


BowEN 
Southern  Ry.  Co. 

{Supreme  Court  of  South  Carolina,  July  i6j  /goo.) 

Cr-ossings — Signals — Statute — I nstructions — Harmless  Error. — Al- 
though defendant  was  not  guilty  of  negligence,  under  the  statutory 
provision  in  question,  if  it  either  rang  the  bell  or  blew  the  whistle, 
when  approaching  the  crossing,  it  was  harmless  error  to  make  a 
careless  statement  in  an  instruction  from  which  it  might  be  inferred 
that  both  signals  were  imperatively  required  ;  as  the  judge  read  the 
statutory  provision  to  the  jury. 

Same — Same— Statutes— Negligence — Pleading.— Under  the  act  of 
1898  of  South  Carolina  entitled  ''An  act  to  regulate  the  practice  in 
the  courts  of  this  state  in  actions  esc  delicto  for  damages,"  in  an 
action  under  Rev.  St.  of  South  Carolina,  §§  1685, 1692,  where  the  acts, 
of  negligence  aUeged  are  (1)  failure  to  comply  with  the  statutory 
requirements  as  to  signals ;  (2)  "causing  the  said  locomotive  and 
train  of  cars  to  approach  the  plaintifiP  without  warning,  and  unexpect- 
edly to  him  and  at  a  high  rate  of  speed,"  plaintiff  may  submit  to  the 
jury  both  acts  of  negligence. 

Instructions. — ^A  charge  is  to  be  considered  in  its  entirety. 

Appeal — Review. — If,  in  stating  the  issues,  it  was  error  to  limit 
plaintifTs  contributory  negligence  to  his  "carelessness  in  not  observ- 
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ing  the  train,  defendant  should  have  called  the  court's  attention  to 
the  error,  if  it  intended  to  rely  upon  it  as  a  g-round  of  appeal. 

Crossings— Signals— Neg^Kgence  Per  Se.*— It  is  negligence  per 
se  in  a  railroad  company  to  fail  to  gire  the  crossing  signals  required 
by  section  1685,  Rev.  St.  of  1893  of  South  Carolina. 

Instructions. — Defendant  could  not  complain  that  the  charge  waa 
not  sufficiently  comprehensive  in  regard  to  contributory  negligence, 
as  it  failed  to  present  a  request  on  the  subject. 

Contributory  Negligence. — Where  a  person's  injuries  result  from 
his  want  of  ordinary  care  combined  with  actionable  negligence  on 
the  part  of  another,  his  contributory  negligence  is  the  proximate 
cause  of  his  injuries. 

Instructions. — Defendant  was  not  prejudiced  by  a  modification  of  a 
request  to  charge,  as  the  only  error  it  contained  was  in  its  favor. 

Negligenee. — It  is  the  duty  of  the  court  to  instruct  the  jury  as  to 
what  constitutes  negligence,  and  it  is  the  duty  of  the  jury  to  decide 
whether  it  exists  in  a  particular  case. 

Instructions. — The  harmless  omission  of  words  in  a  charge  is  no 
ground  for  reversal. 

Same — Contributory  Negligence— Statute. — It  was  proper  to  refuse 
to  charge  in  accordance  with  a  request  which  contained  a  charge 
upon  the  facts,  and  deprived  plaintiff  of  his  right  to  recover  unless 
he  was  guilty  of  gross  negligence,  as  provided  by  such  statute. 

Appbal  by  defendant  from  Pickens  county  common  pleas 
circuit  court.     Affirmed. 

T.  P.  Cotkrauy  for  appellant. 

Morgan  <Sf  Blassingame^  for  respondent. 

Gary,  A.J.  The  record  contains  the  following:  statement 
of  facts:  ''Action  for  damages  to  person  and  property, 
$1,950,  alleged  to  have  been  sustained  by  G.  W.  Bowen, 
oaM  stated.        plaiutiff ,   iu  a  collision  with  defendant's  train 

at  a  highway  crossing  on  November  2,  1898, 
near  Easley,  in  Pickens  county.  The  action  is  brought 
under  the  statute  requiring  certain  signals  to  be  given  by 
railroad  companies  as  their  trains  approach  a  crossing,  the 
negligence  alleged  being  a  failure  on  the  defendant's  part  to 
observe  said  requirements.     The  defendant  answered,  deny- 

♦See  Crawford  v.  Chicago  G.  W.  Ry.  Co.  (Iowa),  16  Am.  &  Eng. 
R.  Cas.,  N.  S.,  628 ;  note,  11  Am.  &  E^ng.  R.  Cas.,  N.  S.,  857  et  seg. 
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ing  the  said  injury  and  pleading  contributory  negligence. 
The  cause  was  tried  before  Judge  Ernest  Gary 
and  a  jury  at  Pickens  on  October  26,  1899.  The  jury 
rendered  a  verdict  in  favor  of  the  plaintiff  for  $1,925.  Upon 
motion  for  a  new  trial  the  circuit  judge  granted  an  order 
allowing  a  new  trial  unless  the  plaintiff  within  ten  days 
remitted  all  of  said  verdict  in  excess  of  $1,200.  Plaintiff 
duly  remitted  said  excess,  and  entered  up  judgment  for 
$1,200  and  costs.  Within  ten  days  after  the  rising  of  the 
court  the  defendant  gave  notice  of  intention  to  appeal,  and 
within  due  time  served  the  exceptions.'* 

The  first  exception  is  as  follows :  **The  presiding  judge 
charged  the  jury  as  follows :  *But,  if  it  [railroad  company] 
did  conform  to  the  statute  as  to  blowing  the  whistle  and 
ringing  the  bell,  then  they  would  not  be  liable,  q^,,^  _g, 
if  there  was  no  want  of  ordinary  care. '  Such  SSS^Si!^ 
charges  being  erroneous  in  the  following  partic-  ^•'™^«~""<»- 
ulars :  (a)  In  imposing  upon  the  defendant  the  duty  of  both 
blowing  the  whistle  and  ringing  the  bell,  whereas  the  statute 
exculpates  it  if  either  signal  is  given,  (b)  The  action  was 
brought  under  the  statute  (Rev.  St.  §§  1685,  1692),  and  the 
only  negligence  alleged  was  the  failure  to  give  the  statutory 
signals.  The  plaintiff  was  not  entitled  to  recover  upon 
proof  of  any  other  negligence.  The  judge's  charge  required 
the  defendant  to  disprove  the  negligence  alleged,  and  to 
show,  also,  that  it  was  guilty  of  no  other  act  of  negligence, 
or  allowed  the  plaintiff  to  recover  upon  some  act  of  negligence 
not  alleged."  We  will  first  consider  subdivision  '*a."  The 
presiding  judge  read  to  the  jury  the  section  of  the  Revised 
Statutes  mentioned  in  the  exception.  In  the  case  of  Smith 
V,  Railway  Co.,  53  S.  C.  121,  30  S.  E.  697,  the  court  uses 
this  language :  "This  court  has  frequently  declared  the  rule 
to  be  that,  when  a  judge  has  once  laid  down  the  law  correctly, 
he  will  not  be  held  to  a  stem  responsibility  if  he  failed 
thereafter  to  charge  requests  embodying  the  law  which  he 
has  already  charged.  It  seems  to  us  not  to  be  reversible 
error,  if  a  judge  has  read  the  statute  itself  in  the  presence  of 
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the  jury,  and  should  thereafter,  in  commenting  upon  the  law, 
drop  the  disjunctive  conjunction  *or,'  using:  instead  the 
copulative  conjunction  *and,'  unless  he  was  doing  more  than 
running  over  the  statutory  proviso.  If,  however,  the  circuit 
judge  was  subjecting  the  language  employed  in  the  statute 
to  a  critical  analysis,  whereby  and  wherein  it  became 
important  that  the  difference  in  meaning  and  effect  between 
the  word  *and'  and  'or'  should  be  carefully  noted,  then  in 
such  instance  it  would  be  error;  but,  as  in  case  at  bar,  and 
under  its  surrounding  facts,  for  the  circuit  judge  to  ignore 
the  distinction,  if  error  at  all,  would  be  harmless  error." 
This  ruling  shows  that  said  subdivision  cannot  be  sustained. 
Subdivision  **b''  will  next  be  considered.  The  defendant's 
negligence  is  thus  alleged  in  paragraph  3  of  the  complaint : 
'*(3)     That  the  defendant,  by    its   servants,    agents,   and 

employees  having  in  their  care,  control,  and 
sta^ig^Nej^    management     a     certain     locomotive     engine 

and  train  of  cars  thereto  attached,  forming  train 
number  2,  and  south  bound,  carelessly,  negligently,  and 
wrongfully  failed  to  sound  the  whistle  of  said  locomotive  or 
ring  the  bell  thereon  as  was  required  by  the  law  of  the  said 
state,  appearing  as  section  1685  of  the  Revised  Statutes  of 
1893  of  said  state,  and  caused  the  said  locomotive  and  train 
of  cars  to  approach  the  plaintiff  without  warning,  and  unex- 
pectedly to  him  and  at  a  rapid  and  high  rate  of  speed,  while 
he  was  attempting  to  go  over  said  crossing  as  aforesaid,  and, 
without  his  fault,  caused  said  locomotive  to  strike  him, 
severely  cutting  and  bruising  various  parts  of  his  body,  caus- 
ing great  suffering  and  pain,  and  permanently  injuring  him.'* 
The  acts  of  negligence  alleged  are  (l)  failure  to  comply  with 
the  statutory  requirements  as  to  signals;  (2)  "causing  the 
said  locomotive  and  train  of  cars  to  approach  the  plaintiff 
without  warning,  and  unexpectedly  to  him,  and  at  a  rapid 
and  high  rate  of  speed."  The  plaintiff,  under  the  act  of 
1898  entitled  **An  act  to  regulate  the  practice  in  the  courts 
ot  this  state  in  action  ex  delicto  for  damages,"  had  the  right 
to  submit  to  the  jury  both  acts  of  alleged  negligence. 


Am  4  Bngr  CROSSINGS  335 

RCas 

Bowen  v.  Southern  Ry.  Co 

The  exception  is  as  follows:  ''The  presiding  judge  charged 
the  jury  as  follows :  'If  the  railroad  did  not  conform  to  the 
statute  in  blowing  the  whistle  and  ringing  the  bell,  then  the 
law  says  that  it  is  liable : '  such  charge  being  ,  ..  .. 
erroneous  in  the  following  particulars:  (a)  In 
imposing  upon  the  defendant  the  duty  of  both  blowing  the 
whistle  and  ringing  the  bell,  whereas  the  statute  exculpates 
it  if  either  signal  is  given,  (b)  The  statute  does  not  impose 
an  absolute  liability  upon  the  defendant  for  a  failure  to 
comply  with  the  requirements  as  to  signals,  but  such  liability 
attaches  only  under  these  circumstances  :  (1)  An  injury  to 
person  or  property  by  collision  with  the  train  must  have 
occurred;  (2)  the  collision  must  have  taken  place  at  a 
highway  crossing;  (3)  the  neglect  to  give  the  signals 
must  have  contributed  to  the  injury;  (4)  the  injured  must 
not  have  been  guilty  of  gross  negligence  contributing  to  the 
injury."  Subdivision  "a"  is  disposed  of  by  what  was  said 
in  considering  the  first  exception.  We  will  next  consider 
subdivision  "b."  The  exception  sets  out  only  a  portion  of 
the  sentence  in  which  the  presiding  judge  charged  the  jury  as 
therein  stated.  He  also  read  the  statute,  as  explanatory  of 
his  words.  The  charge  must  be  considered  in  its  entirety, 
and  when  thus  considered  it  will  be  seen  that  subdivision 
"b"  cannot  be  sustained. 

The  third  exception  is  as  follows:  "The  presiding  judge 
charged  the  jury  as  follows :  /The  defendant  railroad  company 
says  that  he  [the  plaintiff]  has  not  been  injured,  and,  if  he 
has  been  injured,  it  was  through  his  own  ^ppeai_Reviow 
carelessness  in  not  observing  the  train,  and  that 
they  were  not  at  fault  because  they  did  not  ring  the  bell  or 
blow  the  whistle.'  The  defendant  contended  that  the  plain- 
iiff  was  guilty  of  contributory  negligence,  under  all  circum- 
stances detailed,  in  driving  upon  the  track  in  an  empty 
wagon,  between  two  other  empty  wagons,  making  a  great  deal 
of  noise,  without  looking  out  for  the  train ;  that  the  signals 
were  given,  and  the  plaintiff  must  have  heard  them,  but 
-recklessly  drove  upon  the  track  in  attempting  to  crosis  in 
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front  of  an  approaching  train.  It  was  error,  therefore,  to 
limit  the  plaintiff's  neglisfenc^,  as  the  circuit  judge  did,  to 
his  'carelessness  in  not  observing  the  train.'  "  The  fore- 
going words  were  used  by  the  circuit  judge  in  stating  the  is- 
sues made  by  the  pleadings,  and,  if  he  made  a  mistake,  it  was 
the  duty  of  the  defendant  to  call  his  attention  to  the  mistake, 
if  it  intended  to  rely  upon  it  as  a  ground  of  appeal.  West- 
bury  z/.  Simmons  (S.  C),  35  S.  £.764. 

The  fourth  exception  is  as  follows  :  ''The  presiding  judge 
charged  the  jury  as  follows :  'If  the  railroad  company  failed 
to  blow  the  whistle  or  ring  the  bell  in  accordance  with  the 
requirements,  that  would  be  negligence  on  the  part  of  the 
railroad  company ;  and  if,  as  a  result  of  that  negligence,  it 
came  into  collision  with  the  defendant  [plaintiff?]  and  in- 
jured him,  the  railroad  would  be  liable,  and  should  compen* 
sate  him  for  such  damages  as  he  has  sustained,  unless  he 
was  negligent  in  being  upon  the  railroad  track.'  Error  is 
imputed  for  the  following  reasons  :  (a)  The  statute  makes 
the  railroad  company  liable  only  in  case  it  omits  both  the 
signals  required.  This  charge  makes  it  liable  for  failure  to 
give  either  signal,  (b)  Said  portion  of  the  judge's  remarks 
is  a  charge  upon  the  facts,  and  a  statement  of  the  testimony, 
in  violation  of  the  constitution,  (c)  It  limits  the  contribu- 
tory negligence  of  the  plaintiff  to  his  negligence  'in  being 
upon  the   track.'"   Subdivision     "a"     has  already    been 

disposed  of.     The  case  of  Smith  v.   Railway 
^j^Kucrao*   Co.,  hereinabove  mentioned,  shows  that  sub- 

Per  8e> 

division  "b"  cannot  be  sustained,  as  it  ia 
egligence  per  se  to  fail  to  comply  with  the  said  stat- 
utory requirements.  We  will  next  consider  subdivision 
"c."  The  acts  of  contributory  negligence  relied  upon 
by  the  defendant  are  not  specified  in  the  answer.  The 
*  ^  ^  proposition  of  law  embodied  in  the  charge  wa& 

sound.     If  the  defendant  desired  a  more  com- 
prehensive charge,  it  could  have  accomplished  it  by  present-- 
ing  requests  to  that  effect. 
The  fifth  exception  is  as  follows :     "The  presiding  judge 
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erred  in  refusing  to  charge  the  defendant's  second  request, 
which  was  as  follows  :  'It  may  have  been  possible  that  the 
disaster  would  have  occurred  even  if  there  had  been  no  gross 
negligence  on  the  part  of  the  plaintiff,  and  yet,  if  there  was 
shch  negligence  on  his  part,  and  it  contributed  to  the  disas- 
ter, the  plaintiff  cannot  recover.'  Said  request  contains  a 
correct  proposition  of  law,  and  was  intended  to  convey  the 
idea  that  the  gross  negligence  of  the  plaintiff  need  not  be  the 
proximate  cause  of  the  disaster,  but  that,  if  it  contributed  in 
any  way  to  it,  the  plaintiff  could  not  recover."  When  the 
law  speaks  of  an  act  of  negligence  as 
contributory  to  an  injury,  it  means  as  a  direct  nSS£S£»7 
and  proximate  cause  thereof.  Contributory 
negligence  is  thus  defined  in  7  Am.  &  Kng.  Bnc.  Law  (2d 
Ed.)  p.  371 :  "Contributory  negligence  is  a  want  of  ordi- 
nary care  upon  the  part  of  a  person  injured  by  the  action- 
able negligence  of  another  combining  and  concurring  with 
that  negligence,  and  contributing  to  the  injury,  as  a  proxi- 
mate cause  thereof,  without  which  the  injury  would  not  have 
occtured."  This  definition  is  approved  in  Cooper  v.  Rail- 
way Co.  (S.C),  16  Am.  &  Eng.  R.  Cas.,N.  S.,  12,  34  S.  E. 
16.    Subdivision  **b"  must  therefore  be  overruled. 

The  sixth  exception  is  as  follows :  *'The  defendant's  third 
request  to  charge  was  as  follows :  'Gross  negligence  is  equiv- 
alent to  the  absence  of  slight  care.  If,  therefore,  at  the  time 
of  the  collision  the  plaintiff  did  not  exercise  slight  care  to 
avoid  the  collision,  and  such  negligence  contributed  to  the 
disaster,  the  plaintiff  cannot  recover.'  The  presiding 
judge  modified  it  as  follows:  'I  charge  you  that,  with 
this  qualification:  If  the  failure  to  exercise  ordinary 
care  [existed],  and  that  failure  amounted  to  gross  neg- 
ligence, then  he  could  not  recover,  and  negligence  is  a 
question  of  fact  for  you.'  Error  is  imputed  to  such  modifi- 
cation  for  the  following  reasons:  (a)  The  request  states  a 
correct  principal  of  law  applicable  to  the  case,  and  defendant 
was  entitled  to  have  the  jury  so  instructed,  (b)  The  pre- 
18  (N  s)  A  &  E  R  Cas— 22 
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sidiog  judge  substituted  'ordinary'  for  'slight'  care,  which 
totally  changed  the  meaoing  of  the  request,  (c)  The  modi- 
fication was  erroneous  and  confusing,  for  it  is  impossible 
that  the  failure  to  exercise  ordinary  care  can  ever  constitute 
gross  negligence,  (d)  Negligence  is  not  a  question  of  fact 
for  the  jury,  but  a  mixed  question  of  law  and  fact,  (e)  The 
rule  stated  in  'd'  did  not  prevent  the  presiding  judge  from 
charging  said  request."  The  request  contained  a  sound 
^  , ^  proposition    of    law,    and    should   have  been 

charged  without  modification ;  but  the  defend- 
ant has  no  ground  of  complaint  by  reason  of  the  modification, 
as  it  was  too  favorable  to  it.  After  the  presiding  judge  had 
H   umnoe.         defined  negligence,  it  was   not  reversible  error 

to  tell  the  jury  that  negligence  was  a  fact  for 
them.  It  is  the  duty  of  the  presiding  judge  to  instruct  the 
jury  as  to  what  constitutes  negligence,  and  it  is  the  duty  of 
the  jury  to  decide  whether  it  exists  in  a  particular  case. 
The  seventh  exception  is  as  follows:  "The  defendant's 
fourth  request  to  charge  was  as  follows :  'If  the  plaintiff  at 
the  time  of  the  alleged  collision  did  not  exercise  that  kind  of 
^   , ^  care  which  even  the  careless   and   indifferent 

Instruottona. 

would  be  expected  to  exercise  under  the  cir- 
cumstances, and  such  want  of  care  contributed  to  the  dis- 
aster, he  cannot  recover  a  verdict.'  The  presiding  judge 
modified  it  as  follows :  'I  charge  you  that,  with  this  qualifi- 
cation that,  if  that  care  which  a  careless  or  indifferent  pei^on 
would  be  expected  under  ordinary  circumstances  to  observe 
would  amount  to  gross  negligence,  then  he  cannot  recover.' 
Error  is  imputed  to  such  modification  for  the  following  rea- 
sons: (a)  In  omitting  the  words  'in  want  of,'  immediately 
preceding  the  words  'that  care,'  in  the  second  sentence  in 
said  modification,  (b)  The  request  states  a  correct  principle 
of  law  applicable  to  the  case,  which  the  defendant  was 
entitled  to  have  submitted  to  the  jury,  (c)  Defendant  was 
entitled  to  the  charge  that  the  absence  of  that  care  which 
even  the  careless  and  indifferent  would  be  expected  to  exer- 
cise under  the  circumstances,  as  matter  of  law,  amounted  to 
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gross  negligence,  and  it  was  error  to  submit  that  question  to 
the  jury."  We  proceed  to  a  consideration  of  subdivision 
"a."  The  language  of  the  circuit  judge  modifying  the 
request  shows  upon  its  face  that  words  were  accidentally 
omitted.  It,  however,  appears  that  the  only  modification 
intended  was  to  substitute  the  word  "ordinary"  in  the  place 
of  the  word  "the,"  immediately  preceding  the  word  "circum- 
stances." Even  conceding  that  the  request  was  free  from 
error,  the  modification  was  not  prejudicial  to  the  defendant, 
and  enabled  the  jury  more  clearly  to  comprehend  the  propo- 
sition of  law  embodied  in  the  request.  As  the  circuit  judge 
only  modiBed  the  request  in  the  particular  hereinbefore  men- 
tioned, he  did  not  submit  to  the  jury  whether  the  absence  of 
that  care  which  even  the  careless  would  be  expected  to  exer- 
cise amounted  to  gross  negligence,  when  the  charge  is  con- 
sidered as  a  whole,  it  will  be  seen  that  it  was  not  erroneous 
in  the  particular  just  mentioned. 

The  eighth  exception  is  as  follows :  "The  seventh  request 
of  defendant  was  as  follows :  'If  the  jury  believe  from  the 
evidence  that  the  plaintiff,  by  the  exercise  of  ordinary  pru- 
dence  and   foresight,  could  have  observed  the 

flmiio   Ooiililliu. 

approach  of  the  tram,  then  he  cannot  recover,  tory  Neffii«ence- 
and  their  verdict  must  be  for  the  defendant.' 
No  reference  is  made  in  the  charge  to  said  request,  and  it  is 
submitted  that  the  presiding  judge  erred  in  not  charging  said 
request."  This  request  was  obnoxious  to  the  law  in  two 
particulars:  (l)  It  contained  a  charge  upon  the  facts;  and 
(2)  it  deprived  the  plaintiff  of  the  right  he  had  to  recover 
damages  unless  he  was  guilty  of  gross  negligence,  as  pro- 
vided by  the  statute  hereinbefore  mentioned.  It  is  the 
judgment  of  this  court  that  the  judgment  of  the  circuit  court 
be  affirmed. 
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{Supreme  Court  of  North  Carolina,  May  29,  igoo,) 

Injury  to  Passenger  after  Alighting — Negligence — Crossings— Cus- 
toms— Evidence. — In  an  action  for  the  death  of  a  passenger  caused 
by  the  backing  of  the  train,  after  she  had  alighted,  and  ifiras  crossing 
the  track  in  its  rear  in  a  hack,  it  was  competent  to  prove  the  custom 
of  the  defendant  railroad  as  to  where  it  stopped  its  train  and  dis- 
charged its  passengers,  and  the  custom  of  defendant  and  the  public 
in  using  the  crossing  where  the  passenger  was  killed. 

Crossings — Customs.* — A  crossing  over  railroad  tracks  which  the 
public  have  been  habitually  permitted  to  use  is  treated  in  law  as  a 
public  highway  crossing. 

Evidence. — In  such  action,  it  was  competent  to  prove  that  the  con- 
ductor in  charge  of  such  train  knew  of  the  custom  of  hackmen  cross- 
ing at  such  point  after  his  train  had  passed  it,  and  that  he  had  notified 
the  witness,  who  was  foreman  of  the  stables  employing  the  hackman, 
that  hacks  could  pass  at  that  crossing  after  the  train  had  once  cleared 
it,  and  that  the  latter  had  so  notified  the  hackman  who  drove  deceased. 

Same — Res  Qestas. — In  such  action,  evidence  tending  to  show  that 
the  hack  and  the  body  of  deceased's  daughter,  who  was  injured  at 
the  same  time,  were  pushed  back  by  the  train,  was  admissible  as  part 
of  the  res  gestcB,  and  tending  to  show  what  stopped  the  train,  defend- 
ant claiming  that  the  train  could  not  have  been  stopped  so  soon  if  it 
had  been  detached  from  the  engine,  and  "kicked"  back,  as  plaintiff 
contended. 

Hearsay  Evidence. — Testimony  for  defendant  to  show  that  another 
one  of  his  witnesses  had  made  certain  statements,  not  testified  to  by 
him  on  the  stand,  was  properly  rejected  as  hearsay. 

Issues. — The  framing  of  the  issues  is  to  a  great  extent  left  to  the 
sound  discretion  of  the  trial  judge. 

Instructions. — The  court  is  not  required  to  use  the  exact  language 
of  the  prayer. 

Crossings— Failure  to  Give  Signals. f — Where  the  failure  to  give 
signals  before  backing  a  train  over  a  crossing  which  the  public  have 

*See  notes,  13  Am.  &  Kng.  R.  Cas.,  N.  S.,  766. 
tSee  note,  12  Am.  &  £ng.  R.  Cas.,  N.  S.,  372  et  seq. 
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been  habitually  permitted  to  use  as  such  by  the  railroad  results  in 
the  death  of  a  person  using^  the  crossings  with  ordinary  care,  the 
railroad  is  liable  for  the  death. 

Instructions. — Under  the  North  Carolina  system  of  issues  beings 
submitted,  a  general  prayer  that  *Hhe  plaintiff  cannot  recover''  should 
not  be  granted. 

Same — Negligence. — A  prayer  leaving  out  material  circumstances 
and  requesting  that  the  jury  be  instructed  that  certain  isolated  facts 
would  not  be  negligence  was  properly  refused. 

Same. — ^A  prayer  assuming  the  existence  of  a  fact  not  established 
by  uncontradicted  evidence  was  properly  refused. 

Signals — Question  for  Jury.* — Whether  the  sounding  of  the  whistle 
when  the  train  was  50  feet  from  the  crossing  was  timely  was  a  ques- 
tion for  the  jury. 

Negligence — Definition. — In  such  action,  it  was  not  error  to  instruct 
that  negligence  is  ''the  failure  to  do  what  a  reasonable  and  prudent 
person  would  ordinarily  have  done  under  the  circumstances  of  the 
situation ;  the  omission  to  use  means  reasonably  necessary  to  avoid 
injury  to  others." 

Instructions. — It  is  not  error  to  refuse  to  instruct  on  a  point 
already  covered  by  an  instruction  given. 

Lookout.f — It  is  the  duty  of  a  railroad  to  maintain  a  lookout  along 
the  track,  on  a  moving  train,  even  where  there  is  no  crossing,  and  a 
failure  to  do  so  resulting  in  the  death  of  a  person  on  the  track  is 
negligence. 

"Kicking  Cars" — Due  Care.f — The  same  degree  of  care  to  avoid 
injuring  persons  on  the  track  is  required  in  ''kicking  cars"  as  in 
making  a  "flying  switch";  and  it  is  gross  negligence  to  do  either 
across  a  highway  when  no  one  is  in  charge  of  the  detached  cars. 

Hackmen — Imputable  Negligence.g — Negligence  on  the  part  of  the 
hackman  was  not  imputable  to  deceased  unless  she  assumed  to 
direct  or  control  him. 

Appeal  by  defendant  from  McDowell  county  superior 
court.    Affirmed. 

P.  J.  Sinclair  and  Locke  Craigy  for  appellant. 
E.  J.  Justice  and  S.  J.  Erviuy  for  appellee. 

*8ee  noUy  12  Am.  &  Eng.  R.  Cas.,  N.  S.,  376  et  seq, ;  ftote^  15  Am. 
&£ng.  R.  Cas.,  N.  S.,  173  et  seq. 

tSee  note^  12  Am.  &,  Bng.  R.  Cas.,  N.  S.,  374 ;  note,  11  Am.  Sl  Eng. 
R.  Cas.,  X.  S.,  80. 

tSee  note,  12  Am.  Sl  Eng.  R.  Cas.,  N.  S.,  500. 

gSee  Faust  v,  Philadelphia  &  R.  Ry.  Co.  (Pa.),  15  Am.  A  Eng. 
R.  Cas.,  N.  8.,  146  and  foot-note. 
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Clark,  J.  The  plaintiff's  intestate,  Mrs.  Kanipe,  was  a 
passenger  on  the  defendant's  road,  who  had  just  gotten  o£f 
the  train  at  Henrietta  station.     She  took  passage  on  the  hack 

oaM stated.         ^^  ^"^  Higgins  to  go  to  Henrietta  Mills.     It  was 

necessary  to  cross  the  railroad  track  a  few  yards 
in  rear  of  the  train  from  which  she  had  just  alighted.  The 
train  backed,  but  was  concealed  from  view  by  a  line  of  box 
cars  on  a  side  track;  and  the  backing  train  ran  over  the 
hack,  killing  Mrs.  Kanipe.  The  jury  found  that  the  intestate 
was  killed  by  the  negligence  of  the  defendant  in  backing  its 
cars  on  the  crossing  without  giving  timely  signals,  and 
without  keeping  a  reasonable  lookout,  and  ''kicking"  its  cars 
back  over  the  crossing  without  reasonable  and  proper  means 
to  stop  the  train  in  case  of  danger ;  that  the  intestate  was  not 
guilty  of  contributory  negligence, — and  assessed  the  amount 
of  damages.     Appeal  by  defendant. 

Exceptions  1-5,  7,  and  10  to  evidence,  and  2,  3,  and  5  to 
the  charge,  present  the  question  whether  it  is  competent  to 
prove  the  custom  of  the  defendant  as  to  where  it  stopped  its 
toPae-  tr^i^  ^Dd  discharged  its  passengers,  and  the 
SSStt^^ev-  custom  of  the  defendant  and  the  public  in  using 
iotSMSlIiiiSSS^    the  crossing  where  the  plaintiff's  intestate  was 

killed.  This  was  competent,  both  upon  the 
question  of  negligence  of  the  defendant  in  backing  its  train, 
as  to  the  notice  to  be  given,  and  whether  the  intestate  was 
guilty  of  contributory  negligence  in  attempting  to  cross.     "A 

crossing  which  the  public  have  been  habitually 
SStSS?"  permitted  to  use"  is  treated  as  a  public  highway 

crossing.  Russell  v.  Railroad  Co.,  118  N.  C. 
1098,  24  S.  B.  512,  and  cases  cited.  The  evidence  showing 
that  it  was  the  custom  of  the  company  never  to  back  its  trains 
over  this  crossing  after  passing  it  was  material  in  determin- 
ing what  degree  of  care  was  required  when  backing  contrary 
to  custom,  and  in  showing  that  the  intestate  had  a  right  to 
rely  upon  the  custom  of  the  company  not  to  back  its  train 
(Blackwell  v.  Railroad  Co.,  Ill  N.  C.  151,  16  S.  E.  12, 17  L. 
R.  A.  729),  unless  notice  was  given. 
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Exceptions  8  and  9  were  to  evidence  that  the  conductor  in 
charge  of  this  train  knew  of  the  custom  of  hackmen  crossin^^ 
at  this  crossing  after  his  train  had  passed  it,  and  that  he  had 
notified  the  witness,  who  was  foreman  of  the  Bvtdenoe. 
stables  employing  the  hackman,  that  hacks 
could  pass  at  that  crossing  after  the  train  had  once  cleared 
it,  and  that  the  latter  had  so  notified  the  hackman  who  drove 
Mrs.  Kanipe.    The  evidence  was  competent  and  pertinent. 

Exceptions  6,  13,  and  14  to  evidence  are  clearly  without 
merit,  and  need  no  discussion. 

Exceptions  11  and  12   were  to  the  admission  of  evidence 
tending  to  show  that  the  hack  and  the  body  of  Miss  Kanipe, 
who  was  injured  at  the  same  time,  were  pushed  back  by 
the  train.     The  evidence  was  offered,  and,  the 
judge  stated,  was  admitted  only  as  a  part  of  the    aSST^^ 
resgesiaj  as  evidence  tending  to  show  what 
stopped  the  train;  that  it  was   detached  from  the  engine, 
"kicked  back,"  and  was  only  stopped  by  this  obstruction. 
The  defendant's  contention  was  that  the  train  could  not  have 
been  stopped  so  soon   if  the  engine  had  been   (as  plaintiff 
alleged)  detached. 

Exception  15  is  to  the  rejection  of  proposed  testimony  by 
the  witness  Home  as  to  statements  made  by  one  Coxe,  who 
had  testified  for  the  defendant.     So  far  as  he  corroborated 
Coxe,  by  showing  that  he  had  theretofore  made 
similar  statements  to  his  testimony  on  the  stand,      S^^n^. 
the  testimony  was  competent,  and  was  admitted 
by  the  court;  but  when  the  defendant  wished   to  go  further, 
to  show  other  statements  made  by  Coxe,  not  testified  to  by 
him  on  the  stand,  it  was  mere  hearsay,  and  did  not  come 
within  any  exception  to  the  rule  which  rejects  hearsay  evi- 
dence, and  was   properly  refused. 

The  exceptions  to  the  issues  cannot  be  sustained.     The 
framing  of  the  issues  is  largely  left  to  the  sound  discretion 
of  the  trial  judge.     When  the  issues  submitted  arise  on  the 
pleadings,  and  every  phase  of  the  contention      ^^^^ 
of  the  parties  can  be  presented  thereunder,  they 
are  not  subject  to  review.     Pretzfelder  v.  Insurance  Co.,  123 
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N.  C.  164,  31  S.  E.  470,  44  L.  R.  A.  424;  Willis  v.  Railroad 
Co.,  122  N.  C.  905,  29  S.  E.  941;  Williams  v.  Gill,  122  N. 
C.  967,  29  S.  E.  879. 

The  defendant's  prayers  for  instructions  numbered  1,  3« 
5-16,  21,  22,  and  24,  so  far  as  they  were  correct,  were  given, 
in  substance,  in  the  char^^e.    The  jud^^e  was  not  required  to 

iuitrttctio»a.        ^^^  ^^^  exact  language    of  the  prayer.     See 

cases  cited  in  Clark's  Code  (3d  Ed.)  p.  539. 
In  lieu  of  the  twentieth  prayer,  the  court  properly  charged : 
"If  you  find  from  the  evidence  that  this  was  a  crossing 
where  the  public  had  been  habitually  permitted  to  cross, 

and  with  a  sanction  and  knowledge  of  the 
F^getooive     defendant,   then  it    became    the    duty   of  the 

defendant,  before  it  backed  its  cars  on  the  cross- 
ing, to  give  signals  that  it  intended  to  do  so,  and  to  give 
them  in  time  for  persons  approaching  the  crossing  to  avoid 
the  danger;  and  if  the  defendant  failed  to  give  any  signal 
when  it  backed  its  cars  upon  the  crossing,  or  failed  to  give 
them  in  time  to  warn  a  person  who  was  in  the  exercise  of 
ordinary  care,  and  the  killing  followed  as  a  direct  result, 
then  it  was  a  negligent  act,  and  you  should  answer  the  first 
issue,  *Yes.'  "  Prayers  for  instructions  numbered  2  and  4 
were  that  there  was  no  evidence  to  support  the  allegations 
therein  contained,  and  the  plaintiff  cannot  recover  thereon. 
Under  our  system  of  issues  being  submitted,  a  general 
prayer  that  **the  plaintiff  cannot  recover"  should  never  be 
granted.  Witsell  v.  Railway  Co.,  120  N.  C.  557,  27  S.  E. 
*  -^^.  125,  and  other  cases  cited  in  Clark's  Code  (3d 

Ed.)  p.  535.  Upon  the  issues  found,  the  court 
adjudges,  as  a  matter  of  law,  whether  the  plaintiff  shall 
recover  judgment.  Besides,  in  this  case  the  court  could  not 
tell  the  jury  that  there  was  no  evidence  to  support  the 
allegation  referred  to. 

Prayers  17  and  18  were  that  the  court  should  tell  the  jury 
that  two  isolated  facts,  if  facts,  would  not  be  negligence* 
Possibly    it    would    not    have    been   error   to  have    given 
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these  prayers,  though  it  is  the  weight  of  authority 
that  whether  a  flagman  ought  to  have  been  at  B»ni*-Ne»- 
the  crossing  was  a  question  for  the  jury.  Rail-  "«*"°*- 
way  Co.  V.  Ives,  144  U.  S.  408.  12  Sup.  Ct.  679,  36  L.  Ed. 
485.  But  the  court  is  not  called  upon  to  express  an  opinion 
upon  each  isolated  fact, — ^whether  liper  ^^  would  be  negli- 
gence or  not ;  and  a  failure  to  do  so  is  not  reversible  error 
when,  as  here,  the  court  has  placed  before  the  jury  every 
phase  of  the  circumstances  which  the  defendant  contended 
was  true,  as  a  whole,  and  instructed  the  jury  properly  in 
regard  thereto.  It  is  not  whether  any  single,  disconnected 
fact,  taken  alone,  would  or  would  not  be  negligence,  but 
whether  any  given  state  of  facts  which  there  is  evidence 
tending  to  prove  would  justify  a  certain  finding  upon  the 
issue  named.  These  two  prayers  leave  out  the  important 
surrounding  circumstances.  It  is  as  if  a  party  were  to  ask 
the  court  to  say  that  $1  is  $1,  that  0  is  0,  and  another  0  is  0, 
and  therefore  to  argue  that  the  defendant  cannot  possibly  be 
indebted  to  the  plaintiff  $100,  though  the  circumstances, 
taken  as  a  whole,  may  show  that  he  is  entitled  to  that 
response  upon  an  issue  'Whether  the  defendant  is  indebted 
to  him,  and,  if  so,  how  much.*' 

The  nineteenth  prayer  could  not  have  been  given ;  for  it 
assumes  as  a  fact  that  Mrs.  Kanipe  could  have 
seen  the  train,  when  there  was  contradictory 
evidence. 

As  to  the  twenty-third  prayer,  whether  the  sounding  of  a 
whistle  when  the  train  was  50  feet  away  was 
timely  was  a  question  of  fact  for  the  jury,  and    So??o?jS^ 
not  a  matter  of  law. 

The  exception  to  the  "charge  as  given*'  would,  if  intended 
as  an  exception,  be  untenable,  as  ''broadside,"   but  it  is 
doubtless  stated  by  the  appellant  merely  as  matter  of  induce  - 
ment  to  the  13  specific  exceptions  to  the  charge 
which  follow.     The  first  of    these    is  to  the    g^SST" 
definition  of  negligence  as  "the  failure  to  do 
what  a  reasonable  and  prudent  person  would   ordinarily 
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have  done  under  the  circumstances  of  the  situation;  the 
omission  to  use  means  reasonably  necessary  to  avoid  injury 
to  others."  This  definition  is  justified  by  precedent.  Rail- 
road Co.  V.  Jones,  95  U.  S.  439,  24  L.  Ed.  506;  16  Am.  & 
Bug;.  Bnc.  Law  (1st  Ed.)  390.  It  was  used  by  the  jud^^e  in 
Norton  v.  Railroad  Co.,  122  N.  C.»  at  page  920,  29  S.  B. 
892 ,  though  it  was  not  there  excepted  to.  It  may  be  that  a 
more  scientific  definition  could  be  framed  by  a  skillful  dia- 
lectician, but  we  cannot  see  that  the  defendant  was  prejudiced 
by  the  use  of  the  one  furnished  by  the  judge. 

The  matter  presented  in  exceptions  2,  3, and  7  to  the  charge, 
taken  in  connection  with  the  context,  is  unobjectionable. 

The  fourth  exception  is  as  to  matter  which  is  in  the 
,  -*-.^  defendant's  tenth  prayer  for  instruction,  and  as 

to  which  it  has  erroneously  excepted,  because 
not  given. 

As  to  the  fifth  and  sixth  exceptions  to  the  charge,  the  law 
requires  those  in  charge  of  a  moving  train  to  keep  a  lookout 
along  the  track,  even  where  there  is  no  crossing ;  and,  if  they 
lookout.  could  have  saved  life  by  proper  lookout  at  a 

crossing,  failure  to  do  so  is  certainly  negligence* 
Pharr  v.  Railway  Co.,  119  N.  C.  756,  26  S.  E.  149;  Deans 
V.  Railroad  Co.,  107  N.  C.  686.  12  S.  E.  77 ;  8  Am.  &  Eng. 
Enc.  Law  (2d  Ed.)  293,  4iotes  2,  3. 

The  eighth,  ninth,  and  twelfth  exceptions  to  the  charge 
cannot  be  sustained.  Patt.  Ry.  Ace.  Law,  §  167  ;  2  Wood, 
R.  R.  1513;  8  Am.  &  Eng.  Enc.  Law  (2d  Ed.)  397,  398, 
note  2. 

The  matter  referred  to  in  eleventh  exception  is  a  correct 
statement  of  the  law.  8  Am.  &  Eng.  Enc.  Law  (2d  Ed.) 
419,  420,  and  notes.     ''Making  flying  switch''  and  ''kicking 

cars"  are  terms  denoting  very  nearly  the  same 
iS'SS^f.^"*""  thing.     In  the  former,   the  engine  may  be    in 

front,  and,  upon  being  disconnected,  the  rear 
cars  may  be  run  upon  another  track  while  still  rolling.  In 
"kicking  cars,"  the  disconnected  cars  are  given  their  impetus 
by  a  backward  motion  of  the  engine,  which  does  not  follow 
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them.  The  same  principle  of  law  applies.  In  Schindler  v. 
Railway  Co. ,  87  Mich.  410,49  N.  W.  674,  it  is  said,  "It 
is  gross  ne£:ligence  to  kick  a  car  across  a  hig^hway,  unat- 
tended." Kay  V.  Railroad  Co.,  65  Pa.  St.  269;  Railway 
Co.  V.  Smith  (Ky.),  20  S.  W.  392,  18  L.  R.  A.  63;  Railroad 
Co.  V.  Baches,  55  111.  379.  Here  the  only  person  who  the 
defendant  contends  was  on  the  train  was  an  18  year  old 
nefijo,  and  he  was  not  on  the  end  of  the  backing  train,  but 
says  he  was  between  two  cars,  to  put  on  brakes. 

The  thirteenth  exception  to  the  charge  is  to  the  language, 
'*She  [Mrs.  Kanipe]  was  not  responsible  for  the  conduct  of 
the  driver  unless  she  assumed  to  direct  or  control  him." 
There  was  no  error  in  this.  Little  v.  Hackett,  116  U.  S.  366, 
6  Sup.  Ct.  391,  29  L.  Ed.  652 ;  Railroad  Co.  v. 


Powell,  89  Ga.  601,  16  S.  E.  118;  Railroad  Co.     giputawe 
V.  Cooper,  85  Va.  939,  9  S.  E.  321 ;  Bottoms  v. 
Railroad  Co.,  114  N.  C.  699,  19  S.  E.  730,  25  L.  R.  A.  784; 
Cramptonz/.  Ivie,  124  N.   C.    591,32  N.    E.  968.     In   the 
last-named  case  two  judges  dissented,  but  not  upon  this 
point,   as  to  which  the  court  was  unanimous. 

There  are  54  exceptions  in  this  case,  all  of  which  have 
been  carefully  considered.  Only  errors  which  are  material 
and  fatal  can  entitle  a  party  to  a  new  trial,  and  none  which 
the  appellant  does  not  have  reasonable  ground  to  think  such 
should  be  brought  to  this  court.  There  could  be  no  necessity 
to  show  54  fatal  errors  in  any  trial.  Counsel,  not  knowing 
^pvhat  will  be  the  views  of  the  court,  are  the  sole  judges  of 
what  exceptions  they  shall  think  proper  to  bring  up  for 
review,  but  it  is  not  necessary  to  bring  up  every  exception 
^pvhich  through  abundant  caution  is  taken  on  the  trial.  If, 
in  making  up  a  case  on  appeal,  counsel  will  sift  out  and 
drop  those  presenting  the  same  points  already  made  by 
another  exception,  and  those  exceptions  which  have  already 
been  held  against  the  appellant  in  other  cases,  and  harmless 
errors  not  justifying  a  new  trial,  the  number  left  will  still  be 
enough  to  occupy  the  time  allotted  for  argument,  and  will 
concentrate  both  the  argument  of  counsel  and  the  attention  of 
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the  court  upon  the  vital  points  which  should  determine  the 
appeal.  Pretzfelder  v.  Insurance  Co.,  supra.  In  saying 
this  we  are  laying  down  no  rule  for  counsel,  who  must  always 
decide  for  themselves  what  exceptions  the  interest  of  their 
clients  shall  require  them  to  bring  up  for  review ;  but  we 
are  suggesting  that  a  little  more  care  and  discrimination  in 
selecting  exceptions  to  be  passed  on  by  this  court  might  in 
many  cases  lighten  the  labors  of  counsel,  as  well  as  of  our- 
selves, and  be  conducive  to  the  ends  of  justice,  by  concen- 
trating attention  upon  the  really  vital  points  of  the  case. 
Affirmed. 


Adirondack  Raii^way  Company 
People  op  the  State  op  New  York. 

{Supreme  Court  of  the  United  States^  February  26^  1900,) 

Eminent  Domain — Execution  of  Right — Filing  Map  of  Proposed 
Route— Vested  Rights.— Where  the  only  step  taken  by  a  railroad 
towards  executing^  its  rig-ht  to  take  land  by  eminent  domain  is  the 
filing-  of  the  map  of  the  proposed  route,  the  state,  where  it  has 
power  to  alter,  suspend,  and  repeal  the  company's  charter,  may  take 
such  land  for  its  own  purposes,  without  g-iving  the  railroad  an 
opportunity  to  contest  the  legality  of  the  taking,  and  without  pro- 
vision for  its  compensation. 

Error  by  defendant  to  the  circuit  court  of  appeals  of 
the  state  of  New  York.     Affirmed. 

Statement  by  Mr.  Chiep  Justice  Fuller: 

This  is  a  writ  of  error  to  a  judgment  of  the  court  of  appeals 
of  the  state  of  New  York  affirming  a  final  judgment  of  the 
supreme  court  of  New  York  perpetually  enjoining  the 
Adirondack  Railway  Company  from  taking  certain  lands  by 
condemnation  proceedings.  The  People  of  the  State  of  New 
York  brought  the  action,  and  obtained  judgment  at  a  special 
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tenn  of  the  supreme  court,  which  was  reversed  by  the  appel- 
late division,  39  App.  Div.  34,  56  N.  Y.  Supp.  869,  whose 
order  was  in  turn  reversed  by  the  court  of  appeals,  and  the 
original  ]uds:ment  affirmed.     160  N.  Y.  225,  54  N.  B.  689. 

The  case  is  thus  stated  in  the  opinion  of  the  court  of 
appeals  by  Vann,  J. : 

"In  1882  the  Adirondack  Railway  Company  was  incor- 
porated for  the  term  of  one  thousand  years  to  construct  and 
operate  a  railroad  from  Saratoga  Springs  to  the  river  St. 
Lawrence,  near  the  city  of  Ogdensburg.  It  was  a  reorgani- 
zation of  an  older  corporation  known  as  the  Adirondack 
Company,  which  was  organized  in  1863,  under  the  provisions 
of  chapter  236  of  the  laws  of  that  year.  Prior  to  the  foreclo- 
sure which  resulted  in  the  reorganization,  the  Adirondack 
Company  had  constructed  a  railroad  from  Saratoga  Springs 
to  North  creek,  in  the  county  of  Warren,  and  this  railroad, 
together  with  the  right  to  extend  the  same,  became  the 
property  of  the  Adirondack  Railway  Company,  which,  in 
April,  1892,  applied  to  the  railroad  commissioners  for  a  cer- 
tificate, under  chapter  565  of  the  Laws  of  1890,  to  relieve  it 
from  the  statutory  obligation  of  extending  its  lines ;  on  the 
9th  of  May  following,  the  commissioners  issued  their  cer- 
tificate accordingly.  The  Adirondack  Railway  Company, 
thenceforth  called  the  defendant,  made  no  attempt  to  extend 
its  road  until  the  early  part  of  1897,  when  a  survey  was 
made  for  a  proposed  extension  from  North  creek  through 
the  counties  of  Warren,  Hamilton,  and  Essex,  to  the  outlet 
of  Long  lake  in  Hamilton  county,  where  it  was  expected 
that,  by  connecting  with  other  roads,  a  route  would  be  secured 
to  the  St.  Lawrence  river.  Before  anything  further  was 
done  to  extend  the  road,  certain  action,  taken  by  the  state, 
should  be  briefly  alluded  to. 

"In  1885  the  forest  preserve  was  created  by  statute, 
embracing  'all  the  lands  now  owned,  or  which  may  be  here- 
after acquired,  by  the  state  of  New  York  within'  certain 
counties,  and  the  area  was  extended  by  subsequent  legisla- 
tion.    Laws  1885,  chap.  283;  Laws  1887,  chap.  639;  Laws 
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1893,  chap.  332.  These  acts  required  said  lands  to  be  for- 
ever kept  as  wild  forest  lands,  and  provided  that  they  should 
not  be  sold,  leased,  or  taken  by  any  corporation,  public  or 
private.  A  forest  commission  with  appropriate  powers  was 
created  to  care  for  the  forest  preserve,  and  appropriations 
were  made  from  time  to  time  to  enable  it  to  properly  dis- 
charge its  duties. 

** In  1890  the  forest  commission  was  authorized  to  'pur- 
chase lands  so  located  within  such  counties  as  include  the 
forest  preserve,  as  shall  be  available  for  the  purposes  of  a 
state  park,'  and  in  1892  the  Adirondack  park  was  established 
and  placed  under  the  control  of  said  commission.  Laws 
1890,  chap.  37  ;  Laws  1892,  chap.  707. 

''The  revised  Constitution,  which  went  into  effect  on  the 
1st  of  January,  1895,  provides  that  'the  lands  of  the  state, 
now  owned  or  hereafter  acquired,  constituting  the  forest 
preserve  as  now  fixed  by  law,  shall  be  forever  kept  as  wild 
forest  lands.  They  shall  not  be  leased,  sold,  or  exchanged, 
or  be  taken  by  any  corporation,  public  or  private,  nor  shall 
the  timber  thereon  be  sold,  removed,  or  destroyed.'  Const, 
art.  7,  §  7. 

"In  1895  the  legislation  relating  to  the  forest  preserve  and 
the  Adirondack  park  was  extended  by  the  fisheries,  game, 
and  forest  law,  and  it  was  declared  by  §  290  that  'such  park 
shall  be  forever  reserved,  maintained,  and  cared  for  as 
ground  open  for  the  free  use  of  all  the  people  for  their  health 
and  pleasure,  and  as  forest  lands  necessary  to  the  preserva- 
tion of  the  headwaters  of  the  chief  rivers  of  the  state,  and  a 
future  timber  supply;  and  shall  remain  part  of  the  forest 
preserve.'  Laws  1895,  chap.  395,  §§  270,  295.  During  the 
same  year  the  forest  commission  was  authorized  to  purchase 
80,000  acres  for  the  use  of  the  Adirondack  park.  Laws  1895, 
chap.  561.  In  1897  an  act  was  passed,  the  object  of  which, 
according  to  its  title,  was  'to  provide  for  the  acquisition  of 
land  in  the  territory  embraced  in  the  Adirondack  park,  and 
making  an  appropriation  therefor.'  Laws  18V7,  chap.  220. 
By  this  act  the  appointment  of  a  forest  preserve  board  was 
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authorized,  and  it  was  made  its  duty  'to  acquire  for  the  state, 
by  purchase  or  otherwise,  land,  structures,  or  waters,  or 
such  portion  thereof  in  the  territory  embraced  in  the  Adiron- 
dack park,  as  defined  and  limited  by  the  fisheries,  game, 
and  forest  law,  as  it  may  deem  advisable  for  the  interests 
of  the  state.'  Section  3  of  said  act  provides  that  'the  forest 
preserve  board  may  enter  on  and  take  possession  of  any 
land,  structures,  and  waters  in  the  territory  embraced  in  the 
Adirondack  park,  the  appropriation  of  which  in  its  judgment 
shall  be  necessary  for  the  purposes  specified  in  §  290  of  the 
fisheries,  game,  and  forest  law,  and  in  §  7  of  article  7  of  the 
constitution.'  It  is  provided  by  the  next  section  that  'upon 
the  request  of  the  forest  preserve  board  an  accurate  descrip- 
tion of  such  lands  so  to  be  appropriated  shall  be  made  by 
the  state  engineer  and  surveyor,  or  the  superintendent  of  the 
state  land  survey,  and  certified  by  him  to  be  correct,  and 
such  board,  or  a  majority  thereof,  shall  indorse  on  such 
description  a  certificate  stating  that  the  lands  described 
therein  have  been  appropriated  by  the  state  for  the  purpose 
of  making  them  a  part  of  the  Adirondack  park ;  and  such 
description  and  certificate  shall  be  filed  in  the  office  of  the 
secretary  of  state.  The  forest  preserve  board  shall  thereupon 
serve  on  the  owner  of  any  real  property  so  appropriated  a 
notice  of  the  filing  and  the  date  of  filing  of  such  description, 
and  containing  a  general  description  of  the  real  property 
belonging  to  such  owner  which  has  been  so  appropriated ; 
and  from  the  time  of  such  service,  the  entry  upon  and  appro- 
priation by  the  state  of  the  real  property  described  in  such 
notice  for  the  uses  and  purposes  above  specified  shall  be 
deemed  complete,  and  thereupon  such  property  shall  be 
deemed  and  be  the  property  of  the  state.  Such  notice  shall 
be  conclusive  evidence  of  an  entry  and  appropriation  by  the 
state.  §  4.  Provision  is  made  by  the  next  section  for  the 
payment  for  lands  so  taken,  and  for  damages  resulting  from 
the  appropriation  by  agreement  with  the  owner  and  the 
delivery  of  a  certificate  payable  by  the  state  treasurer  upon 
the  warrant  of  the  comptroller.     §  5.  If  the  forest  preserve 
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board  is  unable  to  agree  with  the  owner  upon  the  value  of 
the  property  appropriated,  the  owner,  within  two  years  after 
the  service  upon  him  of  the  notice  of  appropriation,  may  pre- 
sent a  claim  for  the  value  of  the  land  to  the  oourt  of  claims, 
which  has  jurisdiction  to  hear  and  determine  the  same  and  to 
render  judgment  thereon.  The  amount  of  the  final  judg- 
ment is  payable  by  the  treasurer  upon  the  warrant 
of  the  comptroller.  §  6.  No  provision  is  made  by 
the    act  for  the  payment    of  any    lien    upon  the    lands 

• 

except  that  when  a  judgment  for  damages  is  rendered,  and 
it  appears  that  there  is  a  lien  or  encumbrance  upon 
the  property  appropriated,  the  amount  thereof  shall  be  stated 
in  the  judgment,  and  the  comptroller  may  deposit  the 
amount  awarded  in  the  proper  bank  to  be  paid  and  distributed 
to  the  person  entitled  to  the  same  as  directed  by  the 
judgment.  §  19.  The  sum  of  $600,000  was  appropriated  for 
the  purposes  specified  in  the  act,  and  the  comptroller  was 
authorized  to  borrow  $400,000  more  upon  the  request  of  the 
forest  preserve  board  to  be  expended  under  its  direction. 

**Onthe6thof  August,  1897,  after  certain  negotiations 
with  the  owners  of  a  part  of  an  extensive  tract  of  land  known 
as  the  Totten  &  Crossfield  purchase,  the  forest  preserve 
board  passed  a  resolution  accepting  the  offer  of  the  owners 
of  about  18,000  acres  of  township  23,  and  32,000  acres  of 
township  15  of  that  purchase  for  the  sum  of  $149,000,  of 
which  $99,000  was  for  the  land  and  $50,000  was  for  certain 
improvements  at  Indian  lake  for  the  use  of  the  state,  to  be 
made  in  accordance  with  the  plans  and  specifications  to  be 
furnished  by  the  state  engineer.  Township  15  of  the  Totten 
&^Crossfield  purchase  lies,  as  is  admitted  in  the  answer » 
"wholly  within  the  bounds  of  the  forest  preserve  and  also 
of  the  Adirondack  park.*  Upon  the  15th  of  August,  1897,  a 
representative  of  the  state  engineer  with  a  surveying  party 
began  surveying  at  Indian  lake  for  the  purpose  of  constuct- 
ing  a  dam  at  its  mouth  in  order  to  stow  water  for  the 
use  of  the  Champlain  canal  and  for  water  power  on  the  Hud- 
son river.     Upon  the  completion  of  the   survey  plans  and 
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Specifications  were  prepared  and  the  construction  of  the  dam 
was  commenced. 

''September  18,  1897,  the  defendant  caused  a  map  and 
profile  to  be  filed  in  the  counties  of  Hamilton,  Warren,  and 
Essex  for  the  extention  of  its  road  across  township  15,  which 
the  forest  preserve  board  had  agreed  to  purchase  as  afore- 
said, and  which  lies  partly  in  each  of  said  three  counties. 
It  also  gave  notice  of  such  filing  to  the  occupants  as  required 
by  statute,  but  did  nothing  else.  About  the  1st  of  October 
following,  as  the  owners  were  about  to  convey  to  the  state 
the  lands  covered  by  the  resolution  of  August  6,  and  receive 
their  money,  they  were  restrained  from  so  doing  by  an  injunc- 
tion issued  in  Hn  action  brought  by  the  Adirondack  Railway 
Company  against  them.  Thereupon  they  placed  the  deed 
in  escrow  to  be  delivered  when  the  injunction  was  dissolved, 
made  another  deed  embracing  the  same  premises,  except  the 
land  described  in  the  railroad  survey,  delivered  it  to  the 
forest  preserve  board,  and  received  the  $99,000,  according  to 
agreement.  Immediate  steps  were  taken  to  vacate  the 
injunction,  but  they  were  not  at  first  successful,  and  on  the  7th 
of  October  the  forest  preserve  board  met,  and,  learning  that 
the  justice  who  granted  the  injunction  had  declined  to  vacate 
it,  they  took  steps  to  appropriate  the  land  in  question  for  a 
park  under  the  power  of  eminent  domain.  The  state  engi- 
neer having  furnished  a  description  in  writing  of  the  6-rod 
strip,  which  the  defendant  desires  for  a  railroad,  and  certified 
that  the  same  was  correct,  the  three  members  of  the  forest 
preserve  board,  acting  under  chapter  220  of  the  Laws  of  1897, 
annexed  thereto  a  certificate  of  condemnation  and  signed  the 
same  as  the  forest  preserve  board,  in  these  words:  'State 
of  New  York,  county  of  Albany,  city  of  Albany,  ss.  We, 
Timothy  L.  Woodruff,  Charles  H.  Babcock  and  Campbell 
W.  Adams,  being  the  forest  preserve  board,  acting  under 
and  in  pursuance  to  an  act  of  the  legislature  of  the  state  of 
New  York,  being  chapter  220  of  the  Laws  of  1897,  entitled 
"An  Act  to  Provide  for  the  Acquisition  of  Land  in  the  Terri- 
18  (N  s)  A  &  E  R  Cas— 23 
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tory  Embraced  in  the  Adirondack  Park  and  Making  an 
Appropriation  Therefor,"  do  hereby  certify  that  the  lands 
in  township  15,  Totten  &  Crossfield  purchase,  in  the  counties 
of  Hamilton,  Essex,  and  Warren,  of  the  state  of  New  York,  de- 
scribed in  the  foregoing  certificate  of  the  state  engineer,  have 
been  and  hereby  are  duly  appropriated  by  the  state  of  New  York 
for  the  purpose  of  making  them  a  part  of  the  Adirondack  park. ' 
These  papers,  indorsed  'State  engineer's  certificate  and 
description  and  forest  preserve  board's  certificate  of  con- 
demnation,' were  filed  in  the  office  of  the  secretary  of  state  on 
the  7th  of  October,  1897.  On  the  same  day  a  notice  of  this 
action  of  the  board  with  a  general  description  of  the  property 
appropriated  and  a  copy  of  the  papers  above  mentioned » 
were  served  on  William  McEchron,  the  president  of  the 
Indian  River  Company,  which  then  owned  the  lands  involved. 
This  service  was  made,  as  the  special  term  is  pre- 
sumed to  have  found,  at  ten  minutes  before  noon.  On  the 
same  day  the  defendant  began  proceedings  to  condemn  said 
strip  for  the  purpose  of  extending  its  railroad,  but,  as  the 
special  term  is  also  presumed  to  have  found,  they  did  not  file 
the  lis  pendens  until  afternoon,  and  hence  not  until  after  the 
aforesaid  proceeding  in  behalf  of  the  state  had  been  com- 
pleted. No  notice  of  condemnation  was  served  on  the 
defendant. 

"On  the  2d  of  March,  1898,  the  injunction  restraining  the 
conveyance  of  said  lands  to  the  state  was  reversed  on  appeal 
by  the  appellate  division,  and  thereupon  the  original  deed 
in  escrow  was  delivered  and  recorded.  The  defendant  went 
on  with  its  condemnation  proceedings  until  it  was  restrained 
by  a  temporary  injunction  granted  in  this  action,  which  was 
brought  to  restrain  that  company  and  the  other  defendants 
from  further  continuing  the  proceedings  to  condemn. 

*'The  defendant  alone  answered,  and  after  a  trial  the  spe- 
cial term  rendered  judgment  for  the  people,  perpetually 
enjoining  it  from  taking  the  land.  Upon  appeal  the  judg- 
ment was  reversed  by  the  appellate  division  and  a  new  trial 
ordered,  by  a  divided  vote,  upon  the  ground  that   the    com- 
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pany»  by  the  filing  of  its  map  on  the  18th  of  September* 
had  impressed  upon  the  land  a  lien  that  was  good  as  against 
the  state  of  New  York.  The  people  have  appealed  to  this 
court,  giving  the  usual  stipulation  for  judgment  absolute." 

Mr.  R.  Burnham  Moffat^  for  plaintiff  in  error. 
Mr,  Edward  Winslow  Paige^  for  defendant  in  error. 

Mr.  Chief  Justice  Pni<i<ER  delivered  the  opinion  of  the 
court: 

The  court  of  appeals  ruled  that  on  the  record  it  must  be 
presumed  that  all  the  facts  warranted  bv  the  evidence  and 
necessary  to  support  the  judgment  were  found  by  the  courts 
below ;  that  it  was  to  be  assumed  that  the  condemnation 
proceedings  instituted  by  the  forest  preserve  board  were  fully 
completed  as  required  by  the  statute  of  1897  before  proceed- 
ings to  condemn  on  its  part  were  commenced  by  the  railroad 
company;  and  that,  thereby,  if  the  condemnation  act  under 
which  the  board  proceeded  was  valid,  title  to  the  strip  of  land 
in  question  passed  to  the  state,  became  a  part  of  the  forest  pre* 
serve,  and  the  railroad  company  was  forbidden  by  the  Con- 
stitution to  take  it.  The  court  sustained  the  validity  of  the 
law,  and,  without  discussing  ''whether  the  state  became  the 
equitable  owner  through  contract,  possession,  and  perform- 
ance," held  that  "it  became  the  legal  owner  through  the 
power  of  eminent  domain." 

Plaintiff  in  error  contends,  in  substance :  that  it  possessed 
by  contract  a  vested  right  to  construct  its  road  over  the  6-rod 
strip  in  question,  and  to  take  that  strip  by  the  exercise  of  the 
power  of  eminent  domain,  and  that  the  condemnation  fea- 
tures of  the  act  of  1897,  as  construed  by  the  court  of  appeals, 
are  void  because  impairing  the  obligation  of  the  contract ; 
that  the  condemnation  features  of  the  act  as  construed  to  confer 
authority  on  the  state  to  acquire,  by  the  proceedings  in  ques- 
tion, title  to  the  6-rod  strip  are  unconstitutional  and  void  in 
that  they  authorize  the  taking  from  plaintiff  in  error  its  vested 
property  right  to  construct,  maintain,  and  operate  its  railroad 
over  said  strip,  "without  any  notice  whatsoever  or  opportu- 
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nity  to  be  heard,  and  without  the  making  of  any  compensa- 
tion therefor;"  that  the  proceedings  authorized  by  the  act  of 
1897  do  not  constitute  due  process  of  law. 

Section  1  of  article  VIII.  of  the  Constitution  of  New  York 
authorized  the  formation  of  corporations  under  general  laws, 
and  by  special  act  (for  municipal  purposes  and)  in  cases 
where  in  the  judgment  of  the  legislature  the  objects  of  the 
corporation  could  not  be  attained  under  general  laws, 
but  provided  that  ''all  general  laws  and  special  'acts  passed 
pursuant  to  this  section  may  be  altered  from  time  to  time  or 
repealed." 

The  Adirondack  Company  was  organized  in  1863  under 
the  general  railroad  law  of  New  York  of  April  2,  1850,  which 
reserved  the  right  of  the  legislature  to  "at  any  time  annul 
or  dissolve  any  incorporation  formed  under  this  act." 

The  Revised  Statutes,  in  force  from  1829  to  1882,  pro- 
vided :  "The  charter  of  every  corporation  that  shall  hereafter 
be  granted  by  the  legislature  shall  be  subject  to  alteration, 
suspension,  and  repeal,  in  the  discretion  of  the  legislature." 

By  an  act  of  March  31,  1865,  the  Adirondack  Company 
was  authorized  to  "amend  its  articles  of  association  so  as  to 
enable  it,  under  the  general  law,  to  extend  its  railroad  to 
some  point  on  Lake  Ontario  or  river  St.  Lawrence." 

April  25,  1867,  the  railroad  law  of  April  2,  1850,  was 
amended  so  as  to  provide  that  if  corporations  formed  under 
the  act  should  not  within  five  years  after  the  filing  and 
recording  of  its  articles  of  association  commence  construction 
or  finish  its  road  and  put  it  in  operation  within  ten  years, 
its  corporate  existence  and  powers  should  cease. 

In  1882  the  railroad  of  the  Adirondack  Company  extended 
from  Saratoga  Springs  to  North  creek,  and  in  that  year  the 
Adirondack  Railway  Company  acquired  all  the  rights  of  the 
Adirondack  Company,  and,  under  the  reorganization  laws  of 
New  York,  organized  itself  with  a  life  of  a  thousand  years. 

The  83d  section  of  the  railroad  law  of  June  7,  1890,  pro- 
vided as  follows  [chap.  565]:  "A  railroad  corporation,  reor- 
ganized under  the  provisions  of  law,  relating  to  the  formation 
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of  new  or  reorganized  corporations  upon  the  sale  of  their 
property  or  franchise,  shall  not  be  compelled  or  required  to 
extend  its  road  beyond  the  portion  thereof  constructed,  at 
the  time  the  new  or  reorganized  corporation  acquired  title  to 
such  railroad  property  and  franchise,  provided  the  board  of 
railroad  commissioners  of  the  state  shall  certify  that  in  their 
opinion  the  public  interests  under  all  the  circumstances  do 
not  require  such  extension.  If  such  board  shall  so  certify, 
and  shall  file  in  their  office  such  certificate,  which  certificate 
shall  be  irreversible  by  such  board,  such  corporation  shall 
not  be  deemed  to  have  incurred  any  obligation  so  to  extend 
its  road,  and  such  certificate  shall  be  a  bar  to  any  proceed- 
ings to  compel  it  to  make  such  extension,  or  to  annul  its 
existence  for  failure  so  to  do,  and  shall  be  final  and  conclu- 
sive in  all  courts  and  proceedings  whatever.  This  section 
shall  not  authorize  the  abandonment  of  any  portion  of  a  rail- 
road which  has  been  constructed  or  operated  or  apply  to 
Kings  county." 

On  the  9th  of  May,  1892,  on  the  application  of  the  Adiron- 
dack Railway  Company,  the  board  of  railroad  commission- 
ers issued  its  certificate,  certifying  that  in  its  opinion  the 
public  interests,  under  all  the  circumstances,  did  not  require 
the  extension  of  the  road  of  the  Adirondack  Railway  Com  - 
pany  beyond  the  portion  thereof  constructed  at  the  time  the 
said  company  acquired  title  to  said  railroad  property  and 
franchises,  namely,  beyond  North  creek,  in  the  county  of 
Warren. 

Counsel  argue  that  the  contract  with  the  state  was  that 
plaintiff  in  error  should  avail  itself  of  the  grant  and  complete 
the  road  within  ten  years  from  the  filing  of  its  articles  of 
association,  or  forfeit  its  existence  and  powers  ;  that  this  was 
one  of  the  conditions  of  the  contract ;  that  it  was  perfectly 
competent  for  the  state  to  release  the  other  party  from  the 
fulfilment  of  such  condition  without  in  any  way  withdrawing 
its  own  grant  if  it  chose  to  do  so ;  and  that  this  was  the  sole 
effect  of  the  application  for  and  the  obtaining  of  the  certifi- 
cate.   In  other  words,  that  the  Adirondack  Railway  Com- 
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pany  was  released  from  the  obligation  to  extend  its  road,  but 
retained  the  right  to  do  so  at  any  time  within  nine  hundred 
and  ninety  years,  and  that  although  the  company  still  pos- 
sessed and  operated  the  road  so  far  as  constructed,  and  had 
asked  and  received  a  dispensation  from  carrying  its  enter- 
prise further  except  as  it  might  choose  during  the  passage  of 
centuries,  the  state  was  bound  by  contract  not  to  withdraw 
the  bare  right,  notwithstanding  the  contract,  according  to  its 
express  terms,  might  be  changed  or  abrogated.  Undoubt- 
edly the  power  to  amend  or  repeal  cannot  be  availed  of  to 
take  away  property  already  acquired  or  to  deprive  a  corpo- 
ration of  the  fruits  already  reduced  to  possession  of  contracts 
lawfully  made.  But  the  capacity  to  acquire  land  by  con- 
demnation for  the  construction  of  a  railroad  attends  the 
franchise  to  be  a  railroad  corporation,  and  when  unexecuted 
cannot  be  held  to  be  in  itself  a  vested  right  surviving  the 
existence  of  the  franchise  or  an  authorized  circumscription 
of  its  scope.  People  ex  rel.  Schurz  v.  Cook,  148  U.  S.  397, 
37  L.  Ed.  498,  13  Sup.  Ct.  Rep.  645;  Pearsall  «/.  Great 
Northern  R.  Co.,  161  U.  S.  646,  40  I,.  Ed.  838.  16  Sup.  Ct. 
Rep.  705 ;  Bank  of  Commerce  v.  Tennessee  for  use  of  Mem- 
phis, 163  U.  S.  424,  41  I,.  Ed.  214,  16  Sup.  Ct.  Rep.  1113. 
But  it  is  said  that  by  the  filing  of  the  map  across  township 
15  and  the  service  of  its  notices,  the  railroad  company  so 
far  exerted  its  capacity  to  extend  and  construct  as  to  secure 
rights  in  the  strip  of  land  which  could  not  be  taken  at  all, 
or,  if  so,  not  without  compensation.  The  railroad  law  pro- 
vided that  companies  formed  under  it  before  constructing 
any  part  of  their  road  into  or  through  any  county  named  in 
their  articles  of  association  should  make  a  map  and  profile 
of  the  route  intended  to  be  adopted,  file  the  same  in  the  office 
of  the  clerk  of  the  county  in  which  the  road  was  to  be  made, 
and  give  written  notices  to  all  actual  occupants  of  the  route 
so  designated,  and  that  any  party  feeling  aggrieved  by  the 
location  might  within  fifteen  days  after  receiving  notice  apply 
to  a  justice  of  the  supreme  court,  by  petition,  who  could 
affirm  or  alter  the  proposed  route  in  such  manner  as  might 
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be  consistent  with  the  just  rights  of  all  parties  and  the  public. 
The  Code  of  Civil  Procedure  provided  for  proceedings  to  be 
taken  to  acquire  title  to  real  property  for  a  public  use  by 
condemnation.  In  this  case  the  railroad  company  filed  its 
map  on  September  18  and  served  its  notices  September  23> 
1897.  The  Forest  Preserve  Board  on  August  6,  1897,  had 
accepted  an  offer  by  the  owners  of  lands,  over  which  the 
route  was  projected,  and  conveyance  thereof  was  about  to 
be  deli vered ,  when  on  September  30,  1897,  an  injunction 
was  granted  at  the  suit  of  the  railway  company  restraining 
the  owners  from  conveying.  The  fifteen  days  for  objections 
to  the  proposed  route  prescribed  by  the  railroad  law  had  not 
then  expired.  The  state  condemned  October  7,  and  on  the 
same  day,  but  subsequently,  the  company  commenced  pro- 
ceedings to  condemn  under  the  Code.  The  court  of  appeals 
held  that  assuming  that  the  filing  of  the  map  created  a  lien» 
or  something  in  the  nature  of  a  lien,  as  this  was  by  statute 
and  not  by  contract,  it  could  be  done  away  with  by  statute 
without  liability  to  make  compensation,  unless  some  vested 
right  had  accrued  under  it.  The  court  further  held  that  no 
lien  nor  any  right  in  the  nature  of  a  lien  could  be  created  as 
against  the  state  by  the  mere  filing  of  a  route  map  under  the 
railroad  law ;  that  the  filing  established  no  right  against  the 
owners,  because  that  would  be  in  violation  of  the  constitu- 
tion; and  that  it  established  none  against  the  state  because 
the  power  of  the  state  was  paramount.  But  the  court  was 
of  opinion  that,  as  against  all  other  railroad  companies,  and 
as  against  all  other  creatures  of  the  state  empowered  to  use 
the  right  of  eminent  domain,  'Mt  gave  the  exclusive  right  to 
occupy  the  particular  strip  of  land  for  railroad  purposes  until 
the  legislature  authorized  it  to  be  devoted  to  some  other 
public  use."  And  the  court  said :  *'The  claim  that  alien, 
good  as  against  the  creator  of  the  corporation,  was  placed 
upon  the  land  simply  by  the  grant  of  a  franchise  to  exist  as 
a  corporation  in  order  to  build  a  road,  followed  by  the  filing 
of  a  map  of  the  proposed  route  and  notice  thereof  to  the 
occupants,  but  by  nothing  else,  cannot  be  sustained.     There 
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is  no  property  in  a  naked  railroad  route  existing  on  paper 
only,  that  the  state  is  obliged  to  pay  for  when  it  needs  the 
land  covered  by  that  route  for  a  great  public  use,  and  its 
officers  are  authorized  to  act  by  appropriate  legislation." 

In  arriving  at  these  conclusions  the  court  of  appeals  was 
construing  and  applying  the  laws  of  the  state  of  New  York, 
and  we  perceive  no  adequate  ground  for  declining  to  accept 
its  views  in  accordance  with  the  general  rule  on  that  subject. 
In  any  view,  we  think  that  the  proceedings  on  the  part  of 
the  state  impaired  the  obligation  of  no  contract  between  it 
and  the  railway  company. 

Counsel  concedes  that  the  sovereign  power  of  eminent 
domain  is  inherent  in  government  as  such,  requiring  no 
constitutional  recognition,  and  is  as  indestructible  as  the 
state  itself;  and  "that  all  private  property,  tangible  and 
intangible,  is  held  subject  to  the  exercise  of  the  right  by  the 
sovereign  power,  even  that  which  may  already  be  devoted  to 
a  public  use." 

It  is  insisted,  however,  that  the  constitutional  limitations 
on  the  exercise  of  the  power,  though  conditions  merely  and 
not  part  of  the  power  itself,  require  that  the  owner  shall  have 
an  opportunity  to  contest  the  legality  of  the  taking,  and  that 
ultimate  payment  of  just  compensation  must  be  secured. 

And  the  constitutionality  ol  the  act  of  1897  is  attacked  as 
authorizing  the  deprivation  of  property  without  due  process 
of  law,  and  the  taking  thereof  without  provision  for  compen- 
sation. 

The  forest  preserve  was  created  by  an  act  of  May  15,  1885 
[chap.  285],  and  consisted  of  *'all  the  lands  now  owned  or 
which  may  hereafter  be  acquired  by  the  state  of  New  York" 
within  the  counties  of  Bssex,  Warren,  Hamilton,  and  other 
counties. 

Section  8  read :  ''The  lands  now  or  hereafter  constituting 
the  forest  preserve  shall  be  forever  kept  as  wild  forest  lands. 
They  shall  not  be  sold,  nor  shall  they  be  leased  or  taken  by 
any  person  or  corporation,  public  or  private."  The  forest 
commission  was  created  by  the  act,  and  in  1890  was  author- 


Am  &  Engr  EMINENT  DOMAIN  361 

RCas 

Adirondack  Ry.  Co.  v.  People  of  the  State  of  New  York 

ized  to  "purchase  lands  so  located  within  such  counties  as 
include  the  forest  preserve,  as  shall  be  available  for  the  pur- 
poses of  a  state  park»"  and  an  appropriation  was  made  for  that 
purpose.  By  an  act  of  May  20, 1892  [chap.  707] ,  the  Adiron- 
dack park  was  established  in  the  counties  of  Hamilton,  Herki- 
mer, St.  Lawrence,  Franklin,  Essex,  and  Warren,  was  made 
part  of  the  forest  preserve ,  and  declared  to  be '  *  forever  reserved , 
maintained,  and  cared  for  as  ground  open  for  the  free  use  of 
all  the  people  for  their  health  or  pleasure,  and  as  forest  lands 
necessary  to  the  preservation  of  the  headwaters  of  the  chief 
rivers  of  the  state,  and  a  future  timber  supply,"  and  the 
forest  commission  was  given  power  to  contract  for  the  pur- 
chase of  land  subject  to  restrictions  therein  mentioned.  Laws 
on  the  subject  of  this  park,  were  passed  in  1893,  1894,  and 
1895,  and  in  the  latter  year  a  new  state  Constitution  came 
into  efiEect,  of  which  section  7  of  article  VII.  was  as  follows : 
"The  lands  of  the  state  now  owned  or  hereafter  acquired, 
constituting  the  forest  preserve,  as  now  fixed  by  law,  shall 
be  forever  kept  as  wild  forest  lands.  They  shall  not  be 
leased,  sold,  or  exchanged,  or  be  taken  by  any  corporation, 
public  or  private,  nor  shall  the  timber  thereon  be  sold, 
removed,  or  destroyed." 

Then  came  the  act  of  1897  [chap.  220]  creating  the  forest 
preserve  board,  which  was  empowered  to  acquire  for  the 
state  by  purchase  or  otherwise  such  "lands,  structures,  or 
waters"  within  the  limits  of  Adirondack  parkas  might  be 
deemed  advisable  for  the  interests  of  the  state,  and  to  enter 
thereon  and  take  possession  thereof. 

By  section  4  it  was  provided  that  when  the  board  should 
have  determined  to  appropriate  certain  lands,  the  state 
engineer  should  furnish  it  with  an  accurate  description 
thereof  certified  by  him  to  be  correct ;  that  a  majority  of  the 
board  should  indorse  on  such  description  a  certificate  setting 
forth  that  the  lands  si>ecified  had  been  appropriated  by  the 
state  for  the  purpose  of  making  them  a  part  of  Adirondack 
park,  which  description  and  certificate  should  thereupon  be 
filed  in  the  office  of  the  secretary  of  state ;  that  the  board 
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should  then  serve  on  the  owner  of  the  property  so  appropri- 
ated a  notice  setting  forth  the  fact  of  such  filing,  the  date  o| 
filing,  and  a  general  description  thereof;  and  that  "from  the 
time  of  such  service  the  entry  upon  and  appropriation  by 
the  state  of  the  real  property  described  in  such  notice  for 
the  uses  and  purposes  above  specified  shall  be  deemed  com- 
plete, and  thereupon  such  property  shall  be  deemed  and  be 
the  property  of  the  state.  Such  notice  shall  be  conclusive 
evidence  of  an  entry  and  appropriation  by  the  state.*' 

Under  the  6th  section  the  owner,  if  unable  to  agree  with 
the  board  on  the  value  of  the  property  appropriated  or  the 
amount  of  damages  resulting  from  such  appropriation,  might 
within  two  years  after  the  service  upon  him  of  the  notice  of 
appropriation,  present  to  the  court  of  claims  a  claim  for  the 
value  of  the  land  and  for  damages,  and  the  court  of  claims 
shall  have  jurisdiction  to  hear  and  determine  such  claims 
and  render  judgment  thereon,  provision  being  made  for  the 
pasrment  of  such  judgment. 

By  the  19th  section  it  was  provided  that  when  a  judgment 
for  damages  was  rendered,  "and  it  appears  that  there  is  any 
lien  or  encumbrance  on  the  property  so  appropriated,  the 
amount  of  such  lien  shall  be  stated  in  the  judgment,  and  the 
comptroller  may  deposit  the  amount  awarded  to  the  claimant 
in  any  bank  in  which  moneys  belonging  to  the  state  may  be 
deposited,  to  the  account  of  such  judgment  to  be  paid  and 
distributed  to  the  person  entitled  to  the  same  as  directed  by 
the  judgment." 

The  lands  taken  for  the  park  were  thereby  dedicated  to  a 
public  use  regarded  by  the  state  as  of  such  vital  importance 
to  the  people  that  they  were  expressly  put  by  the  Constitu- 
tion beyond  the  reach  of  any  other  destination.  The  gen- 
eral rule  is  that  the  necessity  or  expediency  of  appropriating 
particular  property  for  public  use  is  not  a  matter  of  judicial 
cognizance,  but  one  for  the  determination  of  the  legislative 
branch  of  the  government,  and  this  must  obviously  be  so 
where  the  state  takes  for  its  own  purposes.  The  state  pos- 
sesses the  power  as  a  sovereign,  and  as  a  sovereign  exerts  it. 
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How  can  its  citizens  call  on  the  courts  to  review  the  grounds 
on  which  the  state  has  acted  in  the  absence  of  legislation 
permitting  that  to  be  done? 

It  is  true  that  the  state  may  delegate  the  power,  and  where 
it  has  done  so  to  a  railroad  corporation,  and  by  its  exercise 
lands  have  been  subjected  to  a  public  use,  they  cannot  be 
applied  to  another  public  use  without  specific  authority, 
expressed  or  imperatively  implied,  to  that  effect.  But  the 
sovereign  power  of  the  state  cannot  be  alienated,  and  where 
exercised  is  exclusive. 

In  this  case  the  use  for  the  park  was  in  itself  inconsistent 
with  the  use  for  railroad  purposes,  and  the  legislation  and 
the  Constitution  alike  forbade  this  company  to  acquire  for 
its  use  any  portion  of  that  which  the  state  had  taken  for  its 
own  exclusive  and  designated  purposes. 

Compensation  must  indeed  be  made,  and  inquiry  as  to  its 
amount  in  some  appropriate  way,  before  some  properly  con- 
stituted tribunal,  must  be  provided  for  (Backus  v.  Port 
Street  Union  Depot  Co. ,  169  U.  S.  557,  42  L.  Ed.  853,  18 
Sup.  Ct.  Rep.  445) ;  and  it  is  the  rule  in  New  York  that 
where  this  is  done*  and  a  certain,  definite,  and  adequate 
source  of  payment  is  provided,  compensation  need  not 
actually  be  made  in  advance  of  a  taking  by  the  state  or  one 
of  its  municipal  subdivisions.  I^e  New  York,  99  N.  Y.  569, 
2  N.  E.  642 ;  Sweet  v.  Rechel,  159  U.  S.  400,  40  L.  Ed.  196. 
16  Sup.  Ct.  Rep.  43. 

This  act  fulfils  these  requirements  in  that  the  state  treas- 
ury is  the  source  of  payment,  and  an  appropriate  mode  is 
designated  for  the  ascertainment  of  compensation  as  to  own- 
ers and  those  holding  liens  and  incumbrances.  In  provid- 
ing for  notice  to  owners  only,  the  act  seems  to  contemplate 
that  it  will  appear  in  the  progress  of  the  proceedings  to 
ascertain  compensation  whether  there  are  out  standing 
claims,  and  that  such  claimants  may  thereupon  come  forward 
and  be  heard. 

We  need  not  discuss  the  sufficiency  of  the  provision  in  this 
respect,    since  we  agree  with  the  court  of  appeals,  as  has 


364  EMINENT  DOMAIN  Vol  XVUI 

(NS) 

Mobile  &  O.  R.  Co.  v.  Postal  Tel.  Cable  Co 

already  been  indicated,  that  the  railroad  company  occupies 
no  position  entitling  it  to  raise  the  question.  The  steps  it 
had  taken  had  not  culminated  in  the  acquisition  of  any 
property  or  vested  right ;  and  no  contract  between  it  and  the 
state  was  impaired,  nor  was  due  process  of  law  denied 
to  it  within  the  meaning  of  the  Constitution  of  the  United 
States  under  the  circumstances  disclosed  on  this  record. 
Judgment  affirmed. 


MoBii<B  &  O.  R.  Co. 

V, 

POSTAI.  TeI..  CABI.E  CO. 
{Supreme  Couri  o/ Mississippi,  March  /j,  iSgg,) 

Condemnation  of  Right  of  Way  for  Telegraph  Line — Damages.* — 
Where  only  such  portion  of  a  railroad  right  of  way  as  is  necessary 
for  a  telegraph  line  is  condemned  for  such  purpose,  the  measure  of 
damages  is  not  the  value  of  the  land  embraced  between  the  poles  and 
under  the  wires,  but  the  extent  to  which  the  value  of  the  use  of  such 
spaces  by  the  railroad  is  diminished  by  their  use  by  the  telegraph 
company. 

Same — Speculative  Damages. — The  possibility  that  the  railroad 
may  change  its  route  and  not  use  its  right  of  way  as  such,  but  for 
other  purposes,  cannot  be  considered  in  awarding  damages  for  the 
condemnation  of  a  portion  of  the  right  of  way  for  a  telegraph  line. 

Same — Same. — Nor  is  the  possibility  that  the  railroad  may,  in  the 
future,  conclude  to  lay  other  tracks,  or  side  tracks,  an  element  of 
damages  for  such  a  condemnation,  where  the  telegraph  company  has 
stipulated  to  move  its  poles,  in  case  of  such  an  event,  to  another  point 
or  points  on  the  right  of  way,  upon  reasonable  notice,  and  at  its 
own  expense. 

Same — Effect  of  Grant  to  Other  Telegraph  Company. — A  railroad 
company  cannot  grant  an  exclusive  right  to  construct  a  telegraph  line 
upon  its  right  of  way. 

Appeai.  by  defendant  from  Chickasaw  county  circuit  court. 
Affirmed. 

*See  notes  at  end  of  case. 
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Bristow  &  Sykesy  for  appellant. 
/.  R.  Mcintosh^  for  appellee. 

Whitfield,  J.  The  only  question  of  importance  in  this 
case  is.  what  is  the  trae  measure  of  damages  in  cases  of  this 
character?  In  St.  Louis  &  C.  Ry.  Co.  v.  Postal  Tel.  Co.» 
173  111.  508,  51  N.  E.  382,  — a  case  almost  identical  with  this, 
—that  court,  in  the  course  of  an  ably-reasoned  opinion,  said : 
'*The  measure  of  damages  theretofore  suffered  by  the  rail- 
road company  is  not  the  value  of  the  land  embraced  within 
the  right  of  way  between  the  poles  and  under  the  wires,  but 
the  measure  of  damages  is  the  extent  to  which  the  value  of  the 
use  of  such  spaces  by  the  railroad  company  is  diminished 
by  the  use  of  the  same  by  the  telegraph  company  for  its  pur- 
poses,**— citing  Chicago,  B.  &  Q.  R.  Co.  v.  City  of  Chicago, 
149  111.  457,  3  Am.  &Eng.  R.  Cas.,  N.  S.,  158,  37  N.  E.  78, 
and  Id.,  166  U.  S.  226,  7  Am.  &  Eng.  R.  Cas.,  N.  S.,  26, 
17  Sup.  Ct.  581.  Again,  the  court  says  :  "The  spaces  over 
which  the  wires  are  strung  from  pole  to  pole  are  not  taken 
by  the  telegraph  company.  Such  damage  as  the  construc- 
tion and  operation  of  the  telegraph  line  causes  to  the  spaces 
between  the  poles  the  appellants  are  entitled  to  recover. 
The  telegraph  company  does  not  acquire  by  the  judgment  of 
condemnation  the  fee  to  any  portion  of  the  right  of  way. 
Any  construction  which  holds  that  it  does  acquire  the  fee  is 
not  sanctioned  by  the  language  of  the  act  in  relation  to  tele- 
graph companies.  The  act  does  not  confer  the  right  to  use 
the  land  condemned  for  any  other  purpose  than  for  telegraph 
purposes.  The  company  cannot  take  possession  of  it 
or  use  it  for  any  other  purpose  than  to  erect  telegraph 
poles,  and  to  suspend  wires  upon  them,  and  to  maintain  and 
repair  the  same.  The  company  will  have  the  right  to  enter 
upon  that  portion  of  the  right  of  way  which  is  between  the 
telegraph  poles  and  under  its  wires  for  the  purpose  of  repair- 
ing its  lines.  But  the  telegraph  company  acquires  no  right 
to  exclude  the  railroad  company  from  the  use  of  the  land. 
The  ownership  of  the  railroad  company  remains  as  it  was 
before,  while  the  telegraph  company  merely  acquires  an  ease- 
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ment  upon  what  it  condemas  for  the  purpose  of  entering 
thereon  .in  order  to  erect  and  repair  the  line."  St.  Louis  & 
C.  R.  Co.  V.  Postal  Tel.  Co.  (1898),  173  111.  508,  51  N.  E. 
382.  In  this  case  that  court  sustained  a  judgment  for  nom- 
inal datnages,  and  that  court  said  :  '*This  is  simply  a  case 
where  the  railroad  is  not  using  the  space  occupied  by  the 
posts  and  wires,  and  where  it  cannot  convey  it  to  another  for 
any  purpose,  in  which  only  nominal  damages  arise."  In 
that  case  nominal  damages  only  were  awarded  to  the  railroad 
company  in  a  condemnation  proceeding  by  the  telegraph  com- 
pany for  the  right  to  construct,  maintain,  and  operate  its 
telegraph  lines  along  and  upon  the  right  of  way  of  the  rail- 
road. There  were  two  causes  at  the  same  time  before  the 
court  on  appeal  by  the  railroad  company  between  the  same 
parties,  and  involving  the  same  question.  Under  the  stat- 
utes of  Tennessee,  a  separate  condemnation  proceeding  was 
required  by  the  telegraph  company  in  each  circuit  court  dis- 
trict through  which  the  road  ran;  hence  there  were  two 
causes  appealed  from  two  separate  circuit  court  districts, 
which  were  heard  by  the  supreme  court  together.  The  court 
said  :  /*The  causes  are  before  us  on  appeal  by  the  railroad 
company,  but  the  real  party  in  interest  is  the  Western  Union 
Telegraph  Company,  a  competing  line,  with  which  the  rail- 
road has  a  contract  for  an  exclusive  line  over  its  right  of  way, 
and  which  has  a  right,  under  its  contract,  to  use  the  name  of 
the  railroad  company  in  any  suit  to  resist  the  attempt  of  any 
competing  line  to  construct  any  other  lines  upon  its  right  of 
way."  Again,  this  court  says :  ''It  does  not  acquire  any  estate 
in  fee.  It  only  acquires  an  easement  or  right  of  way,  and 
this  only  for  railroad  purposes.  While  its  right  of  way 
extends  to  a  certain  distance  on  each  side  of  its  track,  it  has 
no  right  to  occupy  the  way  beyond  its  track,  cuts,  and  fills, 
or  to  such  distance  and  to  such  an  extent  only  to  maintain 
its  track,  and  operate  its  trains.  It  can  only  go  beyond  these 
limits  for  necessary  railroad  purposes.  It  cannot  sell,  trans- 
fer, incumber,  or  use  its  right  of  way,  except  as  its  necessi- 
ties and  conveniences  may  demand  for  the  proper  operation 
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of  its  road.     It  cannot  license  the  appropriation  of  any  part 
of  such  right  of  way  to  private  business  purposes  nor  to 
public  purposes,  except  so  far  as  needful  and  helpful  to  the 
operation  of  the   road  itself.     Jones,  Easem.   §   383.     Its 
right  of    way    can,  therefore,   have   no  market  value,  be- 
cause it  cannot  be    placed  upon    the  market,   either  by 
private   sale    or  public  outcry.      A    railroad  company  is 
entitled  to  have  a  right    of  way    by  process  of    condem- 
nation,  because   it    is   a    work   of    internal  improvement, 
— a  quasi   public   use.     But    it    has    been    held    that    the 
land  already   taken    by  the   exercise   of    eminent   domain 
for  public  use,  and  actually  used  for  that  purpose,  may  be 
taken  by  legislative  authority  for  other  public  uses  not  incon- 
3istent  with  or  destructive  to  the   former  use.     Mills,  Em. 
Dom.  §  45,  and  cases  there  cited.     It  is  not  insisted  in  this 
case  that  the  use  of  the  right  of  way  and  construction  of  the 
telegraph  lines  will  be  any  detriment  or  obstruction  to  the 
railroad,    but,  on   the  contrary,  it  is  shown  it  would  be  a 
benefit  and  convenience.    A  telegraph  line  along  a  railroad 
is  not  only  a  convenience,  but  a  necessity,  and  is  very  prop- 
erly treated  as  a  railroad  appurtenance.    A  railroad  company 
may  therefore  construct  a  telegraph  line  along  its  right  of 
way,  or  permit   another  to  do  so ;  but  it  acquires  and  can 
confer  no  exclusive  right  to  do  so.    W.  U.  Tel.  Co.  v,  Balti- 
more &  O.  Tel.  Co.,  19  Fed.  660;  W.  U.  Tel.  Co.  v.  Bur- 
lington &  S.  W.  R.  Co.,  11  Fed.  1;  W.  U.    Tel.    Co.   v. 
American  Union  Tel.  Co.,  38  Am.  Rep.  781 ;  Pensacola  Tel. 
Co.  V.  W.  XJ.  Tel.  Co.,  96  U.  S.  124;  3  Am.  &  Eng.  Enc. 
Law  (1st  Ed.)  pp.  885,  886.     Under  this  view  of  the  estate 
and  interest  which  railroad  companies  have  in  their  right  of 
way,  it  is  difficult  to  see  how  the  damages  sustained  by  the 
road  can   be   anything  but   nominal.     *    *    *    It  is  said 
with  much  earnestness,  and  with  some  degree  of  plausibility, 
that  it  would  be  unjust  to  allow  a  telegraph  company  to  plant 
its  poles  along  the  right  of  way,  when  the  railroad  company 
had  expended  thousands  of  dollars  to  clear  and  keep  it  free 
of  obstructions,  and  yet  pay  nothing  for  the  privilege.    But 
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this  view  is  more  specious  than  sound,  for  the  railroad  must 
incur  this  expense  for  its  own  purposes,  whether  the  tele- 
£japh  line  is  there  or  not,  and  must  keep  its  ri)^ht  of  way 
clear  of  obstructions,  whether  it  is  occupied  by  a  telegraph 
line  or  not,  and  there  is  no  greater  burden  or  expense  because 
of  the  presence  of  the  telegraph  line.  The  trial  judge  in  the 
Madison  county  case  held :  'The  measure  of  damages  to  the 
defendant  is  the  amount  of  decrease  in  value  of  the  use  of 
the  right  of  way  for  railroad  purposes  when  it  is  jointly  used 
for  telegraph  purposes.'  This  rule  was,  no  doubt,  adopted 
from  the  rule  laid  down  by  the  supreme  court  of  the  United 
States  in  the  case  of  Chicago,  B.  &  Q.  R.  Co.  v.  City  of  Chi- 
cago, 166  U.  S.  248,  17  Sup.  Ct.  581.'' 

And  the  supreme  court  of  Alabama,  in  the  case  of  Mobile 
&  O.  R.  Co.  V.  Postal  Tel.  Cable  Co.,  13  Am.  &  Eng.  R.  Cas,, 
N.  S.,  423,24  South.  408,  appealed  from  the  circuit  court  of 
Mobile  county.  Justice  Haralson  speaking  for  the  court, 
said:  *'This  cause  is  an  appeal  from  the  circuit  court  to 
review  the  proceedings  of  that  court  in  the  trial  of  the  cause 
on  appeal  from  the  probate  court,  where  they  were  instituted, 
for  the  condemnation  of  an  easement  in  favor  of  the  appellee 
company  to  construct  and  operate  its  line  of  telegraph  over 
the  right  of  way  of  appellant  company.  The  case  is  here  on 
appeal  by  the  railroad  company,  but  the  real  party  in  inter- 
est, as  appears  from  the  proceedings,  is  the  Western  Union 
Telegraph  Company,  with  which  the  railroads  have  a  contract 
for  an  exclusive  line  over  its  right  of  way;  and  under  its 
contract  said  telegraph  company  may  use  the  name  of  the 
railroad  company  to  resist  the  attempt  of  any  other  line  to  con- 
struct on  the  right  of  way  of  the  railroad  any  competing  tele- 
graph line.  *  *  *  In  the  case  before  us,  a  very  nominal 
amount  of  land  constituting  right  of  way  is  proposed  to  be 
taken, — only  that  part  of  it  occupied  by  posts,  175  feet  apart, 
leaving  the  way  for  all  purposes  unobstructed.  It  is  really  an 
easement  in  an  easement ;  a  servitude,  true,  for  which  the  com- 
pany  is  entitled  to  some  compensation  under  the  constitution. 
The  railroad  company,  however,  holds  its  right  of  way,  so  far 
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as  is  made  to  appear,  simply  for  railroad  purposes,  and  is 
restricted  in  its  use  of  same  for  such  purposes.  Under  this  view 
of  the  estate  that  the  railroad  company  has  in  its  ri^ht  of  way, 
it  is  difficult  to  see  how  the  damages  sustained  by  the  road  can 
be  anything  more  than  nominal.  Indeed,  if  we  might  weigh 
advantages  and  disadvantages,  a  competing  line  would  nat- 
urally and  reasonably  appear  to  be  an  advantage  to  the  rail- 
road company.  *  *  *  j^  \^^^  not  been  shown  that  the 
company  holds  the  land  as  a  private  individual,  to  devote  it 
to  any  purposes  it  pleases,  or  to  sell  it,  at  will,  at  the  highest 
price  it  will  bring  on  the  market.  The  land  constituting 
the  right  of  way  really  has  no  market  value  so  long  as  it  is 
used  for  such  purposes.  It  has  been  withdrawn  by  the  very 
uses  of  the  company,  from  marketable  land ;  and  when  there 
can  be  no  market  value  of  land  by  reason  of  its  use  as  a  part 
of  an  extensive  business  or  enterprise,  its  value  must  be 
determined  by  the  use  to  which  it  is  applied,  and  necessarily 
not  by  any  supposed  market  value  it  has.  Illinois  Cent.  R. 
Co.  V.  City  of  Chicago,  141  IlL  509,  30  N.  E.  1046;  Chicago, 
B.  &  Q.  R.  Co.  V.  City  of  Chicago,  149  111.  457,  3  Am.  & 
Eng.  R.  Cas.,  N.  S.,  188,  37  N.  E.  78;  Id,,  166  U.  S.  226,  7 
Am.  &  Eng.  R.  Cas.,  N.  S.,  26,  17  Sup.  Ct.  581 ;  I^ewis  Em. 
Dom.  §  485.  Commenting  on  the  decision  of  the  Illinois 
case  last  cited,  which  was  a  case  for  the  condemnation  of  a 
street  across  railroad  tracks  or  right  of  way,  the  supreme 
court  of  the  United  States,  in  the  case  last  cited,  used  lan- 
guage well  adapted  to  the  case  in  hand.  They  say :  'The 
land,  as  such,  was  not  taken;  the  railroad  company  was  not 
prevented  from  using  it ;  and  its  use  for  all  the  purposes  for 
which  it  was  held  by  the  railroad  company  was  interfered 
with,  only  so  far  as  its  exclusive  enjoyment  for  the  purpose 
of  railroad  tracks  was  diminished  in  value  by  subjecting  the 
land  within  the  crossing  to  public  use  as  a  street.  Th^  supreme 
court  of  Illinois  well  said  **that  the  measure  of  compensation 
is  the  amount  of  decrease  in  the  value  of  the  use  for  railroad 
purposes  caused  by  the  use  for  purposes  of  a  street,  such  use  of 
18  (K  s)  A  &  E  R  Cas— 24 
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a  Street  being  exercised  jointly  with  the  use  of  the  company  for 
railroad  purposes.  In  other  words,  the  company  is  to  be  com- 
pensated for  the  diminution  in  its  right  to  use  its  tracks,  caused 
by  the  existence  and  use  of  the  street."  *  The  supreme 
court  of  Illinois  held  in  that  case  that  the  trial  court  did  not 
err  in  excluding  evidence  to  show  the  general  salable  value 
of  the  land  constituting  the  right  of  way  included  in  the 
crossing,  or  its  general  value  for  other  uses  than  that  to 
which  it  was  applied.  The  soundness  of  this  principle  was 
approved  by  the  federal  court,  and  it  appears  to  be  sus- 
tained by  reason  and  authority.  149  111.  457,  3  Am.  & 
Eng.  R.  Cas.,  N.  S.,  188,  37  N.  E.  78;  166  U.  S.  249,  7  Am. 
&  Eng.  R.  Cas.,  N.  S.,  26,  17  Sup.  Ct.  581;  Mobile  &  O- 
R.  Co.  «/.  Postal  Tel.  Co.  (Tenn.  Sup.;  April  term,  1898; 
two  cases  tried  and  decided  together).  8  Am.  &  Eng.  Corp. 
Cas.,  N.  S.,  505,46  S.  W.  571." 

We  approve  the  principles  announced  in  these  cases » 
except  that  we  do  not  say  that  the  damages  are  merely  nom- 
inal.   We  adopt  the  rule  as  first  above  stated  in  St.  Louis 

&  C.  R.  Co.  V.  Postal  Tel.  Co.,  173  111.,  at  page 
^SSSS^*^      534,  51  N.  E.  390,  to  wit :     "'The  measure  of 

Way  lor  Tele- 

SSmS^^        damages,   therefore,    suffered   by   the  railroad 

company,  is  not  the  value  of  the  land  embraced 
within  the  right  of  way  between  the  poles  and  under  the 
wires,  but  the  measure  of  damages  is  the  extent  to  which  the 
value  of  the  use  of  such  spaces  by  the  railroad  company  is 
diminished  by  the  use  of  the  same  by  the  telegraph  company 
for  its  purposes."     This  is  the  true  measure  of  damages  in 

cases  of  this  character.  In  respect  to  the  prop- 
SSSSlwT*         osition    that   the   railroad  company  might,  in 

future,  possibly  change  its  route  (whether  with 
or  without  legislative  permission),  and,  in  the  future,  *'use 
the  lands  for  purposes  other  than  a  right  of  way,"  that  this 
possible  use  should  be  taken  into  account  as  an  element  of 
damages,  Mr.  JusriCK  Harlan,  speaking  for  the  United 
States  supreme  court,  said  (166  U.  S.,  at  page  249,  17  Sup. 
Ct.  590);     '*Sucha  possibility  was  too  remote  and  contin- 
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gent  to  have  been  taken  into  account.     While,  as  held  in 
Boom  Co.  V.  Patterson,  98  U.  S.  403,  408,  the  general  rule 
is  that  'compensation  is  to  be  estimated  by  reference  to  the 
uses  for  which  the  property  is  suitable,  having  regard  to  the 
existing  business  and  wants  of  the  community,  or  such  as 
may  be  reasonably  expected  in  the  immediate  future,'  it  is 
well   settled   that  mere  possible  or  imaginary  uses,  or  the 
speculative  schemes  of  its  proprietor,  are  to  be  excluded," — 
citing  the  authorities.     This  is  undoubtedly  the  sound  view. 
And  Mr.  Justice  Harlan  puts  the  point  with  great  clear- 
ness in  the  same  case  at  page  258,  166  U.S.,  and  page  593, 
17  Sup.  Ct.,  saying:     "Compensation  was  awarded  to  the 
railroad  company  upon  the  basis  of  the  value  of  the  thing 
actually  appropriated  by  the  public, — the  use  of  the  company's 
right  of  way  for  a  street  crossing, — having  regard  to  the  pur- 
poses for  which  the  land  in  question  was  acquired  and  held, 
and  was  always  likely  to  be  held.     In  the  case  of  individual 
owners,  they  were  deprived  of  the  entire  use  and  enjoyment 
of  their  property,  while  the  railroad  company  was  left  in  the 
ttse  and  possession  of  its   property,   for   the   purposes   for 
which  it  was  being  used,  and  for  which  it  was  best  adapted, 
subject  only  to  the  right  of  the  public  to  have  a  street  across 
it.    In  this  there  was  no  denial  of  the  equal  protection  of  the 
laws,"  etc.     The  doctrine  of  Boom  Co.  v.  Patterson,  98    U. 
S.  402,   has  no  application  to  this  case.     Patterson  owned 
his  island  absolutely,  to  be  used  or  sold  for  any  purpose  he 
pleased.     His  use  of  it  was  not  limited,  as  is  the  use  of  its 
right  of  way  by  a  railroad.     The  difference  in  the  nature  and 
character  of  the  uses  to  which  the  property  in  the  two  cases 
may  be  put  makes  the  difference  in  the  elements  of  damage, 
proper,   respectively,    in   the   two  kinds  of  cases.     It  was 
proper  to  consider  the  "adaptability"    (page  409)  **of  the 
lands  for  the  purpose  of  a  farm"  in  Patterson's  Case,  because 
that  was,  under  the  law,  a  use  to  which,  as  owner  in  fee> 
unrestrictedly,  he  could  put  it.     So  far  as  the 
contention  that  the  railroad  company  might,  in 
the  future,  conclude  to  lay  other  tracks,  or  side  tracks,  and 
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{Court  of  Appeals  of  Kentucky,  June  /,  igooJ) 

Fires  Set  by  Locomotives — Spark  Arresters — Liability.* — A  rail- 
road company  is  not  liable  for  injuries  resulting  from  sparks  escap- 
ing" from  its  locomotive,  if  it  was  furnished  at  the  time  with  the 
best  and  most  approved  screen  and  spark  arrester  in  practical  use, 
and  they  were  in  perfect  order,  and  the  company  was  not  negligent 
in  the  operation  of  the  engine. 

Same — Same — Defects — Evidence. — In  an  action  against  a  railroad 
company  to  recover  for  loss  by  fire  alleged  to  have  resulted  from 
negligence  in  operation,  or  from  failure  to  have  the  spark  arrester 
in  proper  condition,  testimony  showing  that  sparks  and  cinders  were 
emitted  by  the  locomotive  in  unusual  quantities  was  competent,  and 
will  of  itself  warrant  the  presumption  that  the  arrester  was  out  of 
order,  or  improperly  adjusted,  and  that  defendant  was  guilty  of 
negligence  in  this  respect. 

Same — Structures  on  Right  of  Way — Duty  to  Guard  against 
Fires. — Where  one  places  a  building,  such  as  a  private  depot,  or 
other  property,  upon  the  right  of  way  of  a  railroad  company,  with  or 
without  its  consent,  in  close  proximity  to  the  track,  for  the  especial 
purpose  of  using  the  same  in  connection  with,  and  as  a  part  of»  the 
railroad  system,  he  is  bound  to  exercise  a  higher  degree  of  care  to 
protect  such  property  from  railway  fires  than  if  it  was  not  so  placed. 

Sparic  Arresters. — A  railway  company  is  not  bound  to  adopt  any 
particular  kind  of  appliance  for  arresting  the  escape  of  sparks  from 
its  locomotives.  All  that  the  law  requires  is  that  it  shall  provide 
and  use  the  best  and  most  effectual  appliance  for  this  purpose  in 
general  use. 

Appeal  by  defendant  from  Nelson  county  circuit  court. 
Reversed, 

Jno,  S.  Kelley^  for  appellant. 

Geo,  S,  &  John  A.  Fulton  and  E,  E,  McKay  yior  appellees. 

♦See  monographic  note  on  "Fires,"  15  Am.  &  Eng.  R.  Cas.,  N.  S., 
495  et  seq. 
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Burn  AM,  J.     This  is   an  action  by  apx)ellees  to  recover 
of  appellant  damages  for  the  destruction  of  a  warehouse, 
partially    located    on    appellant's    right    of    way    on    the 
line  of  its  Springfield  Branch,  and  of  41  bar-    oa^  stated, 
lels  of  whiskey  stored  therein,  alleged  to  have 
been  occasioned  by  burning  cinders,  sparks,   and  fire  being 
thrown  upon  the  warehouse  from  one  of  apx)ellant's  locomo- 
tives passing  at  the  time ;  and  it   is  further  alleged  that  the 
escape  of  the  sparks  was  due  to  the  negligent  construction, 
operation,  and  management  by  appellant  and  its  operatives 
of  the  locomotive.     The  answer  of  appellant  is  a  denial  of 
the  afiBrmative  allegations  of  the  petition,  and  a  plea  of  con- 
tributory negligence  on  the  part  of  appellees.     The  trial 
lesulted  in  a  verdict  and  judgment  in  favor  of  appellees. 

The  testimony  shows  that  this  warehouse  was  built  in 
1866;  that  there  was  a  platform  eight  feet  wide  in  front  of  it, 
which  extended  nearly  to  the  track  of  the  railroad,  and  that 
the  roof  on  the  main  building  projected  over  the  platform ; 
that  it  was  originally  built  to  be  used,  not  only  as  a  ware- 
house, but  also  as  a  depot,  by  appellant;  and  that  it  was  so 
nsedup  to  the  year  1881,  at  which  time  the  depot  was  moved, 
but  the  house  thereafter  continued  to  be  used  as  a  warehouse 
^w  storing  whisky,  salt,  lime,  cement,  and  other  heavy  goods 
handled  by  appellee  as  a  merchant;  and  that  these  com- 
niodities  were  received  and  delivered  from  the  building,  the 
cars  stopping  immediately  in  front  thereof  for  this  purpose. 
At  further  appears  that  the  building  had  become  quite  dilap- 
idated.  and  the  shingle  roof,  which  was  the  same  one  put  on 
t^e  house  when  originally  built,  had  become,  from  long 
exposure  to  the  elements,  very  frail  and  combustible ;  that 
appellee  recognized  this  fact,  and  mentioned  it  to  one  of 
appellant's  engineers  in  charge  of  another  train,  cautioning 
uim  to  be  careful  in  passing ;  and  it  also  appears  that  he  had 
spoken  of  having  a  new  roof  put  on  the  building.  It  may 
1^  feirly  inferred  from  the  proof  in  the  record  that  the  build- 
^J^g^was  ignited  by  sparks  from  appellant's  engine,  but  the 
testimony  for  appellant  conduces  very  strongly  to  show  that 
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the  engine  was  provided  at  the  time  with  a  spark  arrester,  in 
conformity  with  section  782  of  the  Kentucky  Statutes,  and 
that  it  was  run  carefully,  by  tried  and  competent  men. 

The  testimony  of  appellee,  relied  on  to  establish  the  alleged 
negligence  either  in  the  construction  or  operation  of  the 
engine,  is  confined  to  statements  of  witnesses  who  testify  as 
to  the  escape  of  sparks  and  cinders  from  passing  locomotives 
in  considerable  quantities.  The  witness  Anderson  says  that 
on  the  day  of  the  fire  he  saw  a  great  many  cinders  near  his 
barn,  located  about  one  quarter  or  one-half  mile  from  the 
house  which  was  burned,  and  about  50  feet  from  the  right  of 
way,  which  were  thrown  out  by  the  engine,  and  that  the 
ground  was  covered  with  them.  Everett  Roberts  testifies 
that  he  was  walking  along  the  road  which  ran  parallel  to  the 
railroad  track,  about  50  or  60  feet  therefrom,  a  few  minutes 
after  the  engine  had  passed,  and  that  he  observed  there  were 
fresh  cinders  in  considerable  quantities  on  the  pike,  about 
three-quarters  of  a  mile  from  where  the  warehouse  was 
burned.  The  witness  Varnum  testifies  that  he  was  standing 
on  the  platform  at  the  depot,  and  that  when  the  train  started 
oft  there  were  considerably  more  sparks  and  cinders  emitted 
from  the  engine  than  when  it  was  running ;  that  as  he  was 
going  to  Samuels'  Depot,  walking,  he  saw  the  grass  on  fire 
that  had  caught  from  the  engine,  and  that  he  had  noticed  it 
throwing  out  sparks  in  considerable  quantities.  And  the 
witness  Vittoe  says  that  his  residence  is  only  a  few  feet  from 
the  right  of  way ;  that  there  is  a  heavy  grade  near  the  house 
that  was  burned,  and  when  engines  would  start,  and  the 
wind  was  from  the  south  or  southwest,  sparks  and  cinders 
would  fall  in  considerable  quantities  on  the  platform,  and 
would  fall  on  the  top  of  his  house,  and  run  down.  There  is 
also  testimony  conducing  to  show  that  the  engine  was  an  old 
one,  and  smaller  in  size  than  those  usually  employed  by  the 
defendant. 

The  law  is  well  settled  in  this  state  that  a  railroad  com- 
pany, authorized  by  its  charter  to  use  steam  power,  has 
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necessarily  the  right  to  use  fire  as  a  means  of  generating 
steam,  and  is  not  liable  for  injuries  resulting  y^^g^^,, 
from  sparks  escaping  from  its  locomotive,  if  it  sSSSikS^SStmnr- 
was  furnished  at  the  time  with  the  best  and  ^*^*"*^- 
most  approved  screen  and  spark  arrester  in  practical  use, 
when  these  appliances  were  in  perfect  order,  if  not  otherwise 
guilty  of  negligence  in  the  operation  of  its  engine.  See  Rail- 
road Co.  v.  Dalton  (Ky,),  43  S.  W.  431;  Railroad  Co.  v. 
Barrow,  89  Ky.  638,  20  S.  W.  165;  Railroad  Co.  v.  Taylor, 
92  Ky.  55,  17  S.  W.  178;  and  Railroad  Co.  v.  Mitchell 
(Ky.),  29  S.  W.  860.  But  it  is  equally  well  settled  that,  in 
an  action  against  a  railroad  company  to  recover 
for  loss  by  fire  alleged  to  have  resulted  from  gg^t»-Bvi- 
negligence  in  operation,  or  from  failure  to  have 
the  spark  arrester  in  proper  condition,  testimony  showing 
that  sparks  and  cinders  escaped  from  the  locomotive  in 
unusual  quantities  was  competent,  and  will  of  itself  warrant 
the  presumption  that  the  arrester  was  out  of  order,  or  was 
improperly  adjusted,  and  that  the  defendant  was  consequently 
guilty  of  negligence  in  this  regard.  See  Railroad  Co.  v. 
Taylor,  92  Ky.  52,  17  S.  W.  198.  And  in  the  case  of  Rail- 
road Co.  V.  Barrow,  89  Ky.  643,  20  S.  W.  165,  it  was  held 
competent  for  plaintiff  to  prove,  in  the  absence  of  direct  evi- 
dence as  to  the  condition  of  the  particular  locomotive  at  the 
time  of  the  fire,  that  trains  frequently  set  fire  to  fences  and 
grass  along  the  line  of  the  road  in  the  vicinity  of  plaintiff, 
basing  this  ruling  upon  the  opinion  in  the  case  of  Sheldon  v. 
Railroad  Co.,  14  N.  Y.  218,  in  which  the  court  said :  **The 
business  of  running  trains  on  a  railroad  supposes  a  unity  of 
management,  and  a  general  similarity  in  the  fashion  of  the 
engines  and  the  character  of  the  operation."  The  question 
in  that  case  was  whether  it  was  competent  to  show,  about 
the  time  when  the  fire  occurred,  that  sparks  and  burning 
coals  were  frequently  dropped  by  other  engines  passing  on 
the  same  road,  and  upon  previous  occasions,  and  it  was  held 
that  such  testimony  was  competent.  Prom  the  opinions  in 
these  cases  we  think  there  was,  at  least,  a  scintilla  of  com- 
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petent  evidence  conducing  to  show  negligence  either  in  the 
construction  or  operation  of  the  engine  which  ignited  the 
warehouse,  and  that  appellant's  motion  for  a  peremptory 
instruction  was  properly  overruled. 

It  is   urged  by  appellant  that,  under    the   peculiar  facts 
of  this  case,  it  was  entitled  to  an  instruction  upon  its  plea  of 
contributory  negligence.     The  decisions  as  to  the  effect  of 
■•me-structuTM  ^^^  coutributory  negligence  of  a  property  owner 
iDSytoo^T    whose  property  is  destroyed  by  fire  negligently 

set  by  a  railway  company  on  his  right  to- 
recover  are  not  uniform,  but  the  great  weight  of  authority  is 
to  the  effect  that  the  owner  of  premises  near  or  contiguous 
to  a  railroad  right  of  way  is  not  bound  to  anticipate  negli- 
gence on  the  part  of  the  railroad,  and  to  make  provision 
against  the  communication  by  fire.  He  has  the  right  to  use 
his  property  in  the  usual  and  ordinary  way,  and  to  presume 
that  the  railroad  company  will  not  be  guilty  of  negligence. 
See  3  Elliott,  R.  R.  §  1238.  And  the  mere  fact  that  plaintiff 
built  his  warehouse  on  defendant's  right  of  way,  with  the 
latter's  consent,  does  not,  of  itself,  constitute  negligence; 
but  where  one  places  a  building  or  other  property  upon  the 
right  of  way  of  a  railroad  company,  either  with  or  without 
its  consent,  in  close  proximity  to  the  track,  for  the  especial 
purpose  of  using  same  in  connection  with,  and  as  a  part  of, 
the  railroad  system,  thus  exposing  it  to  unusual  hazard  from 
railwav  fires,  he  is  bound  to  take  notice  of  the  unusual  and 
increased  risk,  and  to  exercise  a  higher  degree  of  care  than 
if  the  property  were  not  so  placed.  The  testimony  in  this 
case  shows  that  this  building  was  really  used  as  a  private 
depot  for  the  accommodation  of  appellee,  and  was  peculiarly 
exposed  to  fire  on  account  of  its  proximity  to  appellant's 
trains  passing  upon  its  road,  and  he  was  bound  to  use  rea- 
sonable care,  considering  its  relation  to  the  railroad,  to  pro- 
tect his  property,  to  relieve  him  from  liability  for  contributory 
negligence,  and  the  jury  should  have  been  so  instructed. 

The  jury  were  told,  in  the  third  instruction,  that  "it  was. 
the  duty  of  appellant  to  provide  its  locomotive  engine  with 
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a  spark  arrester  most  approved  by  those  who,  from  experi- 
ence and  business,  are  most  competent  to  judge  gparkArreBter*. 
and  determine."  This  instruction  was  mis- 
leading. A  railway  company  is  not  bound  to  adopt  any 
particular  kind  of  appliance  for  arresting  the  escape  of  sparks 
from  its  locomotives.  All  that  the  law  requires  is  that  it 
shall  provide  and  use  the  best  and  most  effectual  appliance 
for  this  purpose  in  general  use.  See  3  Elliott,  R.  R.  §  1224, 
and  Railroad  Co.  v.  Dalton  (Ky.),  43  S.  W.  431. 

A  number  of  other  errors  are  complained  of,  but,  as  they 
&te  not  likely  to  again  occur  upon  a  new  trial,  they  will  not 
be  discussed.  For  the  errors  pointed  out,  the  judgment  is 
reversed,  and  cause  remanded  for  a  new  trial  consistent  with 
this  opinion. 


BoGGS  ei  cU. 
Missouri,  K.  &  T.  Ry.  Co. 

{Supreme  Court  of  Missouri,  May  75,  igoo.) 

Pences-^tock  Lost  but  Not  Killed— Statute.*— Under  section  2611, 
Mo«  Rev.  St.  1889,  a  railroad  is  liable  for  double  the  value  of  stock 
|<*t  through  its  failure  to  discharge  its  statutory  duty  to  maintain 
its  right  of  way  fences  in  a  proper  condition,  although  the  stock 
^ere  not  killed  by  reason  of  such  failure,  where  such  failure  was  the 
proximate  cause  of  the  loss. 

Appeai,  by  defendant  from  Howard  county  circuit  court. 
Affirmed, 

Geo.  P.  B,  Jackson  y  for  appellant. 

Brace,  P.  J.  This  is  an  action  for  double  damages,  under 
section  2611,  Rev.  St.  1889,  begun  before  a  justice  of  the 
peace  in  Howard  county,  taken  thence  by  appeal  to 
the  Howard  county  circuit  court,  where  the  plaintiffs 
had  judgment  for  $18.40,  double  the  value  of  two  hogs,  which 

*8ee  notes  at  end  of  case. 
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escaped  from  plaintiff's  inclosed  field  onto  the  defendant's 
adjoining  right  of  way  by  reason  of  defendant's  defective 
fence,  and  were  lost.  The  case  reached  this  court  by  appeal 
in  the  same  manner  and  for  the  same  reasons  as  the  case  of 
Kingsbury  v.  Railway  Co.  (just  decided),  57  S.  W.  547,  in 
the  opinion  in  which  all  the  questions  raised  in  this  case  are 
disposed  of  adversely  to  defendant's  contention,  except  one. 
It  is  contended  in  this  case  that  section  2611  does  not  apply 
to  a  case  where  hogs  wander  off  and  are  lost,  but  not  killed, 
by  reason  of  the  defendant's  failure  to  discharge  its  statu- 
tory duty ;  and  in  support  of  this  contention  Gordon  v.  Rail- 
way Co.,  44  Mo.  App.  201,  is  cited.  To  entitle  a  plaintiff 
to  recover  under  this  statute  the  defendant's  failure  to  dis- 
charge its  duty  must,  of  course,  be  the  proximate  cause  of 
the  loss.  In  that  case  a  recovery  was  denied  the  plaintiff  for 
the  loss  of  a  steer  on  the  ground  that  there  was  no  evidence 
that  the  loss  was  the  proximate  consequence  of  the  default  of 
the  railroad  company.  But  in  this  case  it  was  admitted 
**that  at  said  time  and  place  the  defendant  did  not  have  upon 
the  sides  of  its  road  fences  sufficient  to  turn  hogs,"  and 
''that  plaintiff's  two  hogs,  of  the  value  of  $9.20,  passed  out 
of  and  escaped  from  the  inclosed  and  cultivated  fields  along 
and  adjoining  defendant's  railroad,  and  were  thereby  lost"; 
thus  conceding  that  the  loss  was  the  proximate  consequence 
of  the  default,  and  bringing  the  case  within  the  express  terms 
of  the  second  alternative  clause  of  the  damage  act,  under 
which  it  was  not  necessary  to  show  that  the  animals  were 
killed  by  the  defendant's  "agents,  engines,  or  cars,"  as  under 
the  first.  The  ruling  on  this  contention  must  also  be  against 
the  defendant.  The  judgment  of  the  circuit  court  is  affirmed. 
All  concur. 


NOTES. 

Injuries  to  Stock — Failure  to  Fence — Actual  Contact  Necessary. — 
Whether  or  not  a  railroad  compatij  is  liable  for  injuries  to  animals 
received  otherwise  than  by  actual  collision  with  the  company's 
engines  and  cars,  in  consequence  of  their  failure  to  provide  proper 
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fences  as  required  by  statute,  depends  largely  on  the  wording  of  the 
statute. 

Illinois. — Under  a  statute  providing  for  damages  done  by  "agents » 
engines,  or  cars,"  of  a  railroad  company  to  live  stock  in  case  of  the 
want  of  proper  fences  does  not  extend  to  the  injury  of  a  horse  by 
running  into  a  wire  fence  when  frightened  by  an  approaching  train. 
Schertz  v.  Indianapolis  B.  &  W.  R.  Co.,  107  111.  577,  IS  Am.  &  Kng. 
R.  Cas.  523. 

Indiana, — A  railroad  company  is  not  liable  for  injuries  to  stock 
resulting  from  fright  at  their  cars  or  locomotives,  where  the  injured 
animal  had  not  come  into  actual  collision  with  the  cars  or  engines. 
Pennsylvania  Co.  v,  Dunlap,  112  Ind.  93 ;  Croy  v.  Louisville,  New 
Albany  &  Chicago  R.  Co.,  97  Ind.  126,  19  Am.  &  Eng.  R.  Cas.  608 ; 
Ohio  8l  Miss.  R.  Co.  v.  Cole,  41  Ind.  331 ;  Wabash  Ry.  Co.  v,  Forhee,  77 
Ind.  162;  Indianapolis,  etc.,  Ry.  Co.  v,  McBrown,  46  Ind.  231,  6  Am. 
Ry.  Rep.  415;  Balto.,  P.  &  C.  Ry.  Co.  v,  Thomas,  60 Ind.  109  ;  Peru  & 
Indianapolis R.  Co.  v,  Hasket,  10  Ind.  409,  71  Am.  Dec.  335  ;  Ft.  Wayne, 
C.  S.  R.  Co.  V,  O'Keefe,  4  Ind.  App.  249,  30  N.  E.  Rep.  916  ;  Louis- 
ville, E.  &  St.  Louis  R.  Co.  V,  Thomas,  106  Ind.  10,  5  N.  E.  Rep.  198 ; 
Jeffersonville,  M.  &  Y.  R.  Co.  v.  Dunlap,  112  Ind.  93,  31  Am.  &  Eng. 
R.  Cas.  512,  13  N.  E.  Rep.  403 ;  Louisville,  N.  A.  &  C.  R.  Co.  v. 
Smith,  38  Ind.  575,  19  Am.  Ry.  Rep.  18  ;  Childers  v.  Louisville,  N. 
A^  A  C.  Ry.  Co.,  41  N.  E.  Rep.  21. 

Mississippi. — When  a  horse  is  injured  by  jumping  off  the  tracks 
when  frightened  by  approaching  train,  the  railway  company  will 
not  be  liable  in  Mississippi.  New  Orleans  &  N.  E.  R.  Co.  v.  Thorn- 
ton, 65  Miss.  256. 

New  York. — Under  Laws  1854,  chap.  282,  sec.  8,  making  a  rail- 
road company  liable  for  damages  done  by  its  engines  or  agents  to 
animals  on  the  railroad,  through  non-maintenance  of  a  proper  fence 
to  its  road,  the  death  of  such  animal  must  be  the  result  of  its  being 
struck  by  the  engine  and  not  of  its  jumping  off  the  track  at  the 
engine's  approach.  Knight  v.  New  York,  L.  E.  &  W.  R.  Co.,  99  N. 
Y.  25;  Hyatt  v.  New  York,  L.  E.  &  W,  R.  Co.  (Sup.),  19  N.  Y.  s! 
461;  Graham  v.  President,  etc.,  of  Delaware  &  H.  Canal  Co.,  46 
Hun  386. 

Tennessee. — Liability  for  damages  from  "any  accident  or  collision 
that  may  occur,'*  in  case  of  failure  to  take  precautions  specified  by 
statute  when  any  person,  animal  or  other  obstruction  appear  upon 
the  track  of  a  railway  company  does  not  extend  to  the  loss  of  a 
mule  which  ran  in  front  of  a  train  upon  a  trestle  and  was  killed  in 
jumping  off.  Holder  v.  Chicago,  St.  Louis  &  Mo.  Ry.  Co.,  11  Lea 
176;  Sinard  v.  Southern  R.  Co.  (Tenn.),  14  Am.  &  Eng,  R.  Cas.,  N. 
8.,  17;  Nashville,  etc.,  R.  Co.  v.  Sadler,  91  Tenn.  508,  30  Am.  St. 
Rep,  896. 
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Texas, — Under  Rev.  St.,  art.  424S,  making  railroads  liable  to  the 
owner  for  the  value  of  all  stock  killed  or  injured  by  the  locomotive 
and  cars  of  such  railroad  company  in  running'  their  respective  rail- 
roads, there  can  be  no  recovery  unless  the  injury  is  caused  by  actual 
collision  of  the  locomotive  or  cars  with  stock  injured.  International 
&  G.  N.  R.  Co.  V.  Hughes,  68  Texas  290,  31  Am.  &  Eng.  R.  Gas.  569 ; 
Houston  &  T.  C.  R.  Co.  v,  Harris,  3  Tex.  App.  (Civ.  Cas.)  270; 
Texas  &  P.  R.  Co.  v,  Mitchell  (Tex,  App.),  17  S.  W.  1079. 

Same — Same — Actual  Contact  Not  Necessary. — In  the  following 
states  it  has  been  held  that  actual  contact  with  the  train  was  not 
necessary. 

Iowa, — The  fact  that  the  train  did  not  actually  strike  the  horse, 
does  not  relieve  the  company  of  liability.  Kraus  v,  Burlington,  C. 
R.  &  N.  R.  Co.,  7  N.  W.  Rep.  598,  55  Iowa  388 ;  Young  v.  St.  Louis, 
K.  C.  &  N.  R.  Co.,  44  Iowa  172;  Liston  v.  Central  Iowa  R.  Co.,  26 
Am.  &  Eng.  R.  Cas.  593,  70  Iowa  714,  29  N.  W.  Rep.  445 ;  Moore  v. 
Burlington  &  Western  R.  Co.,  31  Am.  &  Eng.  R.  Cas.  572;  Van 
Slyke  V,  Chicago,  St.  Paul  &  K.  C.  R.  Co.,  80  Iowa  620. 

Kansas, — Under  a  statute  making  a  railway  company  liable  for 
animals  killed  or  wounded  **by  the  engines  or  cars  on  such  railway," 
unless  the  road  is  lawfully  fenced,  actual  collision  is  not  necessary 
to  create  the  liability,  but  this  may  extend  to  an  injury  to  an  animal 
in  falling  into  an  open  bridgeway  when  frightened  by  a  trajn. 
Atchison,  T.  &  S.  F.  R.  Co.  v.  Edwards,  20  Kan.  531 ;  Atchison,  T. 
&,  S.  F.  R.  Co.  V,  Jones,  20  Kan.  527.  Under  the  Gen.  St.  1889,  par. 
1252,  a  railroad  company  in  Kansas  was  held  liable,  when  a  horse 
which  was  feeding  along  the  right  of  way  of  a  railroad  company  at 
a  place  where  its  track  should  have  been  fenced  but  was  not,  became 
frightened  and  ran  into  a  barbed  wire  fence  and  was  injured. 
Missouri  Pac.  Ry.  Co.  v.  Gill,  30  Pac.  Rep.  414. 

Minnesota, — By  the  Minnesota  statute  it  is  provided  that  "the  rail- 
way company  is  liable  for  all  damages  sustained  by  any  person  in 
consequence  of  such  failure  or  neglect."  Savage  v,  Chicago,  etc., 
R.  Co.,  13  Am.  8l  Eng.  R.  Cas.  566 ;  Nelson  v,  Chicago,  etc.,  R.  Co.> 
30  Minn.  74. 

Missouri,— 'Under  Missouri  Revised  Statutes  t>€  -1889,  sec.  2612,  it 
was  held  that  where  a  cow  was  frightened  by  an  approaching  train, 
and  was  injured  by  running  into  a  wire  fence,  the  railroad  company 
was  liable.  Perkins  v,  St.  I^ouis,  I.  M.  &  Lt,  R.  Co.,  15  S.  W.  320,  103 
Mo.  52,  overruling  all  cases  to  the  contra, 

Nebraska, — Under  sections  1,  2,  art.  1,  chap.  72,  Comp.  St.,  a  rail, 
road  company  is  liable  for  injuries  caused  by  a  moving  train  to 
cattle,  horses,  sheep,  or  hogs  upon  its  track  at  a  place  where  it  ought 
to  have  been,  but  was  not,  fenced,  although  there  was  no  actual 
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collision  between  the  train  and  the  animals  injured.  Chicago,  B.  & 
Q.  R.  Co.  V,  Cox,  7  Am.  &  Kng.  R.  Cas.,  N.  S.,  379.  Following 
Railroad  Co.  v.  Pounder,  54  N.  W.  509,  36  Neb.  247.  Overruling 
Burlington  &  M.  R.  Co.  v.  Shoemaker,  25  N.  W.  365,  18  Neb.  369,  22 
Am.  &  Eng.  R.  Cas.  565. 

Oregon. — ^In  Oregon  where  a  horse  was  frightened  by  a  moving 
train  and  injured,  held  that  the  company  was  liable.  Meeker  v, 
Northern  Pacific  R.  Co.,  14  I^.  R.  A.  841,  21  Or.  513,  28  Pac.  Rep.  639. 


Cols 

V, 

Nbw  York,  N.  H.  &  H.  R.  Co. 

[^Supreme  Judicial  Court  of  Massachusetts  y  Nov,  26,1899,) 

Crossings — Failure  to  Look — Negligence — Liability.* — Where  the 
failure  of  plaintiff  to  look  for  trains  before  stepping  back  from  one 
track  onto  another,  contributes  to  his  injury  by  a  train,  there  can  be 
no  recovery  for  the  injury,  even  though  he  was  rightfully  using  the 
tracks  as  a  foot-path  and  the  accident  might  have  been  avoided  by 
the  exercise  of  due  care  on  the  part  of  the  engineer,  after  he  saw 
plaintiff  on  the  tracks. 

Res  QestSB — Declarations  of  Employee. — ^Testimony  to  show  that 
the  engineer,  several  hours  after  the  accident,  made  statements  tend- 
ing to  show  that  he  was  negligent  in  not  avoiding  to  injure  plaintiff 
after  he  saw  him  in  a  place  of  danger,  was  inadmissible,  not  being  a 
part  of  the  res  gesUe, 

ExcBPTiONS  by  plaintiff  from  Bristol  county  superior 
court.     Overruled, 

L,  L.  B,  Holmes  and  A,  B,  Collins^  for  plaintiff. 
F,  S.  Hall,  for  defendant. 

I/ATHROP,  J.     The  plaintiff  was  injured  by  being  struck 

•See  Hunter  v,  Montana  Cent.  Ry.  Co.  (Mont.),  16  Am.  &  Kng.  R, 
Cas.,  N.  S.,  615 ;  Steele  v.  Northern  Pac.  Ry.  Co.  (Wash.),  15  Id.  129  ; 
Illinois  Cent.  R.  Co.  v.  Jones  (C.  C.  A.),  15  Id,  16;  Conklin  v,  Erie  R. 
Co.  (N.  J.),  15  ///.  61;  Coppuck  v,  Philadelphia,  etc.,  R.  Co.  (Pa.), 
15  Id,  68. 
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by  a  locomotive  engine  of  the  defendant  near  Myrick's  sta- 
tion, in  the  town  of  Berkley.  This  station  is  between  two 
lines  of  railroads  operated  by  the  defendant ;  one  being:  the 
main  line  from  Taunton  to  New  Bedford,  and  the  other  line 
from  Pall  River  to  Middleboro.  These  roads  cross  each 
other  about  300  feet  north  of  the  station  at  Myrick's,  and 
there  is  no  access  to  the  station  except  by  crossing  two  or 
more  of  the  railroad  tracks  at  grade.  The  main  tracks  from 
Taunton  to  New  Bedford  are  on  the  east  side  of  the  station, 
and  run  north  and  south.  There  is  a  public  highway  run- 
ning east  and  west,  which  crosses  the  tracks  a  few  feet 
southerly  of  the  intersection  of  the  lines  above  mentioned. 
There  were  different  ways  of  going  to  the  station,  but  there 
was  evidence  that  most  of  the  travel  for  many  years  was 
over  the  public  street  crossing,  and  then  between  the  two 
main  tracks  of  the  New  Bedford  &  Taunton  Railroad,  which 
were  about  6  or  8  feet  apart,  thence  crossing  the  west  track 
to  a  space  about  20  or  30  feet  north  of  the  north  end  of  the 
station  platform,  and  thence  to  the  station.  The  plaintiff » 
who  had  lived  in  the  neighborhood  for  several  years,  on  the 
morning  of  a  clear  day  started  for  the  station,  by  the  way 
above  described,  to  meet  his  brother,  who  was  coming  by  a 
train  soon  to  arrive.  He  testified  that  he  stood  on  the  high- 
way until  a  freight  train  had  passed;  that  then  he  stepped  across 
the  track,  and  looked  both  ways,  to  see  if  everything  was 
all  clear,  and  saw  nothing  in  the  way;  that  he  then  started 
to  go  down  to  the  station  between  the  north-bound  track 
and  the  south -bound  track;  that,  after  he  got  150  or  200 
feet  down,  he  heard  a  noise,  and  looked  round,  and  jumped ; 
that  he  had  just  stepped  over  the  rails  of  the  south-bound 
main  track  when  he  heard  the  noise;  that  he  then  looked, 
and  jumped  back;  that  he  intended  to  cross  over  this  main 
track,  although  he  had  not  got  to  a  point  opposite  the  end  of 
the  platform.  The  plaintiff  was  struck  while  on  the  south- 
bound track.  It  does  not  seem  important  in  this  case  to 
determine  whether  the  defendant  owed  the  same  duty  to  the 
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plaintiff,  who  was  going  to  the  station  to  meet  his  brother, 
as  it  would  have  owed  him  had  he  intended  to  orosaJnas-Tteu. 
become  a  passenger,  as  we  are  of  opinion  that  ^^^ 
it  clearly  appears  that  the  plaintiff  was  not  in 
the  exercise  of  due  care  in  attempting  to  cross  the  south- 
bound track  without   looking  to  see  whether  a  train   was 
approaching.     This  has  been  so  often  decided,  and  the  rea- 
sons for  the  rule  have  been  so  often  stated,  that  it  is  unnec- 
essary to  repeat  them.     Tyler  v.  Railroad,  157  Mass.  336, 
32  N.  B.  227,  and  cases  cited;  Sprow  v.  Railroad,  163  Mass. 
330,  39N.  E.  1024;   Chase  v.  Railroad   Co.,  167  Mass.   383, 
6  Am.  &  Eng.  R.  Cas.,  N.  S.,  343,  45  N.  E.  911  ;  Ellis  v. 
Railroad,  169  Mass.  600,  48  N.  E.  839;  Emery  z^.  Railroad, 
173  Mass.  136,  53  N.  E.  278. 

Two  questions  of  evidence  remain  to  be  noticed : 
First.  The  plaintiff  offered  to  show  that  the  defendant  did 
not  clear  the  way  west  of  the  station  when  there  was  a 
snowstorm,  as  bearing  upon  the  question  whether  the  way 
traveled  by  the  plaintiff  was  the  one  held  out  to  the 
public.  This  evidence  was  excluded.  As  we  have  assumed 
that  the  way  traveled  was  a  proper  way  to  reach  the  station, 
this  evidence  becomes  immaterial. 

Second.  The  plaintiff  offered  to  show  that  the  engineer  of 
the  locomotive  engine  which  struck  the  plaintiff  stated  in  the 
afternoon  of  the  day  of  the  accident  that  he  saw  the  plaintiff 
walking  between  the  tracks  towards  the  station 
some  time  before  he  sounded  the  whistle  that  larationsof    ^ 

Employee. 

morning,  and  that  he  saw  the  plaintiff  before 
he  was  struck.  The  judge  rightly  excluded  the  evidence. 
In  the  view  we  take  of  the  case,  this  evidence  was  imma- 
terial, as  we  decide  the  case  on  the  ground  of  the  want  of 
due  care  on  the  part  of  the  plaintiff,  without  regard  to  the 
question  whether  the  defendant  was  negligent.  In  the  next 
place,  the  evidence  was  incompetent.  The  engineer's  admis- 
sions were  not  admissible  in  evidence.  Robinson  v.  Railroad 
Co.,  7  Gray  92  ;  Lane  z/.  Bryant,  9  Gray  245  ;  Williamson 
18  (N  s)  A  &  K  R  Cas— 25 
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V,  Railroad  Co.,  144  Mass.  148,  30  Am.  &  Bng.  R.  Cas.  636, 
10  N.  E.  790;  McKinnon  v.  Norcross,  148  Mass.  533,  20  N. 
E.  183;  Tyler  zf.  Railroad  Co.,  157  Mass.  336,  339,  32  N.  E. 
227;  Eastman  v.  Railroad,  165  Mass.  342,  43  N.  E.  il5. 
Exceptions  overruled. 


Long 

V, 

Chicago,  R.  I.  &  T.  Ry.  Co. 

{Supreme  Court  of^Texas,  June  2^,  igoo,) 

Fellow  Servants— "Same  Character  of  Work" — Statute. — ^The  work 
immediately  at  hand  when  plaintiff  was  injured  was  the  carrying  of 
tools  to  the  tool  house.  For  the  accomplishment  of  this  purpose,  some 
of  the  employees  (including  those  through  whose  negligence  the  in- 
jury was  inflicted)  were  using  a  hand  car,  while  others,  including 
plaintiff,  were  merely  carrying  them  in  by  hand.  Held,  that  the 
former  and  the  latter  were  not  engaged  in  the  *'same  character  of 
work,"  within  the  meaning  of  the  statute  of  Texas  providing  that 
railroad  employees  engaged  in  the  "same  character  of  work"  shall, 
under  certain  circumstances,  be  considered  fellow  servants. 

Same — "Same  Piece  of  Work." — Nor  were  plaintiff  and  the  employ- 
ees operating  the  hand  car  for  such  purpose  engaged  upon  the  "same 
piece  of  work"  within  the  meaning  of  the  statute. 

Appeal — Review. — Plaintiff  assigned  in  the  court  of  civil  appeals 
that  the  trial  court  erred  as  to  the  amount  of  damages.  The  court  of 
appeals  concurred  with  the  trial  court  in  holding  that  plaintiff  was 
not  entitled  to  recover,  but  expressly  declined  to  pass  upon  the  ques- 
tion as  to  the  amount  of  damages.  Held,  on  appeal  from  the  court 
of  civil  appeals,  that  the  finding  of  the  trial  court  as  to  the  amount 
of  damages  would  not  be  accepted  as  an  established  fact. 

Error  by  plaintiff  to  Second  judicial  district  court  of  civil 
appeals.     Reversed, 

Barrett  &  Barrett  and  W,  S,  Jamison,  for  plaintiff  in 
error. 

Graham  &  Ay  res,  for  defendant  in  error. 
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Gainbs,  C.  J.     This  is  an  action  brought  by  plaintiff  in 
error  to  recover  of  the  defendant  in  error  damages  for  per- 
sonal injuries  alleged  to  have  been  inflicted  upon  him  by  the 
servants  of  the  company.     The  case  was  tried  before  the  court 
without  a  jury,  and  the  judge  filed  his  conclusions  of  fact 
and  law,  and  gave  judgment  for  the  defendant.       ^^^  stated. 
The  conclusions  are  as  follows:  '  '* First.  That 
on  June  28,  1898,  plaintiff  was  in  the  service  of  defendant 
as  a  section  hand.    The  section  of  the  road  upon  which 
plaintiff  worked  crossed  the  track  of  the  M.,  K.  &  T.  Ry., 
tfaere  being  a  bridge  on  defendant's  road,  about  190  feet  long, 
at  the  place  whete  it  crossed  the  track  of  the  M.,  K.  &  T. 
Ry.,  and  this  bridge,  at  the  point  where  it  passed  over  the 
M.,  K.  &  T.  Ry.  track,  was  about  25  feet  above  the  M.,  K. 
&  T.  Ry.  track;  that  is,  from  the  rail  on  defendant's  track 
to  the  ground  was  about  25  feet.     About  20  other  section 
men  were  at  work  with  plaintiff  on  said  section  on  that  day. 
It  was  the  custom  of  all  the  section  men  and  their  foreman 
who  worked  on  said  section  to  meet  at  the  tool  house,  which 
is  about  246  yards  north  of  said  bridge,  at  the  beginning  of 
each  day's  work,  to  procure  the  tools  with  which  they  worked. 
It  was  also  their  custom  to  return  to  said  tool  house,  and 
place  their  tools  therein,  at  the  close  of  each  day's  work. 
The  work  of  each  day  began  and  closed  at  the  tool  house. 
On  the  day  above  mentioned,  at  the  hour  to  quit  work  and 
return  their  tools  to  the  tool  house,  plaintiff  and  others  of 
the  section  men  started  north  towards  the  tool  house,  carry- 
ing the  tools  with  which  they  had  worked.     Before  reaching 
the  bridge,  they  met  a  hand  car  used  on  said  section  going 
south  to  get  some  tools  to  carry  back  to  the  tool  house.    This 
car  was  being  operated  by  some  of  the  section  men  whom 
the  foreman  had  directed  to  go  after  the  things.     This  hand 
car,  upon  returning,  on  its  way  to  the  tool  house,  overtook 
plaintiff  and  two  other  of  the  section  men  while  they  were  on 
the  bridge,  walking  towards  the  tool  house,  carrying  their 
tools.    It  was  running  at  a  speed  of  about  eight  miles  an 
hour.    The  other  two  managed  to  step  onto  the  ends  of  the 
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cross -ties  outside  the  rails  before  the  car  struck  them,  but 
plaintiff  failed  to  do  this,  and  was  run  over  by  said  hand  car 
at  the  point  on  defendant's  track  just  above  the  track  of  the 
M.,  K.  &  T.  Ry.,  and  was  run  over  by  said  hand  car  and 
injured.  I  find  that  the  men  operating^  the  hand  car  were 
neg^ligent  in  running  upon  plaintiff,  and  that  plaintiff  did  not 
contribute  to  his  injury  by  any  negli^i^ence  upon  his  part; 
and  I  find  that  plaintiff  sustained  damage  to  the  amount  of 
one  thousand  dollars.  Yet  I  render  judgment  for  defend- 
ant, because  I  conclude  that  the  plaintiff  and  the  section  men 
operating  said  hand  car  were  fellow  servants,  and  I  further 
find  that  plaintiff  was  not  engaged  in  operating  the  trains, 
cars,  or  locomotives  of  defendant.  The  above  finding  as  to 
the  amount  of  plaintiff's  damage  is  not  made  at  the  request 
of  plaintiff,  but  is  made  over  his  objection."  The  case  hav- 
ing been  appealed  to  the  court  of  pivil  appeals,  the  conclu- 
sions of  fact  and  law  were  adopted  by  that  court,  and  the 
judgment  was  affirmed. 

The  trial  court's  conclusion  that  the  servants  upon  the 
hand  car,  whose  negligence  caused  the  injury,  were  the  fel- 
low servants  of  the  plaintiff,  was  assigned  as  error  in  the 
court  of  civil  appeals,  and  is  assigned  in  this  court.  That, 
according  to  the  rulings  of  this  court,  these  employees  would 
have  been  fellow  servants  at  common  law,  there  can  be  no 
question.  But  the  common  law  in  regard  to  fellow  servants 
has  been  changed  by  statute  in  this  state.  The  legislature 
has  passed  three  acts  upon  the  subject,  each  of  which  has 
had  the  effect  of  placing  restrictions  upon  the  rule.  The  first 
was  approved  March  10, 1891,  and,  in  so  far  as  it  bears  upon 
the  question  before  us,  it  reads  as  follows:  "Sec.  2.  That 
all  persons  who  are  engaged  in  the  common  service  of  such 
railway  corporations  and  who,  while  so  engaged  are  work- 
ing together  at  the  same  time  and  placed  to  a  common  pur- 
pose, of  same  grade,  neither  of  such  persons  being  entrusted 
by  such  corporations  with  any  superintendence  or  control 
over  their  fellow  employees,  are  fellow-servants  with  each 
other:  provided,  that  nothing  herein  contained  shall   be  so 
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construed  as  to  make  employees  of  such  corporation,  in  the 
service    of    such  corporation,    fellow-servants    with  other 
employees  of  such  corporation,  engaged  in  any  other  depart- 
ment or  service  of  such  corporation.     Employees  who  do  not 
come  within  the  provisions  of  this  section  shall  not  be  con- 
sidered fellow -servants."     The  second  section  of  the  act 
approved  May  4,  1893,  seems  merely  to  have  extended  the 
benefits  of  the  section  just  quoted  to  the  .employees  of  the 
receivers,  managers,  or  persons  in  control  of  railways.     The 
act  of  June  18,  1897,  makes   more  sweeping  changes.     The 
first  section  excludes  all   persons  ''engaged  in  the  work  of 
operating  the  cars,  locomotives  or  trains'*  of  a  railroad  com- 
pany from  the  rule  of  fellow  servants.     Section  3  is  a  substi- 
tute for  section  2  of  the  previous  act,  and  is  as  follows :  ''All 
persons  who  are  engaged  in  the  common  service  of  such  per- 
son,receiver,or  corporation,  controlling  or  operating  a  railroad 
or  street  railway,  and  who  while  so  employed,  are  in  the 
same  grade  of  employment  and  are  doing  the  same  character 
of  work  or  service  and   are  working  together  at  the  same 
time  and  place  and  at  the  same  piece  of  work  and  to  a  com- 
mon purpose,  are  fellow -servants  with  each  other.  Employees 
who  do  not  come  within  the  provisions  of  this  section  shall 
not  be  considered  fellow-servants."     The  additional  limita- 
tions placed  upon  the  rule  by  the  language  just  quoted  are 
two:  First,  the  employees  must  be'  doing  the  same  character 
of  work;  and,  second,  they  must  be  working  at  the  same 
piece  of  work.     In  determining  this  case  we  may  concede, 
for  the  sake  of  the  argument,  that  the  men  who  were  engaged 
in  carrying  in  the  tools  at  the  time  the   accident  occurred 
were  working  together  at  the  same  time  and  place,  and  to  a 
common  purpose.    They  were  clearly  of  the  same  grade  of 
employment.    The  questions,  then,  to  be  determined,   are: 
Were  the  men  who  were  operating  the  hand  car  and  the 
plaintiff  engaged  in  the  same  character  of  work?    and   were 
they  engaged  in  the  same  piece  of  work,  within  the  meaning 
of  the  statute?    Neither  the  meaning  of  the  terms  "character 
of  work"  nor  that  of  the  words  "same  piece  of  work"   is  at 
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all  clear.  In  a  very  broad  general  sense,  all  ordinary  labor- 
ers doing  work  which  requires  no  especial  skill  may  be  said 
to  be  engaged  in  work  of  the  same  character.  On  the  other 
hand,  employing  the  word  in  a  very  restricted  sense,  the  man 
who  holds  the  spike  may  be  said  to  be  engajsred  in  a  differ- 
ent character  of  work  from  that  of  the  servant  who  drives  it. 
It  would  seem  that  the  former  meaning  is  too  general  while 
the  latter  is  probably  too  restricted.  So,  too,  with  the  terms, 
''piece  of  work/'  In  a  general  sense,  changing  the  rails 
upon  the  same  part  of  a  railroad  track  is  the  same  "piece  of 
work."  In  a  limited  sense,  the  handling  of  the  rails  and 
the  driving  of  a  spike  is  a  different  piece  of  work.  When 
applied  to  the  complicated  constructions  and  repairs  incident 
to  the  business  of  railroads,  terms  more  indefinite  could  hardly 
have  been  found.  We  must,  therefore,  forbear  the  attempt 
to  lay  down  any  general  rule  to  be  followed  in  their  construc- 
tion and  application,  and  content  ourselves  with  the  endeavor 
to  apply  them  to  the  particular  facts  of  this  case.  The  work 
immediately  at  hand  when  the  injury  was  inflicted  was  the 
carrying  of  the  tools  to  a  place  of  safety.  For  the  accom- 
plishment of  this  purpose,  some  of  the  employees 
^^^^^JSaot  (including  those  through  whose  negligence  the 
iStetateT  injury  was  inflicted)   were  using  a   hand  car, 

while  others,  including  the  plaintiff,  were 
merely  carrying  them  in  by  hand.  The  means  employed  by 
the  former  was  so  distinctly  different  from  those  in  use  by 
the  latter  that  we  are  of  opinion  that  they  were  engaged  in  a 
different  character  of  work  within  the  meaning  of  the  statute. 
Nor  do  we  think  that  it  can  be  said  that  at  the  very  time  of 

the  accident  the  plaintiff  and  those  operating 
vS^twwi.^    the  hand  car  were  doing  the  same  piece  of  work. 

If  the  injury  had  been  inflicted  by  one  of  the 
employees  working  the  hand  car  upon  another  who  was  then 
engaged  in  operating  the  same  car,  it  should  be  held  that 
they  were  engaged  upon  the  same  piece  of  work.  But  it 
would  seem  that  each  employee  who  was  carrying  one  or 
more  tools  without  the  aid  of  another  was  engaged  in  a  dif- 
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ferent  piece  of  work  from  that  which  was  being  done  by  any 
one  of  his  co-employees.  Onr  conclusion  is  that  the  court 
erred  in  holding  that  the  servants  upon  the  hand  car  were 
fellow  servants  with  the  plaintiff,  and  therefore  the  judg- 
ment must  be  reversed. 

When  the  facts  have  been  found  by  the  trial  judge,  it  is 
the  ordinary  rule,  in  case  the  judgment  be  reversed,  to  ren- 
der judgment  upon  the  facts.  But  in  this  case  the  plain- 
tiff in  error  assigned  in  the  court  of  civil  appeals 
that  the  trial  court  erred  as  to  the  amount  of  &erSew7 
damages .  The  court  of  civil  appeals  having  con- 
caned  with  the  trial  court  in  holding  that  the  plaintiff  was 
not  entitled  to  recover,  expressly  declined  to  pass  upon  the 
question  as  to  the  amount  of  the  damages.  We  are  of  opin- 
ion that  we  ought  not  to  accept  the  finding  of  the  trial  judge 
as  an  established  fact,  and  to  render  judgment  accordingly, 
in  the  absence  of  at  least  an  implied  approval  of  that  find- 
ing by  the  appellate  court.  Por  this  reason  we  think  the 
case  ought  to  be  remanded  for  a  new  trial.  Accordingly, 
the  judgment  of  the  district  court  and  that  of  the  court  of 
civil  appeals  are  reversed,  and  the  cause  remanded. 


Eaton 
New  York  Cent.  &  H.  R.  R.  Co. 

(Court  of  Appeals  of  New  York  ^  June  I2,  igoo,) 

Inspection  of  Foreign  Cars.*— It  is  the  duty  of  a  railroad  to  furnish 
its  employees  with  safe  and  suitable  appliances,  so  far  as  reasonable 
care  -will  accomplish  that  result,  and  under  this  rule  a  railroad  is 
^ttud  to  inspect  cars  received  from  other  companies ;  and  if  such 

♦See  Louisville  &  N.  R.  Co.  v.  Veach  (Ky.),  11  Am.  &  Eng-.  R. 
Cas.,N.  S.,  24  SLud  foot-note  ;  Union  Stock- Yards  Co.  v,  Goodwin 
(Neb.),  12  Id,  502;  St.  Louis,  etc.,  Ry.  Co.  v.  Brown  (Ark.),  16  Id. 
440. 
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cars  have  defects  visible  or  discernible  by  ordinary  examination,  it 
must  either  remedy  such  defects  or  refuse  to  take  them. 

Fellow  Servants — Car  Inspector  and  Brakeman.* — Althoug-h  a 
brakeman  has  assented  to  a  rule  requiring*  the  brakemen  or  trainmen 
to  inspect  the  brakes,  etc.,  at  all  stoppings  of  trains,  he  is  not  a  fel- 
low servant  of  a  car  inspector,  so  as  to  relieve  the  railroad  company 
for  injuries  to  such  brakeman  occasioned  by  the  negligence  of  an 
inspector  in  failing  to  discover  a  defect  in  a  brake ;  as  such  a  rule 
requires  a  brakeman  to  make  only  such  examinations  of  appliances* 
which  his  employment  compels  him  to  use,  as  the  ordinary  knowl- 
edge of  brakeman,  and  the  time  allowed  for  the  purpose  consistent 
with  his  other  duties,  will  enable  him  to  make. 

Same — Effect  of  Rule  Requiring  Brakeman  to  Inspect  Appliances. — 
Under  such  a  rule,  although  it  requires  brakemen  to  inspect 'brakes  at 
all  stoppings  of  trains,  the  negligence  of  a  fellow  brakeman  in 
inspecting  or  failing  to  inspect  a  brake  cannot  be  imputed  to  another 
brakeman  injured  while  using  such  brake  by  reason  of  a  defect 
therein. 

Appbal  by  plaintiff  from  Fourth  department  appellate 
division  supreme  court.     Reversed. 

William  S,  Jenney^  for  appellant. 
Edward  Harris^  for  respondent. 

CuLLBN,  J.  This  action  was  brought,  servant  aj^ainst 
master,  to  recover  damages  for  personal  injuries.  The  plain- 
tiff was  an  experienced  brakeman  in  the  defendant's  employ, 
^     o. .  ^         ciud  &t  the  time  of  the  accident  was  in  service  on 

Case  Stated. 

a  freight  train.  While  applying  the  brake,  the 
attachment  of  the  brake  chain  to  the  foot  of  the  brake  staff 
gave  way,  and  the  plaintiff  was  precipitated  from  the  top  of 
the  car  upon  the  track,  where  his  legs  were  run  over  by  the 
rear  car  of  the  train.  The  car  on  which  the  plaintiff 
attempted  to  set  the  brake  was  that  of  another  company, 
which  had  been  received  for  transportation  at  Buffalo.  On 
an  examination  after  the  accident  it  appeared  that  the  eye- 
bolt,  by  which  the  chain  had  been  attached  to  the  foot  of  the 
brake  staff,  was  broken.     Evidence  was  given  to  the  effect 

♦See  Felton  v,  Bullard  (C.  C.  A.),  14  Am.  &  Eng.  R.  Cas.,  N.  S., 
547  and  noiey  p.  558. 
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that  the  shank  or  pin  of  the  eyebolt  had  been  worn  to  such 
an  extent  that  it  was  only  half  its  original  thickness ;  that 
this  rendered  the  bolt  liable  to  break,  not  only  on  account  of 
the  loss  of  metal,  but  because  of  the  play  which  was  g^iven  the 
pin  in  the  hole  in  the  brake  shaft  in  which  it  was  set.  There 
was  also  evidence  given  from  which  the  jury  might  have 
fonnd  that  a  reasonable  inspection  of  the  pin  and  brake  shaft 
at  this  point  would  have  disclosed  the  weakness  of  the  parts. 
The  car  was  inspected  at  Buffalo  by  the  defendant's  inspect- 
ors, but  the  condition  of  the  eyebolt  was  not  noticed.  The 
jury  rendered  a  verdict  for  the  plaintiff,  upon  which,  a  motion 
for  a  new  trial  having  been  denied,  a  judgment  was  subse- 
quently entered.  On  appeal  the  judgment  and  order  were 
reversed  by  the  appellate  division,  but,  as  stated  in  the  order 
of  that  court,  "upon  questions  of  law  only,  the  court  having 
examined  the  facts  and  found  no  error  therein.'' 

The  learned  appellate  division,  in  its  discussion  of  the  case, 
assumed  that  the  question  whether  the  defect  in  the  eyebolt 
was  discoverable  or  not  by  reasonable  inspection  was  one  of 
fact  for  the  jury.  This  assumption,  in  our  opinion,  was 
warranted  by  the  evidence,  the  details  of  which  it  would  not 
be  profitable  to  recite.  That  it  is  the  duty  of  the 
master  to  furnish  his  servants  with  safe  and  suitable 
appliances,  so  far  as  reasonable  care  will  accom-  inspection  of 
plish  that  result,  may  be  now  considered  as  an  ^^'^^^^  *"• 
elementary  rule  of  law,  and  this  duty  applies  to  cars  received 
from  other  companies  as  well  as  to  its  own.  "A  railroad 
company  is  bound  to  inspect  the  cars  of  another  company 
used  upon  its  road,  just  as  it  would  inspect  its  own  cars. 
It  oiees  this  duty  as  master,  and  is  responsible  for  the  con- 
sequences of  such  defects  as  would  be  disclosed  or  discovered 
by  ordinary  inspection.  When  cars  come  to  it  from  another 
road  which  have  defects  visible  or  discernible  by  ordinary 
examination,  it  must  either  remedy  such  defects  or  refuse  to 
take  them."  Goodrich  v.  Railroad  Co.,  116  N.  Y.  398,  22 
N.  E.  397.  See  Gottlieb  v.  Railroad  Co.,  100  N.  Y.  462,  24 
Am.  &  Eng.  R.  Cas.  421,  3  N.  E.  344,  5  L.  R.  A.  750;  Rail- 
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road  Co.  v.  Mackey,  157  U.  S.  72,  15  Sup.  Ct.  491,  39  L.  Ed. 
624.  This  doctrine  was  accepted  by  the  learned  court  below 
but  it  held  that  the  defendant  was  exempted  from  liability 
because  of  thq  following^  rule  prescribing^  the  duty  of  its 
employees,  to  which  plaintiff  was  deemed  to  have  assented : 
'*Rule  153.  At  all  stoppings  of  trains  the  brakemen  or  train- 
men must  inspect  the  wheels,  brakes,  and  trucks  of  the  car, 
and  report  any  defects  immediately  to  the  conductor."  The 
court  reasoned  that  under  this  rule  the  duty  of  an  inspection 
was  devolved  upon  the  trainmen  equally  with  the  car  inspect- 
ors at  Buffalo ;  that  the  inspectors  were  fellow  servants  of  the 
trainmen  in  the  duty  of  inspection  ;  that  the  nesflig^ence  of  the 
former  in  the  dischargee  of  their  duty  was  negligence  of  fel- 
low servants ;  and  that,  if  it  was  negligence  on  the  part  of 
the  inspectors  not  to  have  discovered  the  defective  character 
of  the  brake,  sitnilar  omission  on  the  part  of  the  plaintiff  or 
the  trainmen  constituted  contributory  negligence  on  the  plain- 
tiff's part.     There  can  be  no  question  that»  apart  from  the 

rule  quoted,  inspectors  are  not  fellow  servants 
-oariMpeotOT     of  the  traiumeu.  so  as  to  relieve  a  railrord  com- 

and  Brakeman. 

pany  from  liability  to  the  latter  for  injuries 
occasioned  by  the  negligence  of  the  former.  The  duty  which 
the  master,  as  such,  owes  to  his  employees,  of  exercising: 
reasonable  care  that  the  appliances  furnished  them  should  be 
safe  and  suitable,  cannot  be  delegated  so  as  to  relieve  the 
master  from  responsibility :  and,  so  far  as  it  is  performed  by 
others,  the  negligence  of  any  servant,  agent,  or  employee  in 
the  work  is  deemed  not  the  negligence  of  a  fellow  servant, 
but  that  of  the  master  himself.  Puller  v,  Jewett,  SO  N.  Y. 
46;  Bailey  t^.  Railroad  Co.,  139  N.  Y.  302.  34  N.  E.  918.  In 
the  last  case  it  is  said :  ''The  master  is  never  exonerated  by 
the  negligent  omission  of  subordinates  to  perform  duties 
which  are  imposed  upon  him  in  his  character  as  master» 
resulting  in  injury  to  other  employees."  Inspection  to  dis- 
cover whether  an  appliance  is  defective  is  as  much  a  part  of 
the  work  of  furnishing  safe  appliances   as  reparation  after 
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the  defect  is  discovered,  and  in  the  Bailey  Case  the  negli- 
gence alleged  was  failure  to  inspect. 

We  may  concede  that  the  question  whether  a  faulty  act  or 
omission  complained  of  is  negligence  in  the  discharge  of  the 
duty  of  the  master,  as  such,  or  is  in  a  detail  of  the  work, 
may  depend  on  the  manner  in  which  the  work  is  carried  on. 
We  may  also  assume,  for  the  argument,  that  it  was  within 
the  power  of  the  defendant  to  have  so  conducted  its  business 
as  to  have  made  its  trainmen  both  brakemen  and  car  inspect- 
ors. But  the  question  remains  whether  it  did  so  in  this 
case,  and  whether  such  is  the  effect  and  object  of  the  rule 
promulgated.  The  question  is  not  without  interest  to  the 
defendant  in  other  cases  than  that  before  us.  If  the  same 
servant  is  to  discharge  the  duties  of  separate  positions,  he 
must  have  the  necessary  qualification  for  each,  to  be  a  com- 
petent fellow  servant.  If  a  brakeman  is  to  act  as  car^inspector, 
he  must  have  the  expert  skill  and  knowledge  which  a 
jury  might  find  was  necessary  to  discharge  the  duties  of  the 
latter  position,  and  the  defendant  might  find  itself  very  much 
circumscribed  in  its  appointment  of  trainmen.  We  think  it 
quite  plain  that  the  defendant  never  intended  to  blend,  nor 
has  blended,  the  two  distinct  positions  of  brakeman  and 
inspector.  It  appears  that,  as  a  matter  of  fact,  it  has  assumed 
to  inspect  cars  at  its  terminus  by  servants  especially  desig- 
nated for  that  purpose.  The  rule  promulgated  by  the  com- 
pany must  have  a  reasonable  construction.  It  imposed  on  the 
trainmen  the  obligation  of  examination  of  the  appliances  which 
their  services  compelled  them  to  use,  both  for  their  own  protec- 
tion and  the  protection  of  the  property  of  the  master  and  the 
persons  of  their  fellow  servants.  The  examination,  however, 
was  not  necessarily  to  be  that  of  an  expert  inspector,  but 
such  as  the  ordinary  knowledge  of  brakemen,  and  the  time 
allowed  for  the  purpose  consistent  with  their  other  duties, 
would  enable  them  to  make.  We  concur  in  what  is  said  by 
Justice  Hatch  in  Myers  v.  Railroad  Co.,  44  App.  Div.  11, 
60  N.  Y.  Supp.  422  :  **It  is  quite  evident  that  the  measure 
of  obligation  which  is  imposed  upon  an  employee  of  this 
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character  by  virtue  of  this  rule  is  much  less  strict  than  is 
imposed  upon  employees  of  the  defendant  charged  with  the 
specific  duty  of  inspecting  cars  for  the  express  purpose  of  dis- 
covering their  condition,  and  the  reason  for  such  distinction 
is  obvious.  A  brakeman  has  other  duties  and  obligations 
resting  upon  him  than  that  of  inspection,  and  in  many  cases 
such  duties  almost  wholly  exclude  any  opportunity  to 
examine  the  various  appliances  which  he  is  required  to  use. 
Under  such  circumstances  the  rule,  interpreted  in  the  strict 
sense,  would  impose  an  obligation  which  the  employee  would 
have  little  or  no  opx)ortunity  to  discharge.  It  must,  there- 
fore, be  subject  to  a  reasonable  interpretation,  measured  in 
degree  by  the  opportunity  to  examine  and  the  character  of 
the  existing  defect."  Under  this  view,  by  reason  of  the 
difference  between  the  duty  of  inspection,  resting  on  the 
trainmen,  and  that  imposed  on  the  car  inspectors,  the  two 
classes  are  not  fellow  servants  within  the  rule  which  exempts 
the  master  from  liability.  The  question  of  the  effect  of  sim- 
ilar rules  arose  in  Pratt  v  Railway  Co.,  63  Hun  616,  18  N. 
Y.  Supp.  682,  affirmed  without  opinion  in  136  N.  Y.  654, 
32  N.  E.  1016;  and  O'Malley  v.  Railroad  Co.,  67  Hun  130, 
22  N.  Y.  Supp.  48,  affirmed  without  opinion  in  142  N.  Y. 
665,  37  N.  E.  570, — in  both  of  which  cases  recoveries  for 
defective  appliances  were  upheld.  '  These  decisions  seem 
conclusive  on  the  question  before  us,  though  we  have  treated 
it  as  an  original  one. 

Prom  the  views  already  expressed  it  is  apparent  that  a 
failure  to  discover  defects  which  would  constitute  negligence 
in  a  car  inspector  might  not  necessarily  establish  contributory 

negligence  on  the  plaintiff's  part.  The  ques- 
aiSi^eauirin*     tiou  was  for  the  jury.     There  is  this  further  to 

Brakemen  to 

SSJf*^***"*      be  said :     Under  the  rule,  the  duty  of  inspecting 

the  brakes  on  the  train  did  not  rest  on  the 
plaintiff  alone,  but  on  him  and  the  other  trainmen.  The 
evidence  tends  to  show  that  in  the  necessary  division  of 
duties  between  the  several  trainmen  the  inspection  of  the 
brake  that  proved  defective  did  not  fall  upon  the  plaintiff. 
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Assnmins:  that  there  was  negligeuce  on  the  part  of  his  fellow 
brakemen,  such  negligence  would  not  be  imputable  to  the 
plaintiff,  or  preclude  a  recovery  by  him.  Cone  v.  Railroad 
Co.,  81  N.  Y.  206;  Coppins  v.  Railroad  Co.,  122  N.  Y.  557, 
25  N.  S.  915.  The  judgment  of  the  appellate  division  should 
be  reversed,  and  the  judgment  entered  on  the  verdict  of  the 
jury  at  trial  term  should  be  affirmed,  with  costs. 

Bartlbtt,  Martin,  Vann,  and  Wbrnbr,  JJ.,  concur. 
Parkbr,  C.  J.,  not  voting.    Gray,  J.,  not  sitting. 

Judgment  reversed,  etc. 


Continental  Trust  Co.  of  City  of  New  York 

V. 

Toledo,  St.  L.  &  K.  C.  R.  Co.  et  al. 
In  te  Rhode  Island  Locomotive  Works. 

{Circuit  Court,  N.  D,  Ohio,  W.  D,,  April 20, 1899.) 

Receiverships — Priority — Claims  for  Equipments.* — A  claim  for 
necessary  equipments,  furnished  a  railroad  a  few  months  prior  to 
the  appointment  of  its  receiver,  is  not  entitled  to  priority  of  payment 
out  of  the  corpus  and  earning's  of  its  property  over  a  vested  mort- 
gage lien,  where  they  were  furnished  on  the  faith  of  the  credit  of  an 
equipment  company  and  a  person  largely  interested  in  the  stock  of 
the  railroad,  althoug'h  the  railroad  g'ave  its  notes  in  payment. 

E,  C.  Henderson^  for  Continental  Trust  Co. 

Potter  &  Emery  f  for  Rhode  Island  Locomotive  Works. 

Taft,  Circuit  Judg^e.  The  question  is  on  the  exceptions 
to  the  report  of  the  master  as  to  the  priority  over  the  mort- 
gage bonds  of  the  claim  made  by  the  Rhode  Island  Locomo- 
tive Works  upon  notes  given  by  the  railroad  company  for 
the  last  20  per  cent,  of  the  purchase  price  of  certain  locomo- 
tives furnished  to  the  railroad  company,  part  of  them  eight 
months  before  the  receivership,  and  part  of  them  four  months 

*See  note  at  end  of  case. 


L. 
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before  the  receivership.  The  railroad  company  was  in  ^jeat 
need  of  addition  to  its  locomotive  equipment.  It  applied  to 
the  Rhode  Island  Locomotive  Works  to  furnish  them.  It 
had  no  money  wiih  which  to  pay  for  them.  It  was  asjeed 
that  the  Railroad  Equipment  Company,  a  third  corporation, 
should  take  title  to  the  locomotives ;  should  pay  to  the  Rhode 
Island  Locomotive  Works  80  per  cent,  of  the  purchase  price ; 
should  enter  into  a  contract  of  lease  and  conditional  sale  with 
the  railroad  company,  by  which,  after  the  company  should 
have  paid  the  80  per  cent,  of  the  purchase  price,  with  inter- 
est, the  title  of  the  locomotives  should  be  free  and  unincum- 
bered in  the  railroad  company.  The  locomotive  works 
received  pay  for  the  additional  20  per  cent,  in  notes  of  the 
railroad  company  indorsed  by  S.  H.  Kneeland,  who  was 
largely  interested  in  the  stock  of  the  railroad  company.  It 
is  contended  by  the  Rhode  Island  Locomotive  Works  that  it 
has  an  equity  prior  in  rig^ht  to  that  of  the  mortgagee,  to  be 
paid  out  of  the  earnings  and  corpus  of  the  property,  because 
it  furnished  this  equipment  at  a  time  when  it  was  needed  to 
keep  the  company  up  as  a  going  concern.  The  master, 
after  a  full  hearing  and  a  very  satisfactory  discussion 
of  the  authorities,  has  reached  the  conclusion  that 
the  locomotive  works  contracted  this  loan  of  20  per 
cent,  on  the  faith  of  the  credit  of  the  company  and 
S.  H.  Kneeland,  and  that  the  claim  does  not  come 
within  the  class  of  claims  which  the  supreme  court  has  held 
may  be  given  priority  to  a  vested  mortgage  lien.  I  fully  con- 
cur in  this  conclusion,  and  think  it  well  sustained  by  the 
authority  of  Penn  v.  Calhoun,  121  U.  S.  251,  7  Sup.  Ct.  906, 
and  Thomas  v.  Car  Co.,  149  U.  S.  95,  13  Sup.  Ct.  824. 

The  exceptions  to  the  master's  report  are  overruled,  and 
the  report  confirmed. 

NOTE. 

Mortgages— Priority  of  Note  for  Supplies  Secured  by  Collateral.— 
The  circuitistance  that  a  company  furnishing  rails  to  a  railroad  com- 
pany demanded  and  received  collateral  security  to  a  large  amount 
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from  the  railroad  company  during*  the  negotiations  resulting  in  the 
execution  of  renewal  notes  under  the  last  contract  for  rails  tended 
to  show  that  the  former  did  not  regard  itself  as  entitled  to  an 
equitable  claim  upon  the  net  earnings  of  the  railroad  company  in 
preference  to  mortgage  creditors,  but  relied  upon  the  general  credit 
of  the  railroad  company.  Lackawanna  I.  &  C.  Co.  v.  Farmers'  L. 
A  T.  Co.  (U.  S.),  20  Sup.  Ct.  363. 


State  ex  reL  Cumbbrlanb  Tklbphone  &  Tblbgraph  Co* 

V, 

Texas  &  P.  Ry.  Co. 

{Supreme  Court  of  Lauisiana,  Feb.  /g,  igoo, ) 

Removal  of  Cause  to  Federal  Court.— If  the  suit  could  not  origi- 
nally have  been  brought  in  the  United  States  circuit  court  for  want 
of  jurisdiction,  a  fortiori  it  could  not  be  transferred  to  that  court 
from  the  district  court. 

Carriers  of  Freight — Discrimination — Mandamus.* — Where  a  com- 
plainant seeks  to  force  a  railroad  company  to  afford  it  facilities 
equal  to  those  given  to  a  favored  rival,  the  court  may  issue  a  man' 
damus  to  compel  it  to  serve  both  alike. 

Same — Same — Same — Constitutional  Law. — A  decree,  made  per- 
emptory, which  requires  a  common  carrier  to  serve  conflicting  inter- 
ests without  preference,  does  not  have  the  effect  of  denying  the  equal 
protection  of  the  laws  to  the  defendant  railway  company. 

Same — Tender  of  Facilities. — Where  it  appears  that  more  of  a 
tender  than  made  of  cars  for  transportation  would  have  been  a  mere 
waste  of  time  and  money,  a  useless  expenditure  of  either  is  not 
required. 

Same — Mandamus. — While  it  is  true  that  the  court  has  no  legal 
right  to  manage  the  railroad,  or  direct  the  details  of  its  operation, 
or  make  contracts  for  the  railroad  company,  it  may  issue  a  writ  of 
mandamus  to  compel  it  to  perform  a  duty  clearly  defined  under  the 
law. 

(Syllabus  by  the  Court.) 

Appbal  by  defendant  from  parish  of  Orleans  civil  dis- 
trict court.     Affirmed. 

•See  Cumberland  Tel.  &  Tel.  Co.  v,  Morgan's  Lr.  &  T.  R.  Co. 
(La.),  13  Am.  &  Eng.  R.  Cas.,  N.  S.,  71  and  note^  p.  84. 
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Howe,  Spencer  &  Cocke  and  Clegg  &  Quiniero^  for  appel* 
lant. 
Dart  &  Kernan,  for  appellee. 

Brbaux,  J.     Plaintiff  seeks  by  mandamus  to  compel  the 

defendant  railroad  company  to  haul  special  cars  and  run 

special  trains,  in  order  to  distribute  poles,  wires,  and  cross 

arms  between  stations,  enabling  it  thereby  to  hasten  the  con- 

-* .  ^         struction  of  a  telephone  line  between  the  city 

Oaae  Stated.  '^ 

of  New  Orleans  and  Shreveport.  Relator 
avers  that  it  owns  its  own  right  of  way  along  the 
line  of  defendant's  road;  that  it  requested  it  to  receive 
its  freight  and  transport  it  to  points  where  it  is  needed; 
that  the  latter  refuses  to  transport  these  poles  and  other 
freight,  owing  to  an  unlawful  combination  and  conspir- 
acy with  the  Western  Union  Telegraph  Company,  entered 
into  contrary  to  public  policy  and  in  violation  of  the  organic 
law  of  the  state.  It  further  avers  that  defendant,  as  a  pub- 
lic carrier,  is  bound  by  its  charter  to  treat  all  alike.  The 
defendant,  on  the  other  hand,  controverts  plaintiff's  right  to 
the  writ  of  mandamus  on  a  number  of  grounds,  filed  in  its 
answer  to  the  proceedings.  They  are  clearly  set  forth  in 
respondent's  assignment  of  errors,  which,  after  having  made 
a  summary  of  the  evidence,  we  will  note. 

As  relates  to  the  testimony,  it  appears  that  relator,  by 
letters  and  through  one  of  its  clerks,  requested  the  defendant 
to  receive  its  freight.  To  this  request  no  answer  was  given* 
except  that  filed  in  this  suit,  to  which  we  have  before  referred. 
Relator,  in  the  answer,  says  that  it  could  perform  the  serv- 
ices required  of  it  by  relator  without  great  loss  or  inconvenience 
either  to  it  or  the  traveling  public,  or  to  those  for  whom  it 
carries  freight;  that  this  loss  and  inconvenience  can  be 
avoided  by  distributing  between  trains  (that  is,  between  the 
times  of  trains,  and  avoiding  passing  trains  by  switching  its 
construction  train  to  a  side  track) ;  that  this  can  be  managed 
with  safety,  and  the  construction  train  kept  out  of  the  way  of 
regular  trains,  by  giving  notice  usually  given  to  such  trains 
by  dispatchers;  that  there  are  switches  and  sidings  between 
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the  regular  stations  on  which  trains  stop  to  g^et  out  of  the 
way  of  other  trains  ;  that  the  material  can  safely  and  without 
inconvenience  be  delivered  between  stations  by  running  the 
construction  train  at  a  moderate  rate  of  speed  and  stopping  at 
every  150  feet,  at  which  distance  it  is  needed  by  relator  for 
the  construction  of  its  line ;  that  this  manner  of  doing  this 
work  is  not  extraordinary  at  all,  and  while  it  is  being  done 
the  train  can  be  controlled  and  ^  the  work  done  with  perfect 
safety;  that  by  the  exercise  of  sound  judgment  the  poles  and 
other  materials  are  thrown  out  at  every  150  feet  on  the  line 
without  the  least  danger;  that  the  delivery  would  not  be 
entirely  unusual  on  defendant's  road,  as  it  delivers  freight 
where  there  is  no  station.  There  is  testimony  showing  that, 
on  a  number  of  roads,  materials,  such  as  poles,  cross  arms, 
and  insulators,  were  delivered  in  the  same  manner  as  it  is 
proposed  by  relator  to  deliver  and  distribute  its  materials 
along  the  line.  This  distribution  was  done  on  a  special  dis- 
tribution train,  which  was  not  unwieldy,  and  was  not  in  the 
way  of  other  trains.  The  testimony  sets  forth  that  relator 
would  be  greatly  benefited  by  the  service  for  which  it  sues, 
for  the  reason  that  the  country  through  which  its  line  runs  is 
partly  swamp,  covered  with  water  three  or  four  feet  deep  in 
some  places,  and  there  is  also  much  underbrush  and  trees, 
through  which  it  is  impossible  for  a  human  being  to  carry 
freight.  It  appears  that  defendant  delivered  some  of  relator's 
materials  at  stations.  The  disagreement  relates  to  the  pole 
places  between  stations.  The  witnesses  for  relator  ( and  there 
are  a  number  of  them)  all  agree  in  the  statement  that  the 
work  in  question  can  be  performed  by  the  respondent  with- 
out inconvenience  or  loss.  Defendant  examined  only  one 
witness, — its  freight  agent.  He  denies  that  an  actual  and 
physical  tender  was  made  by  relator,  for  transportation,  of 
freight  for  distribution  between  stations.  He  says  that  he 
apprehended  danger  if  materials  were  thrown  off  from  trains 
moving  at  a  rate  of  more  than  2  or  2  >^  miles  an  hour.  His 
theory  was  if,  in  throwing  off  poles,  say  30  or  40  feet  long, 
18  (N  s)  A  &  E  R  Cas— 26 
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weighing  600  or  800  pounds,  there  happened  to  be  some  mis- 
take made,  it  might  fall  under  the  train,  instead  of  on  the 
side,  and  derail  it,  or  go  through  the  car.  He  mentioned 
other  possible  dangers  in  this  work,  and  said  that  there  was 
an  element  of  danger,  because,  being  an  irregular  train  on 
the  line,  it  might  result  in  a  collision  between  itself  and  a 
regular  train. 

The  judge  of  the  district  court  made  the  writ  of  mandamus 
peremptory,  and  ordered  respondent  to  receive  from  and  trans- 
fer and  deliver  for  relator  the  poles,  cross  arms,  and  other 
materials  offered  for  shipment  by  relator  for  the  purpose  of 
building  its  telephone  line  along  the  line  and  route  of  defend- 
ant's railroad  from  the  places  mentioned  in  the  judgment, 
and  particularly  in  the  swamp  and  other  inaccessible  places 
between  the  points  mentioned.  The  power  was  recognized 
in  the  defendant  company  of  regulating  the  time,  order,  and 
manner  of  delivery,  so  as  not  to  interfere  with  their  regular 
business  and  passenger  traffic,  and  to  charge  just  and  proper 
payment  for  the  service.  Prom  the  judgment  the  respondent 
appeals,  and  assigns  a  number  of  errors  in  the  judgment* 
which  we  will  pass  upon  in  the  order  in  which  they  are 
stated  in  respondent's  brief. 

The  first  error  assigned  assails  the  judgment  as  erroneous 
on  grounds  included  in  the  different  assignments  of  error 
following  the  first  ground  of  assignment  of  error.     The  sec- 
ond assignment  sets  forth  that  the  court  erred  in 
oajj'gtoFed-       proceeding  with  the  trial  of  the  cause,  against 

appellant's  exception,  after  the  cause  had  been 
properly  removed  to  the  United  States  circuit  court  for  the 
Eastern  district  of  Louisiana,  and  improperly  remanded  by 
the  United  States  courts  to  the  state  courts.  Defendant 
especially  claimed  its  federal  rights  under  the  constitution  of 
the  United  States.  The  circuit  court  of  the  United  States 
remanded  the  case  to  the  state  courts  for  the  reason  that  the 
defendant  corporation  is  a  Louisiana  one,  operating  in 
Louisiana.  This  fact  is  not  denied  by  defendant.  The 
ground  of  objection   is   that   it   was  erroneously    remanded 
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becanse  the  action  is  removable  under  the  judiciary  act  of 
1887.  We  have  read  the  act,  bearing  in  mind  defendant's 
contention,  and  have  not  found  that  its  cause  comes  within 
that  act.  It  was  within  the  cognizance  of  the  district  court. 
We  understand  that  this  corporation  has  been  created  by  the 
laws  of  the  state  in  addition  to  the  corporate  powers  it  claims 
under  United  States  law.  The  removal  was  not  sustained  by 
any  law  to  which  the  defendant  referred,  and,  now  that  it  is 
before  us  on  appeal,  we  have  not  been  informed  under  which 
of  the  different  sections  of  the  law  invoked  defendant  claimed 
the  right  to  remand.  We  have  not  found  any  provision  to 
sustain  its  removal.  As  relates  to  the  federal  rights,  they 
are  not  before  us  for  consideration  at  this  time.  They  come 
up  in  different  proceedings. 

In  the  next  place,  we  are  informed  by  the  appellant  that 
the  Texas  &  Pacific  Railway  Company  is  established  by  con- 
gress to  connect  the  Atlantic  and  Pacific  Oceans  by  a  mil- 
itary and  post  road,  and  that  no  law  of  any     q^j^^^,^ 
state  shall  be  sanctioned  which  impedes  it,  and    ^^^^ 
that  the  ruling  and  judgment  of  the  district    *'^***™'**' 
court  unlawfully  contravenes  this  federal  right.     It  does  not 
appear  from  the  evidence  that  appellant's  road,  as  a  military 
or  post  road,  will  be  impeded  or  interfered  with  in  any  man- 
ner by  the  proposed  service.     All  the  witnesses,  except  one, 
sustain  the  averment  that  not  only  the  appellant  will  not  in 
any  manner  be  impeded  as  a  post  road,  but  that  its  business 
will  not  in  any  manner  at  all  be  interfered  with,  and  that 
under  proper  management  (and  none  other  is  contemplated, 
as  we  take  it)  appellant's  business  will  not  in  any  manner 
be  affected.     Even   the  appellant's    witness,   to   whom  we 
have  just  referred,  in  answer  to  the  following  question  :  **If 
I  were  to  call  upon  you  as  a  man  in  authority,    and   say  to 
you,  'I  want  to  hire  through  you,   from  your  railroad  com- 
pany, one  or  more  flat  cars,  to  be  taken  out  by  your  engineer, 
and  under  your  supervision,  and  entirely  suiting  your  con- 
venience, in  order  to  dump  poles,'   how  could  that  interfere 
with  your  traffic  arrangements,  and  how  could  you  deny  me 


404  CARRIERS  OF  FREIGHT  ^^\  XVIII 

(NS) 

State  ejc  rel,  v.  Texas  &  P.  Ry.  Co 

that  right?  You  cannot  answer  that  question,*' — answered, 
''No."  At  this  point,  appellant's  counsel,  claiming  all  of 
its  federal  rights  as  conferred  and  acquired  by  congress  in 
different  acts,  contend  with  great  earnestness  and  clearness 
that  a  writ  of  mandamus  to  compel  a  railroad  company  to  do 
a  particular  act  in  constructing  its  roadbed  and  buildings, 
or  in  running  its  trains,  can  be  issued  only  when  there  is  a 
specific  duty  on  its  part  to  do  the  act,  and  a  clear  proof  of 
the  breach  of  that  duty;  citing  Northern  Pac.  R.  Co.  v. 
Washington  Territory,  142  U.  S.  492,  12  Sup.  Ct.  283,  35  Ir. 
Ed.  1092.  The  issue  in  the  cited  case  was  whether  the  court 
could  compel  the  respondent  by  a  writ  of  mandamus  to  erect 
and  maintain  a  station  house  at  a  point  named,  and  the 
langfuage  of  the  court  should  be  read  with  reference  to  that 
issue,  presenting  an  entirely  different  state  of  facts  from  that 
before  us  for  decision  in  the  present  case.  The  court  held 
in  the  cited  case  that  the  railroad  company  could  not  be  com- 
pelled to  erect  and  maintain  stations,  and  the  court,  pur- 
suing the  question  further  in  that  connection,  said  that  there 
was  no  specific  legal  duty  on  its  part  to  do  that  act,  and 
therefore  mandamus  did  not  lie.  Here  (different  from  the 
cited  case)  we  take  it  that  the  purpose  is  to  maintain  similar 
service  as  that  rendered  to  the  Western  Union  Telegraph 
company,  a  corporation  entirely  independent  of  the  appellant, 
and  using  the  telegraph  line  along  the  route  of  the  Texas  & 
Pacific  Railroad  Company,  as  made  evident  by  the  return  of 
property  made  for  taxation  by  the  respondent.  The  evidence 
shows  that  telegraph  poles  and  other  materials  were  delivered 
from  slowly -moving  trains  on  defendant's  road.  As  the 
defendant  owns  no  telegraph  line  along  its  track  in  Louisiana, 
it  follows  that  they  must  have  delivered  the  materials  to  the 
Western  Union  for  the  repair  and  improvement  of  its  line. 
The  evidence  shows  that  other  companies  (and  this  company, 
too,  we  may  say)  have  carried  freight  to  points  other  than 
stations.  The  rule  applying  has  made  it  the  specific  duty  of 
carriers  to  serve  all  alike.  Favors  and  preferences  are  to  be 
avoided.     A  common  carrier  cannot  carry  for  one  and  refuse 


4m  &  Bug  CA&SISSS  OF  FREIGHT  405 

RCas 

State  ex  reL  v.  Texas  &  P.  Ry.  Co 

to  carry  for  another.  A  railway  is  without  right  to  grant 
privileges  where  the  public  is  concerned.  *'If  the  company 
possessed  this  right,  it  might  build  up  one  set  of  men  and 
destroy  others ,  advance  one  kind  of  business  and  break  down 
another,  and  make  even  religion  or  politics  the  test  in  the 
distribution  of  its  favors"  (quoted  from  Sandford  v.  Railroad 
Co.,  2^  Pa.  St.  382,  in  Chicago  &  N.  W.  R.  Co.  v.  People, 
8  Am.  Rep.  690,  in  which  that  court  maintained  a  writ  of 
mandamus  compelling  the  company  to  perform  the  service 
xequested).  "The  business  of  the  common  carrier  is  for  the 
public,  and  it  is  his  duty  to  serve  the  public  indifferently. 
He  is  entitled  to  a  reasonable  compensation;  but,  on  pay- 
ment  of  this,  he  is  bound  to  carry  for  whomsoever  will 
employ  him  to  the  extent  of  his  ability.''  Messenger  v. 
Railroad  Co.,  18  Am.  Rep.  756.  The  services  to  be  rendered 
by  a  common  carrier  exclude  the  right  to  give  special  pref- 
erence. Id.,  37  N.  J.  Law,  531,  citing  New  England 
Exp.  Co.  V.Maine  Cent.  R.  Co.,  57  Me.  196. 

This  brings  us  to  the  objection  urged  by  the  defendant  in 
snpport  of  the  assignment  of  error  arising  from  the  asserted 
attempt  to  take  away  a  valuable  right  of  property  vested  in 
appellant  without  due  process  of  law.     It  being 


the  duty  of  the  appellant  not  to  discriminate  in    gj^^-oonatt- 


its  service  to  the  public,  and  to  serve  all  impar- 
tially, a  decree  requiring  service  without  discrimination  is 
not  the  taking  away  of  a  valuable  right  of  property,  but  is 
the  enforcement  of  a  duty.  Under  the  laws  as  we  take  them, 
the  appellant  is  expected  to  give  good  reasons  for  not  serving 
one  who  offers  to  pay  any  reasonable  amount  required  for 
the  service.  We  have  not  found  good  reasons  for  its  refus- 
ing to  serve  relator.  It  is  not  proposed  to  interfere  in  any 
manner  with  the  traffic  or  other  business  of  the  company. 
Prom  this  point  of  view  there  is  no  interference  with  the 
right  of  property.  It  is  not  an  arbitrary  exercise  of  the 
powers  of  government.    It  is  due  process  of  law. 

The  other  assignments  of  error,  in  the  order  in  which  they 
were  argued,  the  fifth  and  sixth,  are  considered  and  passed 
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upon  together.  Appellant  sets  forth  in  these  assignments 
that  it  is  elementary  that  no  action  for  damages  can  be  main- 
tained against  a  common  carrier,  nor  can  mandamus  lie, 
unless  the  carrier  has  been  put  in  default  in  some  one  of  the 
methods  known  to  the  law.  We  do  not  disagree  with  coun- 
sel's view  of  the  law  on  this  point;  but  it  must  be  conceded 
that  one  may  waive  the  tender,  either  expressly  or  tacitly,  and 
also  that  one  cannot  be  expected  to  do  vain  things .    In  addition 

to  the  proof  of  repeated  requests  made  by  rela- 
Bw^T^uiarof  tor  for  the  transportation  of  its    material,  the 

traffic  manager  testified  that  the  appellant 
would  have  refused  to  hire  engine  and  cars  to  the  relator  for 
the  purpose  of  transporting  telegraph  poles  and  materials. 
It  would  only  have  been  a  waste  of  time  and  a  useless 
expenditure  of  money  to  have  made  a  physical  tender  of  cars 
and  material  therein.  Under  the  circumstances,  the  steps 
taken  by  the  relator  were  equivalant  to  a  physical  tender  of 
cars  by  relator  for  the  transportation  of  its  poles,  which 
we  understand  is  usual  in  such  cases. 

We  pass  to  the  seventh,  eighth,  and  ninth  assignments, 
also  considered  together :  Appellant  contends,  in  support* 
of  its  position,  that  there  was  no  law  authorizing  the  lower 

court  to  render  a  judgment  making  the  manda- 
dSSSii!''""         mus  peremptory,  that  it  never  held  itself  out  as 

a  common  carrier  to  distribute  freight  between 
stations,  and  that,  even  if  it  has  now  and  then  chosen  to 
deliver  freight  at  a  platform,  a  flag  station,  or  a  road  cross- 
ing, that  does  not  authorize  any  one  else  to  compel  the  rail- 
road to  repeat  such  an  act.  As  thus  stated,  it  may  be  that 
mandamus  would  not  lie;  but  here  we  think  the  case  presents 
different  conditions.  Relator  seeks  to  compel  the  perform- 
ance of  the  same  service  as  that  performed  for  a  rival  com- 
pany, in  order  that  it  may  compete  in  its  line.  As  between 
these  two  companies,  the  evidence  shows  that  discrimination 
would  be  the  result.  One  company  would  be  given  the 
opportunity  to  live  and  prosper,  while  the  other,  as  relates  to 
this  line,  must  go  out  of  existence.     This,  we  think,  may  be 
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prevented  by  way  of  mandamus.  Appellant  states  further 
in  the  brief  that  the  fact  that  it  wishes  to  distribute  poles 
and  cross  arms,  etc.,  between  stations,  to  the  end  that  a 
teleg^raph  line  on  its  right  of  way  may  be  constructed  and 
repaired,  does  not  impose  any  legal  obligation  on  it  to  dis- 
tribute freight  for  other  people;  that  it  simply  amounts  to 
a  necessary  repair  or  construction  of  one  of  the  necessary 
appliances  of  a  railroad,  and  does  not  differ  from  the  distri- 
bution of  its  ties  and  rails.  Here,  again,  we  are  not  inclined 
to  differ  greatly  from  counsel.  Our  conclusion  would  be 
different  if  appellant  had  only  provided  facilities  to  repair 
or  reconstruct  its  own  line;  but  we  have  seeli  that  the  line  is 
not  owned  by  the  appellant,  and  the  service  of  the  Western 
Union  is  separate  and  distinct  from  that  which  the  appellant 
renders  to  the  public.  We  have  carefully  examined  each  of 
the  references  cited  by  appellant,  but  we  have  not  found  that 
they  sustain  any  position  which  must  result  in  discrimina- 
tion between  conflicting  interests. 

Our  attention  is  called  by  counsel  to  the  fact  that  a  rigid 
distinction  has   always  been  made   in  the  constitution  of 
I/Ouisiana  between  executive  power  on  the  one  hand   and 
judicial  power  on  the  other;  that  during  current  years,  in  one 
way  or  another,  large  administrative  powers  have  grown  up. 
in  the  United  States,  the  creation  of  which  has  been  sug- 
gested by  the  experience  of  Prance,  Germany,  and  England. 
Railroad  commissioners  have  been  vested  with  the  authority- 
to  inquire  into  matters  such  as  these  here  involved.     We  think' 
it  answer  enough  to  state  that  there  is  a  controversy  between , 
relator  and  respondent  involving  a  right  valued  at  more  than 
$2,000,  and  that  the  organic  law  vests  this  court  with  juris- 
diction to  decide  such  controversies.     The  right  claimed  and. 
the  questions  involved   are  within  the   court's  juisdiction. 
We  would  not  be  justified  in  declining  to  exercise  our  juris- 
diction, in  a  matter  which  no  court  has  ever  declined  to  con- . 
sider,  on  the  ground  urged  by  appellant,  when  the  facts  are . 
as  they  are  here. 

Appellant  with  great  confidence  avers  that  a  federal  ques  - 
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tion  is  involved.  We  have  not  given  the  question  of  federal 
juisdiction  very  much  thought,  and  express  no  opinion  upon 
it.  If  there  is  a  federal  question  involved,  the  supreme  court 
of  the  United  States  will  give  the  matter  consideration,  and 
rectify  thje  error j  if  error  there  be,  in  our  view  of  the  law. 

This  is  the  second  decision  rendered  on  this  line  in  recent 
times.  We  have  found  no  reason  to  change  our  views  from 
those  expressed  in  the  first*  Cumberland  Telephone  &  Tele- 
graph Co.  V.  Morgan's  L.  &  T.  R.  Co.,  51  La.  Ann.  29. 
13  Am.  & Eng.  R.  Cas.,  N.  S.,  71, 24  South.  803.  It  is  there- 
fore adjudged,  ordered,  aud  decreed  that  the  judgment 
appealed  from  be>  and  the  same  is  hereby,  affirmed. 

3LANCHARD,  J.,  rests  his  concturence  upon  the  ground 
that«  defendant  company  having  performed  and  continuing 
to  perform  the  same  ^rvice  lierein  demanded  for  the  West- 
ern Union  Telegraph  Company,  it  cannot  be  permitted  to 
discriminate,  and  owes  the  duty  of  performance  to  relator, 
and  this  duty,  being  of  a  nature  public,  may  be  enforced 
by  mandamus. 

On  Application  for  Rehearing. 
(June  26,  1900.) 

Blanchard,  J.  Defendant  company  is,  quoad  its  lines  in 
Louisiana,  a  Louisiana  corporation.  It  acquired  by  pur- 
chase and  absorption  the  franchise  rights  and  lines  of  the 
New  Orleans  Pacific  Railway  Company,  which  held  under  a 
legislative  charter  from  the  state  of  Louisiana,  and  whose 
domicile  was  the  city  of  New  Orleans.  See  Act  No.  14, 
Acts  La.  1876,  and  articles  of  agreement  of  consolidation 
between  the  Texas  Pacific  Railway  Company  and  the  New 
Orleans  Pacific  Railway  Company,  found  in  the  record.  It 
is  not  true  that  the  court,  in  its  decree  heretofore  rendered, 
has  assumed  the  authority  to  manage  defendant  company's 
railway  and  to  direct  the  running  of  its  trains.  All  the 
decree  does  is  to  require  of  the  company  the  performance  of 
the  same  service  for  relator  that  it  has  extended  to  others 
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notably  the  Western  Union  Telegraph  Company.  The  evi- 
dence establishes  that  poles  and  materials  for  the  construc- 
tion, repair,  and  maintenance  of  the  Western  Union  lines 
have  been  distributed  by  the  cars  of  plaintiff  company 
between  stations,  and  that  this  has  been  going  on  for  years, 
and  still  goes  on.  It  also  establishes  that  it  has  been  con- 
stantly the  practice  of  defendant  company  to  deliver  freight 
for  planters  and  others  between  stations,  and  to  receive  for 
transportation,  at  points  between  stations,  rice,  sugar,  etc. 
This  being  shown,  it  is  held  that  the  company  may  not  dis- 
criminate, and,  when  called  upon  under  conditions  that  are 
xeasonable,  must  perform  the  like  service  for  relator ;  and  the 
duty,  being  of  a  public  nature,  is  enforceable  by  mandamus. 
The  evidence  also  shows  that  the  same  service  herein 
required  of  defendant  company  has  been  freely  accorded  this 
relator  and  others  by  other  railroad  companies  over  their 
lines  in  this  and  other  states.  Relator,  it  appears,  owns  its 
own  cars,  on  which  are  loaded  its  telephone  and  telegraph 
XK>les.  It  applied  to  defendant  company  to  haul  these  cars 
over  its  lines  between  New  Orleans  and  Shreveport  and 
throw  the  poles  off,  or  permit  them  to  be  thrown  off,  at  con- 
venient distances.  Other  railroad  companies,  operating  lines 
of  railway  into  and  out  of  New  Orleans,  had  done  this,  and 
defendant  company  does  the  same  for  the  Western  Union 
Telegraph  Company,  a  rival  line.  It  refused  the  service  to 
relator.  That  it  is  the  province  of  the  court  to  say  to  this 
common  carrier,  '*What  you  do  for  others  you  cannot  refuse 
to  relator,'*  cannot,  we  think,  be  seriously  questioned.  And 
in  so  saying,  and  enforcing  by  its  writs  the  performance  of 
the  duty,  it  is  not  apparent  that  defendant  company  is  denied 
any  of  the  rights,  privileges,  and  immunities  granted  to  it 
by  the  several  acts  of  congress  referred  to  in  the  application 
ior  rehearing  and  in  the  briefs  filed  on  its  behalf.  The  rehear  - 
ing  applied  for  is  denied. 
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I1.1.1N01S  Cent.  R.  Co. 

V. 

BOGARD  et  al. 
(Supreme  Court  of  Mississippi^  May  7^,  /900.) 

Carriers  of  Freight — Liability  for  Failure  to  Deliver. — Nothing- exon- 
erates a  carrier  from  the  obligation  to  deliver  the  freig-ht  at  the  point 
of  destination,  except  the  act  of  God  or  the  public  enemy,  or  the  con- 
duct of  the  shipper. 

Nondelivery  of  Freight — Damages.* — The  measure  of  damages  for^ 
nondelivery  of  freight  is  its  value  at  the  place  of  destination. 

Same — Limiting  Liability.! — A  common  carrier  of  freight  cannot 
validly  contract  for  exemption  from  damages  arising"  out  of  its  own 
negligence,  even  to  the  extent  of  limiting  its  liability  to  the  value  of : 
the  freight  at  the  place  of  shipment. 

Same — Notice  of  Claim — Waiver. — A  clause  in  the  contract  of  af- . 
freightment  that  a  claim  for  damages  to  the  cattle  shipped  shall  not 
be  valid,  unless  in  writing,  sworn  to,  and  delivered  to  the  carrier's  ' 
agent  within  10  days  after  knowledge  of  the  injury,  cannot  be  taken  ' 
advantage  of  by  the  carrier,  where  the  agent  was  written  to  in  regard 
to  the  claim,  and  the  shipper  received  several  letters  in  reply,  in  none*, 
of  which  was  any  question  made  of  the  claim  not  being  sworn  to. 

Appeal  by  defendant  from  Lafayette  county  circuit  court. 
Affirmed. 

The  special  contract  under  which  the  stock  was  shipped 
contained  the  following  stipulations  :  ''And  the  liability  of 
the  company  for  any  loss  or  damage  for  which  it  may  be 
responsible  shall  not  exceed  the  actual  cost  at  the  point  of 

♦See  note,  10  Am.  &  Eng.  R.  Cas.,  N.  S.,  861. 

fSee  note,  7  Am.  &  Eng.  R.  Cas.,  N.  S.,  573  etseq. ;  Kellerman  r.  K. 
C,  etc.,  R.  C.  (Mo.),  3  Am.  Eng.  R.  Cas.,  N.  S.,  290;  J.  J.  Douglas. 
Co.  V,  Minn.  T.  Ry.  Co.  (Minn.),  2  Am.  &  Eng.  R.  Cas.,  N.  S.,  671  ; 
St.  Louis,  etc.,  Ry.  Co.  v,  Sherlock  (Kan.),  9  Am.  &  Eng.  R.  Cas., 
N.  S.,462;  Cincinnati,  etc.,  Ry.  Co' s  Receiver  z'.  Graves  (Ky.),  16- 
Am.  &  Eng.  R.  Cas.,  N.  S.,  177;  Loeser  z/.  Chicago,  etc.,  Ry.  Co. 
(Wis.),  8  Am.  &  Eng.  R.  Cas.,  N.   S.,  421. 
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shipment,  and  in  no  event  exceed  the  above  valuation  for 
each  animal.  It  is  farther  agreed  by  the  shipper  that  no 
claim  for  loss  or  damage  to  stock  shall  be  valid  against  said 
railroad  company  unless  it  shall  be  made  in  writing,  verified 
by  affidavit,  and  delivered  to  the  general  freight  agent  of 
the  railroad  company,  or  to  the  agent  of  the  company  at  the 
point  from  which  the  stock  is  shipped,  or  to  the  agent  of  the 
company  at  the  point  of  destination,  within  ten  days  from 
the  time  that  the  said  stock  is  removed  from  said  cars.* - 

Mayes  &  Harris^  for  appellant. 

James  Stone ^  for  appellees. 

Calhoon,   J.     Nothing   exonerates  a   carrier  from    the 
obligation  to  deliver  the  freight  in  his  charge  at  the  point  of 
destination,  except  the  act  of  God  or  the  public  enemy,  or 
the  conduct  of    the  shipper.     Express  Co.   v.  ^^^^^^ 
Moon,   39   Miss.     822;    Gilmore    v.   Carman,  Jg1?|^;;J(Se"" 
1  Smedes&  M.   279;  Neal  v.   Saunderson,   2  **»^"^"- 
Smedes    &  M.  572;    Railroad    Co.    v.    Weiner,  49    Miss. 
725.     Of  course,  this    rule  is  subject  to    modification  in 
cases  where  loss  or  damage  occurs,  occasioned  by  the  nature 
of  the  freight  itself.     Nor  are  we  to  be  understood  as  holding 
that  the  carrier  might  not  be  exonerated  where  the  loss  was 
the  result  of  some  outside  force, — vis  major ^ — not  technically 
to  be  classed  as  that  of  the  public  enemy.     Aside  from  this, 
it  is  an  insurer.    The  measure  of  damages  for  nondelivery  is 
the  value  of  the  freight  at  the  place  of  destination.     Jamison 
V.  Moon,  43  Miss.  598.     A  carrier  cannot   protect  against 
liability  for  losses  caused  by  its  own  negligence. 
The  limit  of   such  contract  exemption    is   as  i^eiffht- 


against  casualties  and  accidents  which  prudence 
cannot  provide  against.  See  the  authorities  cited  in  the 
admirable  Digest  of  Messrs.  Brame  and  Alexander,  on  page 
120.  The  case  of  Railroad  Co.  v.  Langdon,  71  Miss.  146, 
14  South.  452,  is  not  in  conflict  with  the  rule,  as  the  con- 
cluding clause  of  it  shows.  The  record  in  that  case  discloses 
no  proper  proof  of  value  of  the  cattle  either  at  the  place  of 
shipment  or  the  place  of  destination.     Be  this  as  it  may,  we 
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now  reannounce  the  true  rule  to  be  that  a  common  carrier 
cannot  validly  contract  for  exemption  from  damages  arising^ 

out  of  its  own  negligence,  even  to  the  extent  of 
SSbuT^.   ^'    limiting  its  liability  to  account  for  values  at  the 

place  of  shipment.  Where  there  is  a  clause  in 
the  contract  of  affreightment  that  a  claim  for  damages  to  cat- 
tle shall  not  be  valid,  unless  in  writing,  sworn  to,  and  deliv* 

ered  to  the  agent  within  10  days,  the  carrier 
ouSSlw^wf    cannot  avail  of  it  to  escape,  where,  as  in  this 

case,  its  agent  was  written  to,  and  answered 
that  he  had  referred  it  for  investigation,  and  the  shipper 
received  two  other  letters  on  this  subject,  and  in  none  of 
them  was  any  question  made  of  the  claim  not  being  sworn 
to.  We  see  no  reason  for  not  applying  the  same  rule  that 
has  been  so  often  applied  in  reference  to  proofs  of  loss  in  in- 
surance matters,  and  we  do  so  apply  it.  The  correspondence 
mentioned  is  in  evidence,  undisputed,  and  the  court  had  the 
right  to  treat  it  as  a  fact  established,  in  instructing  the  jury. 
The  most  liberal  charges  were  given  for  appellant,  and  we 
cannot  properly  disturb  the  verdict  on  the  evidence.  Affirmed. 


Cooper 

V. 

Raleigh  &  G.  R.  Co.  et  al. 

{Supreme  Court  of  Georgia ,  May  /6, 1900.) 

Common  Carriers — Liability  for  Loss  of  Goods. — A  common  car- 
rier of  g^oods  is  excused  from  liability  for  loss  of  or  damage  to  such 
property  only  in  the  event  loss  or  damage  results  from  the  act  of 
God  or  of  the  public  enemy. 

Carriage  of  Live  Stock—Liability.*— While  a  common  carrier  of 
goods,  who  also  transports  live  stock*  is,  as  to  the  latter  property,  a 
common  carrier,  certain  exceptions  have  grown   up  in  his  favor, 

*See  notes  at  end  of  case. 
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exempting'  him  from  liability  for  loss  or  injury  caused  by  the  nature 
and  propensity  of  the  animals. 

Same — Presumption  of  Negligence.* — In  the  trial  of  an  action 
brought  against  a  carrier  of  live  stock  to  recover  damages  for  loss  of 
or  injury  to  stock  which  he  had  undertaken  to  transport,  after  proof 
of  loss  or  injury  there  is  a  presumption  of  law  that  he  was  at  fault, 
and  the  burden  rests  upon  him  of  showing  that  he  is  not  liable,  by 
reason  of  the  happening  of  some  cause  which  the  law  recognizes  as 
an  excuse. 

Same — Right  to  Limit  Liability. — A  carrier  of  live  stock  may  by 
special  contract  so  limit  his  liability  for  loss  or  damage  that  he  will 
be  liable  only  in  the  event  he  is  guilty  of  * 'gross  negligence.'* 

Same — Unloading — Special  Contract. — When,  in  such  a  contract, 
it  was  provided  that  the  shipper  should  * 'unload  [the]  stock  [with 
the  assistance  of  the  company's  agent  or  agents]  at  his  »  *  * 
own  risk,'*  it  is  the  duty  of  the  shipper  either  to  be  present  himself, 
or  have  some  one  representing  him  present,  at  the  unloading  of  the 
stock ;  and,  in  the  trial  of  a  suit  in  which  the  carrier  relied  on  such 
a  contract  as  a  defense,  it  is  not  error  to  so  charge  the  jury,  if  they 
are  also  instructed  that  a  failure  of  the  shipper  to  be  present,  or 
have  some  one  present  in  his  behalf,  would  not  defeat  a  recovery  by 
him  unless  it  appeared  that  the  damages  claimed  resulted  from  such 
failure. 

(Syllabus  by  the  Court.) 

Brror  by  plaintiff  from  Athens  city  court.     Reversed. 

Henry  C.  Tuck,  for  plaintiff  in  error. 
Erwin  &  Brown^  for  defendants  in  error. 

Cobb,  J.  The  plaintiff  brought  an  action  against  the 
defendants  to  recover  damages  on  account  of  injuries  which 
it  was  alleged  had  been  inflicted,  by  the  negligence  of  the 
servants  of  the  defendants,  on  certain  live  stock  which  they 
had  undertaken  to  transport  for  the  plaintiff  from  Atlanta  to 
Athens.  See  Cooper  v.  Railroad  Co  ,  105  Ga.  83,  30  S.  E. 
731.  The  petition  set  forth  two  elements  of  damage.  It  was 
alleged  first  that  one  mule  worth  a  stated  sum  had  been  ren- 
dered practically  worthless  by  having  one  leg  broken ;  this 
injury  resulting  from  the  mule  getting  its  foot  hung  in  the 
open  latticework  forming  the  side  of  the  car  in  which  the 
stock  were  shipped.  The  other  element  of  damage  was 
alleged  to  have  arisen  from  the  conduct  of  the  defendants  in 

*See  notes  at  end  of  case. 
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unloading  the  stock  at  Athens,  after  the  hour  of  midnight, 
into  an  open  pen  or  inclosure,  while  the  weather  was  very  cold, 
and  a  strong,  biting  wind  or  blizzard  was  blowing,  in  which 
inclosure  the  stock  remained  the  balance  of  the  night,  and 
from  such  exposure  t  hey  contracted  distemper,  and  on  account 
of  this  were  in  jured'  and  damaged  in  a  stated  sum.  the 
defendants  answered,  denying  the  material  allegations  of  the 
petition.  The  case  went  to  trial,  and  a  verdict  was  returned 
in  favor  of  the  defendants.  The  plaintiff's  motion  for  a  new 
trial  having  been  overruled,  he  sued  out  a  bill  of  exceptions  to 
this  court,  complaining  of  the  refusal  of  the  court  to  grant 
him  a  new  trial. 

1.  One  ground  of  the  motion  for  a  new  trial  complains  that 
the  judge,  in  his  charge  to  the  jury,  improperly  placed  upon 
the  plaintiff  the  burden  of  proving  that  the  defendants  were 
negligent,  notwithstanding  it  had  been  shown  that  the  injury 
to  the  stock  had  arisen  while  they  were  in  the  possession  of 
the  defendants.  Under  the  common  law,  a  common  carrier 
was  liable  absolutely  and  at  all  events  to  deliver  the  property 

which  it  had  undertaken  to  carry  safely  to  the 

Oommon 

SiSiiS^tor  consignee  or  owner,  and  was  excused  from  lia- 
oSSdf '  bility  only  when  the  loss  or  injury  was  caused 

by  an  act  of  God  or  the  public  enemy,  or  the 
shipper's  negligence.  6  Am.  &  Eng.  Bnc.  Law  (2d  Ed.)  p. 
263;  Fish  v.  Chapman,  2  Ga.  349;  Cooper  v.  Berry,  21  Ga. 
535.  The  statute  of  this  state  is  to  the  same  effect.  Civ. 
Code,  §  2264.  The  transportation  of  live  stock  over  land 
was,  however,  unknown  to  the  common  law,  and  conse- 
quently the  liability  of  carriers  of  live  stock  is  not  to  be  deter- 
mined by  the  strict  common-law  rule.  Railroad  Co.  v.  Spears, 
66  Ga.  485;  Pardington  v.  Railway  Co.,  38  Eng.  Law  &  Eq. 
432 ;  2  Ror.  R.  R.  pp.  1301,  1302.  By  statute  (17  &  18  Vict, 
c.  31,  §  7),  carriers  of  livestock  were  in  England  made  liable 
as  common  carriers.  While  there  has  been  some  doubt  as 
to  whether  carriers  of  live  stock  were  common  carriers,  it 
seems  to  be  well  settled  now  that  they  are.     Hutch.  Carr . 


Am  A  Engr  CARRIERS  OF  FREIGHT  415 

RCas 

Cooper  V.  Raleigh  &  G.  R.  Co 

§§  217.  218;  5  Am.  &  Eng.  Enc.  Law  (2d  Ed.)  428;  and 
cases  cited  in  each. 

2.  While  carriers  of  live  stock  are  common  carriers,  certain 
exceptions  have  grown  up  in  their  favor,  arising  from 
the  natare  of  the  property  transported.     Among 

these  exceptions  are  the  natural  death  of  the  J-J^jsisj*- 
animals,  the  vicious  and  uncontrollable  nature 
of  the  stock,  and  similar  exceptions.  Such  causes  are  within 
the  principle  which  excuses  common  carriers  from  loss  or 
damage  resulting  from  the  act  of  God.  They  are  causes 
which  arise  from  the  nature  and  propensity  of  the  animals, 
and  which  could  not  be  prevented  by  foresight,  vigilance,  and 
care.  Hutch.  Carr.  §216a;  5  Am.  &  Eng.  Enc.  I^aw  (2d 
Ed.)  p.  443.  Such  exceptions  as  these  were  clearly  recog- 
nized in  the  case  of  Railroad  Co.  v.  Spears,  cited  above; 
holding  that  carriers  of  live  stock  were  common  carriers. 

3.  It  being  settled  that  a  carrier  of  live  stock  is  a  common 
carrier,  and  entitled  to  the  privileges  of,  and,  with  the  excep- 
tions just  referred  to,  subject  to  the  penalties  imposed  on  such 
a  carrier,  the  question  arises  as  to  whether,  under  our  law,  in 
a  case  like  the  present,  the  burden  of  showing 
negligence  is  on  the  plaintiff,  or  whether  it  is  g;j^f^«»"" 
incumbent  on  the  carrier  to  show  that  the  fail- 
ure to  deliver  the  stock  in  good  order  was  attributable  to 
some  cause  which  the  law  recognizes  as  an  excuse  for  such 
failure.  The  Code  declares  that '* in  case  of  loss  the  pre- 
sumption of  law  is  against  [a  common  carrier],  and  no 
excuse  avails  him  unless  it  was  occasioned  by  the  act  of  God 
or  the  public  enemies  of  the  state''  (Civ.  Code,  §2264), 
and  also  that  "a  railroad  company  shall  be  liable  for  dam- 
age done  to  persons,  stock  or  other  property  of  such 
company,  or  for  damages  done  by  any  person  in  the 
employment  and  service  of  such  company,  unless  the 
company  shall  make  it  appear  that  their  agents  have 
exercised  all  ordinary  and  reasonable  care  and  diligence,  the 
presumption  in  all  cases  being  against  the  company"  (Civ. 
Code,  §  2321).    It  would  follow  that  in  a  suit  against  a  rail- 
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road  company,  acting  as  a  common  carrier  of  live  stock,  for 
damages  alleged  to  have  resulted  from  the  way  in  which  the 
stock  were  transported,  when  the  plaintiff  has  shown  a  deliv- 
ery of  the  stock  to  the  company,  and  loss  of  or  injury  to  the 
stock  while  in  the  possession  of  the  company,  the  law  would 
raise  a  presumption  that  such  loss  or  injury  resulted  from  the 
defendant's  negligence,  and  the  burden  would  be  upon  the 
defendant  to  show  -that  the  loss  or  injury  was  the  result  of 
some  cause  which  would,  under  the  law,  be  an  excuse  for  a 
failure  to  deliver  the  stock  in  good  order.  The  defendants  con- 
tend, however,  that,  even  if  the  charge  of  the  judge  on  the  sub- 
ject of  the  burden  of  proof  was  erroneous,  it  was  harmless,  for 
the  reason  that  the  defendants  actually  assumed  the  burden 
of  showing  that  they  were  without  fault.  But,  even  if  this 
is  true,  harm  might  have  resulted  from  the  judge's  charge. 
It  is  impossible  to  tell  from  the  jury's  verdict  whether  they 
based  the  same  on  the  testimony  for  the  defendants,  which* 
it  is  claimed,  established  they  were  without  fault,  or  on  an 
opinion  which  they  entertained  that  the  plaintiff  had  failed 
to  successfully  carry  the  burden  which  the  court  had  improp- 
erly placed  upon  him.  Under  the  judge's  charge,  if  the  jury 
believed  that  the  plaintiff  did  not  by  his  testitnony  show  the 
defendants  in  fault,  a  verdict  for  the  defendants  would  natu- 
rally result,  even  though  they  introduced  no  evidence  what- 
ever. We  think,  therefore,  that  the  error  of  the  judge  in 
improperly  placing  the  burden  of  proof  was  Of  such  a  charac- 
ter as  to  require  a  new  trial. 

4.  Carriers  of  live  stock  may  limit  their  liability  by  a  spe- 
cial contract,  which  will  be  enforced  if  based  upon  a  sufficient 
consideration,  and  if  not  unreasonable,  immoral,  or  contrary 

to  public  policy.  Railroad  Co.  v.  Spears,  66 
iSSit"5SSu&.     Ga.  485;  Railroad  Co.  v.  Bryant,  73  Ga.  722; 

Railway  Co.  v.  Disbrow,  76  Ga.  253;  Banking: 
Co.  V,  Reid,  91  Ga.  377,  17  S.  E.  934;  Hutch.  Carr.  §  225  et 
seq, ;  5  Am.  &  Eng.  Enc.  Law  (2d  Ed.)  pp.  288,  441.  In  the 
present  case  the  defendants  introduced  in  evidence  a  contract 
of  shipment  entered   into    between  them   and  the  plaintiff, 
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whereby  the  plaintiff  ag^reed  to   release  the  defendants  from 
liability  in  case  of  loss  or  injury  to  the  stock  by  reason  of  a 
number  of  named  causes,  **and  from  all   other  causes  inci- 
dental to  railroad  transportation,  and  which  shall    not    have 
been  caused  by  the  fraud  or  gross  negligence  of  said  rail- 
road companies."     Under  this  contract  the  defendants  were 
required  to  exercise  only  slight  diligence,   and  were   liable 
only  for  gross  negligence,   and  an  instruction  to  the  jury    to 
this  effect  was  not  erroneous.     In  Railroad  Co.   v.  Spears, 
supruy  it  was  held  that  a  contract   almost   identical  in   lan- 
guage with  the  one  now  under  consideration  was  enforceable, 
as  it  was  "neither   impossible,  unreasonable,  nor  illegal." 
The  contract  under  consideration  in  that  case  was  also  held 
to  be  based  upon  a  sufficient  consideration ;  the  consideration 
being   a    reduction  in   freight,   and  a  free    passage  to  the 
owner.     This    was   also   the  consideration  of   the    contract 
involved  in  the  present  case.     Of  course,  a  common  carrier 
cannot  make  a  valid  contract  exempting  him  from  liability 
altogether  when  the  damage  is  caused  by  his  own  negligence. 
Berry  v.  Cooper,   28  Ga.  543;  Purcell  v.  Express   Co.,  34 
Ga.  315.     But  this  is  a  different  thing  from  limiting  by  con- 
tract his  liability  for  damage  caused  by  his  gross  negligence 
only.     Hutch.    Carr.  §  229,    and   cases  cited.     There  was 
therefore  no  error  in  the  charge  complained  of,  and  the  defend- 
ants may  excuse  themselves  by  showing  that  they  exercised 
the  degree  of  diligence  the  contract  requires.     The  provi- 
sions of  sections  2313  and  2314  of  the  Civil   Code,  which 
prohibit  common  carriers  from  enforcing  or  requiring  con- 
signors of  live  stock    *'to  contract  for  a  liability  less    than 
the     actual  value   of    such    animals     in  case    of  loss    or 
injury  to  the  same  resulting  from  the    negligence"    of    the 
carrier,  and  declaring  that  all  such  stipulations  in  contracts 
of  shipment  shall  be  void   ''unless   the  shipper  shall  volun- 
tarily assent  to"  such  stipulations,   have   no   bearing   upon 
the  present  case,  for  the  reason  that,  so  far  as   the   present 
record  discloses,  there  was  no  effort  to  recover  any  amounts 

18  (N  s)  A  &  E  R  Cas— 27 
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larger  than  those  stipulated  in  the  contract  of  shipment. 
But,  even  if  there  had  been,  there  was  evidence  tending  to 
prove  that  the  shipper  voluntarily  assented  to  all  the  stipu- 
lations in  the  contract  of  shipment.  The  fact  that  there  was 
in  the  present  case  a  special  contract  would  not  take  it  out 
of  the  rule  that,  after  the  plaintiff  has  proven  that  the  stock 
were  lost  or  injured  while  in  the  possession  of  the  defendants, 
the  law  would  raise  a  presumption  that  the  defendants  were 
tit  fault.  Such  a  presumption  would  in  such  a  case  arise, 
and  the  burden  would  be  then  placed  upon  the  defendants  to 
^how  that  they  had  exercised  the  degree  of  diligence  which 
the  contract  required.  Railway  Co.  v.  Kennedy,  78  Ga.  653, 
3  S,  E.  267. 

5.  The  contact  entered  into  between  the  plaintiff  and  the 
•defendants  provided  that  the  plaintiff  should  ''unload  said 
stock  [with  the  assistance  of  the  company's  agent  or  agents] 

at  his  or  their  own  risk,  and  feed,  water,  and 
^j^eciai         attend  the  same  at  his  own  expense   and  at  his 

own  risk  while  in  the  stock  yard  of  said  com  - 
pany,  or  at  the  transfer  points,  or  where  it  may  be  unloaded 
for  any  purpose."  The  court  charged  the  jury  that  it  was 
the  duty  of  the  plaintiff,  under  the  contract,  to  have  been 
present  at  the  unloading  of  the  stock,  and  this  is  assigned 
as  error.  There  was  no  error  in  this  charge.  See  Banking 
Co.  V.  Reid.  91  Ga.  377,  17  S.  E.  934.  Of  course,  the  fail- 
ure of  the  plaintiff  to  be  present  would  not  of  itself  prevent 
him  from  recovering,  but,  if  the  loss  or  damage  was  the  result 
of  his  not  being  present,  he  could  not  recover. 

The  foregoing  deals  with  all  of  the  assignments  of  error 
which  are  of  sufficient  importance  to  be  discussed  at  length, 
or  which  relate  to  matters  which  will  probably  arise  at  another 
trial.  As  the  case  goes  back  for  another  hearing,  no  opinion 
on  the  evidence  is  expressed.  If  the  defendants  fail  to  over- 
come the  presumption  of  law  that  they  were  guilty  of  gross 
negligence  in  the  way  in  which  they  transported,  took  care 
of,  and  delivered  the  stock,  which  presumption  would  arise 
as  soon  as  the  plaintiff  shows  that  the   stock   were  injured 
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while  in  the  possession  of  the  defendants,  a  recovery  in 
behalf  of  the  plaintiff  for  the  damage  he  has  sustained  would 
not  be  unwarranted.  If ,  on  the  other  hand,  the  defendants 
should  show  by  evidence  that  they  have  exercised  all  that 
care  and  diligence  which  their  contract  of  shipment  required 
of  them,  the  plaintiff  would  not  be  entitled  to  recover.  Judg- 
ment reversed.  All  the  justices  concurring,  except  Fish,  J., 
absent  on  account  of  sickness. 


NOTES. 

Carriers  of  Live  Stock —  Liability  for  Injuries  Occasioned  by  the 
Inherent  Nature  or  Propensities  of  the  Animals. — The  general  rule  of 
the  absolute  liability  of  a  common  carrier  for  the  safe  trans- 
portation and  delivery  of  property  committed  to  it  for  carriage  is 
applicable,  although  the  property  consists  of  live  stock,  but  subject 
to  the  exception  that  it  is  not  an  insurer  against  injuries  resulting 
from  the  inherent  nature  or  propensities  of  the  animals,  and  with- 
out fault  of  the  carrier.  Lindsley  v,  Chicago,  M.  &  St.  P.  R.  Co.,  31 
Am.  &  Eng.  R.  Cas.  86, 36  Minn.  539,  33  N.  W.  Rep.  7 ;  Covington 
Stock-Yards  Co.  v.  Keith,  139  U.  8.  128,  49  Am.  A  Eng.  R.  Cas.  154 ; 
Mich.  Central  R.  Co.  v.  Myrick,  107  U.  S.  102,  9  Am.  &  Eng. 
H.  Cas.  25 ;  Western  R.  of  Ala.  v,  Harwell,  91  Ala.  340,  45  Am. 
&  Eng.  R.  Cas.  358,  8  So.  Rep.  649;  East  Tenn.,  &c.,  R.  Co. 
V.  Johnston,  75  Ala.  5%,  22  Am.  A  Eng.  R.  Cas.  437,  51  Am. 
Rep.  489;  Richmond,  etc.,  R.  Co.  v,  Trousdale,  99  Ala.  389,  42 
Am.  St.  Rep.  69,  55  Am.  &  Eng.  R.  Cas.  401 ;  Agnew  v.  Con- 
tra Costra  27  Cal.  425 ;  Union  Pac.  R.  Co.  v,  Rainey,  19  Colo. 
225,  61  Am.  &  Eng.  R.  Cas.  302  ;  Couplaud  v,  Housatonic  R.  Co.,  61 
Conn.  531,  55  Am.  &  Eng.  R.  Cas.  380 ;  Georgia  R.  Co.  v,  Speais,  66 
Ga.  489,  42  Am.  Rep.  81 ;  Georgia  R.  Co.  v.  Beattie,  66  Ga.  438,  42 
Am.  Rep.  75  ;  St.  LK)uis,  &c.,  R.  Co.  v,  Dorman,  72  111.  504  ;  Ohio,  etc., 
R.  Co.  V,  Dunbar,  20  111.  623,  71  Am.  Dec.  291 ;  McCoUom  v,  Indian- 
apolift,  etc.,  R.  Co.,  94  111.  534  ;  Lake  Shore,  etc.,  R.  Co.  v.  Bennett, 
89  Ind.  457,  6  Am.  &  Eng.  R.  Cas.  391  ;  Kinnick  v.  Chicago,  &c.,  R. 
Co.,  69  Iowa  665,  27  Am.  &  Eng.  Cas.  55  ;  St.  lyouis  &  S.  F.  R.  Co. 
f .  Clark,  48  Kan.  321,  55  Am.  &  Eng.  R.  Cas.  367  ;  Kansas  City,  St. 
J.  &  C.  B.  R.  Co.  V.  Simpson,  30  Kan.  645,  16  Am.  &  Eng.  R.  Cas. 
158,  46  Am.  Rep.  104  ;  Louisville,  &c.,  R.  Co.  v,  Hedger,9  Bush  (Ky.) 
645 ;  Pitre  v.  OfFutt,  21  La.  Ann.  697,  99  Am.  Dec.  749 ;  Peters  v.  New 
Orleans,  &c.,  R.  Co.,  16 La.  Ann.  222 ;  Dow  v,  Portland  Steam  Packet 
Co.,  84  Me.  490  ;  Sager  v.  Portsmouth,  Ac,  R.  Co.,  31  Me.  228 ;  Evans 
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V,  Fitchburg  R.  Co.,  Ill  Mass.  142;  Squire  v.  N.  Y.  Central  R.  Co., 
98  Mass.  239;  Boehl  v,  Chicago,  M.  &  St.  P.  R.  Co.,  44  Minn.  191,  45 
Am.  &  Eng.  R.  Cas.  351 ;  Moulton  v,  St.  Paul,  &c.,  R.  Co.,  31  Minn. 
85,  12  Am.  &  £^ng.  R.  Cas.  13 ;  Chicago,  etc.,  R.  Co.  v.  Abels,  60 
Miss.  1017,  21  Am.  &  Eng.  R.  Cas.  105  ;  Dawson  v,  St.  Louis,  &c.,  R. 
Co.,  76  Mo.  514 ;  Ozley  v,  St.  Louis,  etc.,  R.  Co.,  65  Mo.  629;  Black 
V,  Chicago,  etc.,  R.  Co.,  30  Neb.  197,  45  Am.  &  Eng.  R.  Cas.  351, 
note\  Atchison,  Ac,  R.  Co.  v,  Washburn.  5  Neb.  117;  Rixford  v. 
Smith,  52  N.  H.  355, 13  Am.  Rep.  42,  67  Am.  Dec.  210;  Feinberg  v, 
Delaware,  etc.,  R.  Co.,  52  N.  J.  L.  451,  45  Am.  &  Eng.  R.  Cas.  348 ; 
Holsapple  v»  Rome,  etc.,  R.  Co.,  86  N.  Y.  275,  3  Am.  &  Eng.  R.  Cas. 
487  ;  Clarke  v.  Rochester,  &c.,  R.  Co.,  14  N.  Y.  570,  67  Am.  Dec.  210; 
Leez/.  Raleigh,  etc.,  R.  Co.,  72  N.  Car.  236;  Welsh  v,  Pittsburgh, 
&c.,  R.  Co.,  10  Ohio  St.  72;  Wilson  f.  Hamilton,  4  Ohio  St.  722; 
Powell  V,  Pennsylvania  R.  Co.,  32  Pa.  St.  414;  Bamt>erg  v.  South 
Car.  R.  Co.,  9  S.  Car.  61,  30  Am.  Rep.  13;  Louisville,  &c.,  R.  Co.  v, 
Wynn,  88  Tenn.  320,  45  Am.  &  Eng.  R.  Cas.  312 ;  Ft.  Worth  &  D.  C. 
R.  Co.  V,  Greathouse,  82  Tex.  104,  49  Am.  &  Eng.  R.  Cas.  157,  17  S. 
W.  Rep.  834;  Missouri  Pac.  R.  Co.  v,  Harris,  67  Tex.  166,  28  Am.  A 
Eng.  R.  Cas.  107 ;  Kimbal  v,  Rutland,  &c.,  R.  Co.,  26  Vt.  247,  62  Am. 
Dec.  567 ;  Virginia,  &c.,  R.  Co.  v.  Sayers,  26  Gratt,  (Va.)  328 ;  Maslin 
V,  Baltimore,  Ac,  R.  Co.,  14  W.  Va.  180,  35  Am.  Rep.  748;  Ayres  ». 
Chicago,  &c.,  R.  Co.,  71  Wis.  372,  35  Am.  &  Eng.  R.  Cas.  679,  5  Ajn. 
St.  Rep.  226 ;  Morrison  v.  Construction  Co.,  44  Wis.  405,  28  Am.  Rep. 
599. 

Another  statement  of  the  rule  is  that  the  common-law  rule  making 
common  carriers  of  merchandise  liable  as  insurers,  except  for  injury 
or  loss  resulting  from  the  act  of  God  or  the  public  enemy,  is  modified 
as  to  carriers  of  live  stock,  to  the  extent  of  relieving  them  from 
liability  for  injuries  or  loss  resulting  by  reason  of  the  vitality  of  the 
freight.  Cragin  v.  New  York  C.  R.  Co.,  51  N.  Y.  61,  4  Am.  Ry.  Rep. 
418;  Dow  V,  Portland  Steam  Packet  Co.,  84  Me.  490,  24  Atl.  Rep. 
495 ;  Hayman  v,  Philadelphia  &  R.  R.  Co.,  8  N.  Y.  S.  R.  86 ;  Chicago, 
R.  I.  &  P.  R.  Co.  V,  Harmon,  12  111.  App.  54. 

Same — Same — What  Are  Injuries  Resulting  from  Inherent  Nature 
or  Propensities  of  Animals  for  Which  Carrier  Is  Not  Liable. — The 
shipper  assumes  all  the  ordinary  risks  of  transportation  and  all 
injury  which  resulted  from  the  cramped  and  crowded  condition  of  the 
cattle,  from  their  restiveness,  viciousness,  exhaustion,  hunger,  and 
thirst  during  their  transportation,  and  also  from  the  jars  and  con- 
cussions incident  to  starting  and  stopping  the  train.  Heller  v,  Chi- 
cago &  G.  T.  R.  Co.,  109  Mich.  58,  3  Am.  &  Eng.  R.  Cas.,  N.  S.,  599, 
66  N.  W,  Rep.  667. 

**In  case  of  injury  to  living  animals  which  may  be  caused  by  each 
other,  or  by  the  inherent  liability  to  sickness  and  death  or  self-i  n- 


Am  &  Eng  CARRIERS  OF  FREIGHT  421 

RCas 

Notes 

flicted  injury  in  close  confinement,  if  the  carrier  does  all  towards  their 
safe  carriage  which  should  be  done  and  still  injury  results,  no 
responsibility  should  be  fastened  on  the  carrier.*'  Chicago,  &c.  R. 
Co.  V.  Abels,  60  Miss.  1017,  21  Am.  &  Eng.  R.  Cas.  105. 

When  it  appears  that  the  car  in  which  a  mule  was  carried  was  suit- 
able, that  the  track  was  in  good  condition,  that  the  equipments  and 
appliances  of  the  train  were  adequate,  and  that  there  was  no  fault, 
negligence,  or  want  of  care  in  any  respect  on  the  part  of  the  carrier 
in  handling  the  stock  or  in  the  running  or  management  of  the  train, 
the  carrier  is  not  liable  for  damages  to  a  mule  which  had  its  hoof 
torn  off  in  transit  from  some  unexplained  cause.  Louisville,  K.  O. 
&  T.  R.  Co.  V.  Bigger,  66  Miss.  319,  38  Am.  &  Eng.  R.  Cas.  373. 

The  following  are  further  instances  in  which  the  carrier  has  been 

excused  for  an  injury  or  loss  resulting,  from  the  intrinsic  qualities 

and  propensities  of  the  live  stock  transported :    Where  a  horse's 

shoes  were  not  removed,    or    a    halter  wa^    attached  to  his  jaw 

in  such   a   manner  as  to  cause  restiveness.    Evans  v,  Fitchburg, 

etc.,  R.    Co.,   Ill    Mass.  42.    Where  an  animal  dies  or  is  injured 

byheator  cold,  or  want  of  food  while  in  course  of  transportation, 

without  any   negligence  on  the    part  of    the   carrier.    Maslin    v, 

Baltimore,    etc.,    R.    Co.,  14  W.    Va.    180 ;  Kirby  v,  Gt.   Western, 

etc.,  R.  Co.,  18  L.   T.,  N.  S.,  658.    Where  one  of  a  pair  of  horses 

kicks  and    kills  or  injures    the  other  in    the    car,   if  the  car   was 

suitable,    and  proper   care  was  taken    to  prevent    such    injuries. 

Evans    v.    Fitchburg,    etc.,    R.    Co.,    Ill    Mass.     142.      Where    a 

mule  being  transported  in  a  railroad  car,   kicks  through  the  slats 

at  the  side  of  the  car  and  is  killed,  without  fault  of  the  carrier,  it 

being  the  nature  of  the  mule  to  kick.    Indianapolis,  etc.,  R.  Co.  v, 

Jurey,  8  111.  App.  160.    Where  an  unruly  jackass  is  thrown  or  falls 

off  a  ferry  boat,  through  his  own  restlessness  or  viciousness,  the 

ferry-men  being  guilty  of  no  negligence.   Hall  v,  Renfro,  3  Mete. 

(Ky.)  51.    Where  the  animal  takes  fright,  after  the  journey  is  ended, 

at  a  light  displayed  by  a  servant  of  the  company,  and  dashs  upon 

the  track  and  is  killed.    Roberts  v.  Great  Western,  etc.,  R.  Co.,  4  Ad. 

&  El.,  N.  S.,  506.    Where  a  bullock  escapes  by  his  own  exertions 

from  the  truck  in  which  he  is  being  transported,  without  negligence 

by  the  carrier,  the  truck  itself  being  sufficient,  and  is  lost.  Blower  v, 

Gt.  Western,  etc.,  R.  Co.,  L.  R.  7  C.  P.  655 ;  41 L.  J.  C.  P.  268 ;  27  L.  T. 

N.  S.  883 ;  20  W.  R.  776.   Where  an  animal  while  being  carried  perishes 

partly  through  its  own  unruly  conduct  and  partly  from  the  effects  of 

a  storm,  the  carrier  being  chargeable  with  no  negligence.    Nugent 

V.  Smith,  L.  R.  I.  C.  P.  Div.  423.    Where  horses  being  transported 

by  water,  in   consequence  of  a  storm,  break  down  the  partitions 

between  them,  and  by  kicking  each  other  some  of  them  are  killed. 

Gabay  v,  Lloyd,  3  B.  &  C.  793  ;  Lawrence  v.  Aberdeen,  5  B.  &  Aid.  107. 
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A  carrier  of  live  stock  is  not  liable  for  a  loss  or  injury  that  results 
from  overexertion  or  overheating  of  the  animal  from  its  own  dispo- 
sition, which  is  unprovoked  by  any  misconduct  of  the  carrier  or  its 
servants.     Chicag-o,  B.  &  Q.  R.  Co.  v.  Owen,  21  111.  App.  339. 

Where  the  Injury  Is  Caused  by  Combined  Negligence  of  the  Car- 
rier and  the  Nature  and  Propensities  of  the  Live-stock. — Where  the 
negligence  of  the  carrier  is  the  primary  cause  of  the  injury,  although 
but  for  the  nature  and  propensities  of  the  live  stock  carried  no  loss 
would  have  resulted,  the  carrier  is  responsible.  Powell  v,  Pennsyl- 
vania R.  Co.,  32  Pa.  St.  414;  Ritz  v.  Pennsylvania  R.  Co.,  3  Phila. 
82;  East  Tenn.,  etc.,  R.  Co.  v.  Whittle,  27  Ga.  535;  Ohio,  etc.,  R. 
Co.  V.  Dunbar,  20  111.  623;  St.  Louis,  etc.,  R.  Co.  v.  Dorman,  72  111. 
504;  Indianapolis,  etc.,  R.  Co.  v.  Strain,  81  111.  504;  Welch  v.  Pitts- 
burg, etc.,  R.  Co.,  10  Ohio  St.  65;  Great  Western,  etc.,  R.  Co.  v. 
Hawkins,  18  Mich.  427 ;  S.  C.  17  Mich.  57 ;  Clarke  v.  Rochester,  etc., 
R.  Co.,  14  N.  Y.  570;  Conger  v.  Hudson  River,  etc.,  R.  Co.,  6  Duer. 
(N.  Y.)  375 ;  Harris  v.  Northern,  etc.,  R.  Co.,  20  N.Y.  232  ;  Smith  v. 
New  Haven,  etc.,  R.  Co.,  12  Allen  (Mass.)  531 ;  Evans  v.  Fitch  burg, 
R.  Co.,  Ill  Mass.  142;  Pratt  v.  Ogdensburg,  etc.,  R.  Co.,  102  Mass. 
557;  Rhodes  v,  Louisville,  etc.,  R.  Co.,  9  Bush  (Ky.)  688;  Peters  v. 
New  Orleans,  etc.,  R.  Co.,  16  La.  Ann.  222. 

Where  the  contract  of  transportation  contained  a  clause  providing 
that  the  carrier  should  be  free  from  liability  for  any  accident  occa- 
sioned by  the  animals'  restiveness,  and  an  accident  occurred  through 
such  restiveness,  but  the  latter  resulted  from  the  negligence  of  the 
railroad  company.  Moore  v.  Great  Northern,  etc.,  R.  Co.,  L.  R.  10 
Irish,  95 ;  Gill  v,  Manchester,  etc.,  R.  Co.,  42  L.  J.  Q.  B.  89 ;  L.  R.  8 
Q.  B.  186.  See  also  Kendall  v,  London,  etc.,  R.  Co.,  L.  R.  7  Ex.  373. 
Where  hogs  in  course  of  transportation  become  heated  from  being 
overcrowded  and  the  carrier  when  informed  of  the  fact  neglected  to 
apply  water  to  them,  alleging  that  his  pump  was  out  of  repair.  Illi- 
nois, etc.,  R.  Co.  V.  Adams,  42  111.  474.  See  also  Toledo,  etc.,  R.  Co. 
V.  Thompson,  71  111.  434. 

Where,  by  leaving  a  car  window  open,  or  like  negligence,  in  conse- 
quence of  which  the  animals  escape,  even  though  the  contract 
expressly  stipulates  against  liability  for  escapes.  Indianapolis,  etc., 
R.  Co.  V,  Allen.,  31  Ind.  394. 

Effect  of  Delay  on  Propensities  of  Animals — Liability  of  Car- 
rier.— A  carrier  is  liable  for  all  damage  that  is  referable  to  the 
natural  effect  of  a  negligent  delay  in  transportation  upon  the 
normal  condition  or  latent  propensities  of  the  animals,  whereby 
they  are  reduced  in  weight  or  strength  more  than  they  would  have 
been  if  prompt  carriage  and  delivery  had  been  made.  Richmond  A 
Danville  R.  Co.  v.  Trousdale  &  Sons  (Ala.),  55  Am.  &  Eng.  R.  Cas. 
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400, 13  So.  Rep.  23 ;  Galveston,   etc.,  R.  Co.  v.   Herring   (Tex.  Civ. 
App.),  36  S.  W.  Rep.  129. 

So  where,  owingf  to  the  wreck  of  a  passenger  train,  a  car-load 
of  hogs  was  delayed  twelve  hours  without  being  unloaded  or 
receiving  attention,  and  injury  resulted  from  "piling  up"  of 
the  animals,  or  their  struggling  to  get  near  to  or  away  from 
the  car  doors,  which  propensity  is  only  exhibited  when  the  train  is 
standing.  Kinnick  v.  Chicago,  etc.,  R.  Co.,  69  Iowa  665,  27  Am.  & 
£ng.  R.  R.  Cas.  55.  Where,  because  of  an  unreasonable  or  negligent 
delay,  animals  perish  of  cold.  Moulton  v,  St.  Paul,  etc.,  R.  Co.,  31 
Minn.  85,  12  Am.    &    Eng.    R.  R.   Cas.  13. 

Burden  on  Carrier  to  Prove  Cause  of  Injury. — In  an  actiont 
for  the  death  of  live-stock  in  the  course  of  transportation,  and 
wholly  under  the  care  of  the  carrier,  the  burden  of  proof  is  upon 
the  defendant  to  show  that  the  cause  of  the  death  was  within 
the  exception  qualifying  its  general  liability.  Lindsley  v.  Chicago, 
M.  &  St.  P.  R.  Co.,  36  Minn.  539,  31  Am.  &  Eng.  R.  Cas.  86;  West- 
em  Ry.  V,  Harwell,  91  Ala.  340,  45  Am.  &  Eng,  R.  Cas.  358 ;  Dow  v. 
Portland  S.  P.  Co.,  84  Me.  490,  24  Atl.  Rep.  945 ;  Hull  v.  Chicago, 
etc,  R.  Co.,  41  Minn.  510,  40  Am.  &  Eng.  R.  Cas.  104, 16  Am.  St. 
Rep.  722;  Missouri  Pac.  R.  Co.  v.  Texas,  etc.,  R.  Co.,  41  Fed.  Rep. 
913;  Johnson  v.  Alabama  &  V.  Ry.  Co.,  69  Miss.  191, 11  So.  Rep< 
104;  Hinkle  v.  Southern  Ry.  Co.  (N.  Car.),  36  S.  E.  348;  Chapin  v, 
Chicago,  etc.,  R.  Co.,  79  Iowa  582 ;  Mitchell  v,  Carolina  Cent.  R.  Co. 
(K.  Ca/.)*  13  Am.  &  Eng.  R.  Cas.,  N.  S.,  201 ;  Schaeffer  v.  Philadel. 
phia,  etc..  R.  Co.,  168  Pa.  St.  209,  47  Am,  St.  Rep,  884;  Giblin  v. 
Nat.  Steamship  Co.,  8  Misc.  Rep.  (K.  Y.)  22. 

At  common  law,  a  common  carrier  could  relieve  itself  from  liabil- 
ity for  the  loss  of  property  intrusted  to  it  for  transportation,  only  by 
showing  that  the  loss  was  caused  by  the  act  of  God  or  the  public 
enemy,  or  that  it  resulted  from  the  inherent  nature  of  the  thing 
itself.  In  other  words,  to  escape  liability,  the  burden  was  upon  the 
carrier  to  bring  itself  within  one  of  the  exceptions  recognized  by 
law.  The  rule  is  the  same  now,  except  that  in  this  day  of  special 
contracts  it  has  been  relaxed  so  that  the  carrier  may  exonerate  itself 
from  responsibility  by  either  showing  that  the  case  falls  within  one 
of  the  exceptions  of  the  common  law,  or  within  one  of  the  stipula- 
tions of  the  special  contract.  Louisville  &  N.  R.  Co.  v,  Wynn,  88 
Tenn.  320,  45  Am.  &  Eng.  R.  Cas.  312  ;  Chicago,  etc.,  R.  Co.  v,  Abels, 
60  Miss.  1017,  21  Am.  &  Eng.  R.  Cas.  105. 

Where  live  stock  were  shipped  under  a  contract  relieving  the  com- 
pany from  liability  as  to  certain  specified  causes,  and  an  injury 
occurred,  the  burden  of  proof  is  on  the  carrier  to  show  not  only  that 
the  cause  of  the  injury  is  within  the  exceptions,  but  that  the  injury 
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was  without  neg^ligence  on  the  part  of  the  delendant.  EastTenn., 
V.  &  G.  R.  Co.  V.  Johnston,  22  Am.  &  Eng.  R.  Cas.  437,  75  Ala.  596, 
51  Am.  Rep.  489. 

Where  a  carrier  of  live  stock  seeks  to  escape  liability  for  loss  and 
injury  thereto,  on  the  ground  that  the  cattle  were  injured  by  their 
inherent  viciousness  and  disposition  to  hurt  each  other,  the  burden 
is  upon  him  to  prove  these  facts.  Ft.  Worth  &  D.  C.  R.  Co.  v.  Great- 
house,  49  Am.  &  Eng.  R.  Cas.  157,  82  Tex.  104, 17  S.  W.  Rep.  834. 

An  instruction  that  injury  to  live  stock,  in  the  custody  of  a  com- 
mon carrier  for  shipment,  raises  a  presumption  of  negligence  against 
the  carrier  should  have  been  qualified  by  adding :  **Except  such 
injury  as  results  or  may  have  resulted  from  the  negligence  of  the 
shipper  or  the  inherent  vice  or  propensity  of  the  animal*'  as  the 
shipper  loaded  and  tended  the  cattle  in  question  at  his  own  risk, 
and  the  evidence  tended  to  show  that  he  was  negligent  in  perform- 
ing this  work.  Norfolk  &  W.  Ry.  Co.  v.  Reeves  (Va.),  16  Am- 
&  Eng.  R.  Cas.,  N.  S.,  166. 

In  Hussey  v.  The  Saragossa,  3  Woods  380,  Fed.  Cas.  No.  6,949, 
it  was  held  that,  when  the  damage  to  the  thing  shipped  is  appar- 
ently the  result  of  its  inherent  nature  or  inherent  defects,  the  shipper 
must  show  something  more  than  its  damaged  condition  before  the 
carrier  can  be  called  on  to  explain.  He  must  show  some  injury  to 
the  thing  shipped  which  cannot  be  the  result  of  its  inherent  nature 
or  defects,  before  the  burden  is  cast  upon  the  carrier  to  show  that  he 
is  not  in  fault.  See,  also.  Smith  v.  Railway  Co.,  57  Law  T.  (N.  S.) 
813 ;  Elliott,  R.  R.  pp.  2345-2349 ;  Clarke  r.  Railroad  Co.,  67  Am. 
Dec.  205 ;  Railroad  Co.  v,  Raiordon,  119  Pa.  St.  577,  13  Atl.  324. 

Burden  of  Proof  Where  Shipper  Has  Charge. — Ordinarily 
the  burden  of  proof  is  on  the  carrier  to  account  for  stock  deliv- 
ered to  it  and  lost  during  transit,  but  in  case  of  special  contract 
whereby  the  owner  agrees  to  take  charge  of  the  stock,  the  burden  of 
proving  negligence  on  the  part  of  the  carrier  is  upon  him.  McBeth 
V,  Wabash,  St.  L.  &  P.  R.  Co.,  20  Mo.  App.  445. 

Where  the  owner  of  live  stock  contracts  to  load  and  unload 
and  to  take  care  of  the  stock  during  transit,  the  burden  of 
proving  negligence  on  the  part  of  the  carrier,  causing  a  loss  or  injury 
to  the  stock,  is  on  the  owner.  Clark  v,  St.  Louis,  K.  C.  &  N.  R.  Co. , 
64  Mo.  440,  17  Am.  Ry.  Rep.  284. 

Where  the  property  which  a  railroad  company  agreed  to  carry  was 
live  stock,  and  the  owner  undertook,  by  special  contract  entered 
into  with  the  company,  to  go  with  the  stock  and  care  for  it,  he  is 
bound  to  show  that  the  injury  or  loss  for  which  he  is  seeking  to 
recover  damages  was  not  attributable  to  the  failure  to  perform  or 
the  negligent  or  improper  performance  of  acts  which  he  undertook 
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to  perform.  He  must  show  that  the  injury  was  caused  by  the  car- 
rier's breach  of  duty.  Terre  Haute  &  L.  R.  Co.  v,  Sherwood,  55 
Am.  &  Eng.  R.  Cas.  326,  132  Ind.  129,  31  N.  E.  Rep.  781. 

The  doctrine  was  thus  asserted  in  Louisville,  C.  &  L.  R.  Co.  v, 
Hedger,  9  Bush  (Ky.)  645:  "Where  the  owner  contracts,  however, 
to  load  and  unload  his  stock,  and  to  take  charge  of  them  during 
transportation,  as  in  this  case,  and  does  in  fact  do  so,  the  burden  of 
proof,  where  the  company  is  charged  with  negligence  for  the  loss  or 
injury  to  the  stock  is  upon  the  owner,  as  the  party  who  has  the  care 
of  the  property  is  presumed  to  know  how  the  injury  occurred,  and 
must  himself  suffer  the  loss  unless  negligence  is  shown  on  the  part 
of  the  carrier  or  his  employees."  Louisville  &  N.  R.  Co.  v,  Martin, 
8Ky.  L.  Rep.  432;  C,  N.  A,  &  T.  P.  Ry.  Co.  v,  Grover,  11  Ky.  L. 
Rep.  236;  Clark  v,  St.  Louis,  etc.,  Ry.  Co.,  64  Mo.  440 ;  Texas  &  P. 
R.  Co.  V,  Arnold,  16  Tex.  Civ.  App.  74,  40  S.  W.  829;  Grieve  v.  Illi- 
nois C.  R.  Co.  (Iowa),  9  Am.  &  Eng.  R.  Cas.,  N.  S.,  669  ;  St.  Louis, 
I.  M.  &  S.  R.  Co.  V.  Weakly,  50  Ark.  397,  35  Am.  &  Eng.  R.  Cas. 
635,  7  Am.  St.  Rep.  104. 

Burden  of  Proof  Where  Carrier  Has  Contracted  for  Exemption 
from  Negligence. — See  extensive  note^  10  Am.  &  Eng.  R.  Cas.,  N. 
S.,  33Setseg. ;  Mitchell  v,  Carolina  Cent.  R.  Co.  (N.  Car.),  13  Am. 
A  Eng.  R.  Cas.,  N.  S.,  201. 


SouTHBRN  Ry.  Co. 

V. 

Atlanta  Rapid-Transit  Co. 

{Supreme  Court  of  Georgia^  Aug,  ^^ /goo.) 

Street  Railways — Charters. — Even  if  the  provisions  of  Civ.  Code, 
§  2219,  are  applicable  to  the  crossing  by  a  street  railroad  of  any  other 
railroad,  the  phrase,  "heretofore  or  hereafter  chartered  by  the  legis- 
lature of  this  state,"  embraces  a  street-railroad  company  whose  char- 
ter, though  granted  by  the  secretary  of  state,  has  been  confirmed  and 
made  valid  by  an  act  of  the  general  assembly.  A  company  having 
such  a  charter  may  properly  be  termed  one  "chartered  by  the  legis- 
lature." 

Same — Additional  Servitudes. — 'No  new  burden  or  servitude  is  im- 
posed upon  a  public  street  or  highway  by  constructing  and  operating 
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therein  a  street  railway  for  the  transportation  of  passengers,  the  cars 
of  which  are  propelled  by  electric  power. 

Same — Right  to  Cross  Other  Railway.* — That  a  street-railway 
company  has,  under  its  charter,  authority  to  use  steam  as  well  as 
electricity  as  a  motive  power,  is  a  matter  of  no  consequence  in  testing 
its  right  in  a  given  instance  to  cross  a  railway  on  a  street  under  a 
municipal  grant  restricting  the  company  to  the  use  of  electric  power, 
and  where  it  is  not  seeking  to  employ  steam  power. 

Same — Right  to  Use  Street— Implied  Conditions. — A  railroad  cor- 
poration which  is  permitted  to  construct  its  tracks  across  an  existing 
city  street  or  public  road  does  so  subject  to  the  condition  that  it  must 
submit  to  the  increased  inconvenience  to  it  which  may  result  from 
the  growth  and  development  of  the  city  or  country,  and  the  conse- 
quent increase  of  travel  in  the  usual  methods  along  such  street  or  road. 

Same — Right  to  Cross  Tracks  of  Steam- Rail  road  Company — Emi- 
nent Domain.* — A  company  owning  and  operating  a  street  railway  of 
the  character  above  indicated  may,  under  the  permission  of  the 
proper  municipal  or  county  authorities,  construct  its  lines  across  the 
track  of  a  steam-railroad  company,  and  use  the  same,  without  insti- 
tuting condemnation  proceedings,  or  being  required  to  pay  damages. 

(Syllabus  by  the  Court.) 

Error  by  plaintiff  from  Pulton  county  superior  court. 
Affirmed. 

Dorsey^  Brewster  &  Howell  and  H,  A,  Alexander^  for 
plaintiff  in  error. 

Goodwin  &  Hallman^  John  L,  Hopkins  &  Sons,  /dosser 
&  Carter^  King  &  Spalding^  and  Brandon  &  Arkwright^ 
for  defendants  in  error. 

Lewis,  J.  The  Southern  Railway  Company  brought  suit 
in  the  superior  court  of  Pulton  county  against  the  Atlanta 
Railway  &  Power  Company  and  the  Atlanta  Rapid  Transit 

Case  stated.  Company,  corporations  owning  and  operating 
lines  of  street  railway  in  Pulton  county,  and 
in  the  city  of  Atlanta.  The  petition,  in  substance,  alleged  that 
plaintiff  was  in  possession  of,  owned,  and  operated  two  lines 
of  railroad,  among  others,  leading  from  the  city  of  Atlanta 
in  a  southeasterly  direction,  one  running  to  the  town  of  Pt. 

*See  notes  at  end  of  case. 
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Valley,  in  said  state,  and  the  other  to  the  city  of  Brunswick, 
Ga.,  and  each  ran  through  Pulton  county,  and  crossed  what 
is  known  as  the  ''McDonough  Public  Road"  at  grade  level  on 
said  public  road  at  a  place  designated  as  Henderson's  Cross- 
ing,*' in  the  county  of  Pulton.  In  the  transaction  of  its 
bnsiness  it  was  obliged  to  run  and  does  run  across  said 
McDonough  public  road  upon  the  lines  of  its  railway  a  great 
many  passenger.and  freight  trains  every  day,  and  this  renders 
Henderson's  crossing  an  exceedingly  dangerous  and  hazard- 
ous one.  It  alleges  that  the  Atlanta  Railway  &  Power 
Company,  owning  and  operating  a  system  of  street  railways 
in  the  city  of  Atlanta  and  Pulton  county,  was  preparing  and 
intending  to  lay  its  tracks  across  the  line  of  plaintiff's  rail- 
road at  Henderson's  crossing  on  the  McDonough  road ;  that 
it  had  prepared  everything  for  this  purpose,  and  it  would  be 
accomplished  unless  enjoined  from  so  doing.  To  permit  this, 
it  was  charged,  would  render  the  use  of  the  public  crossing 
a  constant  menace  of  danger  to  the  traveling  public,  and 
would  at  the  same  time  do  petitioner  an  irreparable  injury  in 
retarding  the  work  and  business  in  which  it  was  engaged; 
would  cause  irreparable  and  perpetual  damage  to  petitioner, 
resulting  in  delay  to  its  business,  and  in  accidents  to  both 
persons  and  property  while  crossing  at  said  point.  It  was 
charged  that  the  Atlanta  Railway  &  Power  Company  was 
operating  its  street  railway  and  proposing  to  cross  plaintiff's 
track  by  virtue  of  a  certificate  of  the  secretary  of  state  issued 
on  May  16,  1891,  which  certificate  was  affirmed  by  the  legis- 
lature on  August  31,  1891,  and  denies  the  power  and  author- 
ity of  the  defendant,  under  its  charter  and  under  the  law  by 
which  it  is  operating,  to  cross  the  track  at  a  grade  level  with- 
out its  consent ;  that  the  purpose  to  cross  the  track  would 
be  consummated  unless  it  is  restrained  by  the  court;  and 
plaintiff  prayed  for  an  injunction  restraining  defendant  from 
in  any  manner  laying  its  track  across  the  lines  of  railroad  of 
petitioner  at  Henderson's  crossing,  in  the  county  of  Pulton. 
Upon  this  petition  a  temporary  restraining  order  was 
granted  by  the  court.     An  amendment  was  added  to  the  peti- 
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tion  to  the  effect  that  the  Atlanta  Railway  &  Power  Company 
was  chartered  by  the  secretary  of  state,  and  not  by  the  legisla  - 
ture,  and  that  the  general  law  of  the  state  regulating  the  cross- 
ing by  one  railroad  of  the  track  of  another,  as  embodied  in  Civ. 
Code,  §  2219,  restricts  the  right  of  crossing  the  track  of  an- 
other railroad  to  those  railroad  companies  which  are  chartered 
by  the  legislature,  and  that,  therefore,  defendant  is  for- 
bidden by  law  from  crossing  the  track  of  petitioner.  The 
right  of  plaintiff  to  cross  McDonough  road  constitutes  an 
easement  of  inestimable  value  vested  in  petitioner,  and 
that,  as  the  owner  of  such  easement,  it  has  a  right  to  operate 
its  road  on  said  crossing,  free  from  any  hindrance  or  molesta- 
tion whatever,  save  such  as  is  incident  to  the  ordinary  use  of 
said  road  by  the  public.  The  petitioner  then  specifies  the  dam- 
ages which  would  result  to  plaintiff  by  increased  delay  of  its 
business,  wear  and  tear  of  its  machinery,  and  danger  to  life 
and  property  from  the  crossing  of  its  road  by  defendant. 
Defendant  filed  an  answer  to  the  petition,  and  denied 
the  facts  set  up  therein  as  to  Henderson's  crossing 
being  dangerous  and  hazardous,  as  alleged.  So  far  as  any 
danger  is  concerned,  it  is  caused  by  plaintiff's  trains  and 
traffic  crossing  over  a  public  highway  which  existed  35  or 
40  years  prior  to  the  building  of  its  railroad.  Defendant 
claims  a  right  to  cross  the  track  under  and  by  virtue  of  the 
provisions  of  its  charter,  granted  in  the  first  instance  by 
the  secretary  of  state  on  May  16, 1891,  in  compliance  with  the 
general  law  for  the  incorporation  of  railroads,  approved 
September  27,  1881,  and  subsequently  confirmed  by  chapter 
343,  Laws  Ga.  1890-91,  p.  169,  approved  August  31,  1891- 
It  denies  paragraph  8  of  the  petition,  and  says  the  language 
quoted  in  that  paragraph  from  the  act  therein  referred  to  was 
not  in  force  on  May  16, 1891,  when  it  was  first  incorporated, 
nor  on  August  31,  1891,  when  its  charter  was  confirmed 
by  the  general  assembly  of  Georgia.  It  denied  that  its 
crossing  plaintiff's  road  will  have  the  effect  of  adding  to  the 
dangerous  condition  of  the  crossing;  alleges  it  will  only  have 
the   effect  of   diverting  the   travel    on  said   highway  from 
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private  vehicles  and  persons  traveling  on  foot  and  horseback 
to  and  upon  its  cars>  and,  as  a  matter  of  fact,  the  resnlt  will 
be  to  largely  minimize  the  chances  for  accidents ;  and  that 
the  building  of  its  street  railway  on  said  public  road  will 
not  create  any  additional  burden  upon  said  railway,  and 
none  upon  said  public  road.  It  has  a  legal  right  to  cross 
plaintiff's  tracks  with  its  street  railway  at  grade  level  along 
and  upon  said  McDonough  road  at  Henderson's  crossing. 
Defendant  prays  that  plaintiff  be  enjoined  and  restrained 
from  interfering  with  it  in  the  construction  of  its  railway  on 
said  public  road  at  Henderson's  crossing,  and  that  the 
temporary  restraining  order  granted  against  the  defendant  be 
dissolved.  The  answer,  as  amended,  also  denies  the  mate- 
rial charges  in  the  amended  petition  of  the  plaintiff.  A 
like  petition  was  filed  by  the  Southern  Railway  Company 
against  the  Atlanta  Rapid-Transit  Company  to  enjoin  it 
from  crossing  its  road  on  a  street  in  the  city  of  Atlanta*.  It 
appears  that  this  road  procured  a  franchise  from  the  city 
of  Atlanta  to  construct  and  operate  its  line  along  Decatur 
street  and  across  the  tracks  of  plaintiff  to  the  city  limits. 
Both  these  street  railways  procured  like  franchises  from 
proper  authorities  to  operate  their  railroads  in  Atlanta* 
and  beyond  the  limits  of  the  city  of  Atlanta  to  the  city 
of  Decatur.  It  was  conceded  that  the  issues  in  these  two 
cases  were  practically  the  same;  the  only  difference  being 
that  the  Atlanta  Rapid -Transit  Company  also  had  in  its 
charter  the  power  to  use  steam,  but  the  city  conferred  upon 
it  only  the  power  to  use  electricity,  and  it  did  not  propose 
to  use  any  other  motive  power  in  the  operation  of  its  road. 
After  hearing  the  evidence  for  plaintiff  and  defendants,  the 
court  denied  the  injunction  prayed  for  in  each  case,  and 
dissolved  the  former  restraining  orders  g^ranted.  To  these 
judgments  plaintiff  in  error  excepts.  The  grounds  of  error 
alleged  are  as  follows:  (l) Under  the  constitution  and  laws 
of  Georgia  private  property  cannot  be  taken  or  damaged 
unless  just  compensation  has  been  first  paid;  and  the  right 
of  petitioner  to  cross  Henderson's  crossing  was  a  valuable 
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property  right  subsisting  in  it,  and  was  embraced  within  the 
term  "property**  as  used  in  the  constitutiot) ;  and  the  con- 
struction of  the  street -railroad  tracks  across  the  tracks  of 
petitioner  was  a  taking  and  damaging  of  petitioner's  said 
property  right.  (2)  Although  it  was  thus  preparing  and 
threatening  to  take  and  damage  petitioner's  property,  it  had 
neither  paid  nor  offered  to  pay,  nor  had  it  taken  any  steps 
to  ascertain,  the  damages  that  petitioner  would  suffer  by 
such  crossing  of  its  tracks.  (3)  The  acts  of  the  defendant 
of  building  its  tracks  across  the  tracks  of  petitioner  without 
first  paying  just  compensation  for  damages  inflicted  was  an 
unlawful  trespass  upon  petitioner's  rights,  and  without  au- 
thority of  law.  (4)  For  the  acts  complained  of  petition«a: 
was  remediless  at  law,  and  could  receive  adequate  relief  only 
in  a  court  of  equity.  (5)  The  evidence  and  pleadings  show 
that  the  defendant,  the  Atlanta  Railway  &  Power  Company, 
had  been  incorporated  by  act  of  the  secretary  of  state,  and 
under  the  law  of  Georgia  only  those  railroad  companies 
which  were  chartered  by  the  legislature  have  the  right  to 
cross  the  tracks  of  another  railroad  company  at  grade. 
The  same  questions  were  raised  in  the  case  against  the 
transit  company,  except  the  one  last  mentioned ;  and  as  to 
this  company  the  point  as  to  its  charter  power  to  use  steam 
was  insisted  upon. 

1.  One  point  made  by  the  petition  in  this  case  against  the 
Atlanta  Railway  &  Power  Company  is  that  this  company,  in 
the  light  of  the  history  of  its  charter,  has  never  been  incor- 
porated by  the  legislature  of  this  state  but  was  incorporated 

by  certificate  from  the  secretary  of  state, 
^SSSiSS"^*^'    and  that,  therefore,  under  Civ.  Code,  §  2219,  as 

the  privilege  of  one  railroad  company  crossing 
another  is  only  given  to  such  companies  as  are  char- 
tered by  the  legislature  of  this  state,  this  defendant  com- 
pany has  no  right  at  all  to  cross  plaintiff's  road. 
We  do  not  think,  however,  that  a  street  railroad  con- 
structed on  a  public  highway,  with  consent  of  the 
proper    authorities    having    jurisdiction    over   such     high- 
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ways,  needs  any  benefit  from  the  provisions  of  section 
2219.  Being  a  public  highway,  it  has,  independently  of  that 
section,  a  right  to  cross  the  tracks  of  a  railroad  crossing  the 
public  road,  just  as  any  other  vehicle  or  mode  of  transporta- 
tion on  such  public  road  might  cross  the  same,  provided  it 
duly  obtains  a  license  from  the  proper  authority  in  charge  of 
the  street  or  road  it  proposes  to  use.  But,  even  if  the  pro- 
visions of  section  2219  are  applicable  to  the  crossing  by  a 
street  railway  of  any  other  railroad,  we  are  quite  confident 
that  the  phrase,  **  heretofore  or  hereafter  chartered  by  the 
legislature  of  this  state,"  embraces  a  street -railroad  company 
whose  charter,  though  granted  by  the  secretary  of  state,  has 
been  confirmed  or  made  valid  by  an  act  of  the  general  assem- 
bly. While  this  defendant  company  originally  obtained  its 
charter  from  the  secretary  of  state,  the  same  has  since  been 
confirmed  by  an  act  of  the  legislature  of  August  31,  1891 
(Acts  1890-91,  p.  169).  It  is  therein  declared:  ''That  all 
charters  heretofore  granted  by  the  secretary  of  state  to  street 
and  suburban  railroad  companies  are  hereby  confirmed  and 
declared  to  have  had  full  effect  from  their  dates. ' '  See  Almand 
V.  Railway  Co.,  108  Ga.  423,  34  S.  E.  6  et  seq.,  where  the 
charter  powers  of  this  defendant  company  were  thoroughly 
discussed  by  this  court,  and  where  the  act  of  August  31 ,  1891, 
above  cited,  was  recognized  by  the  court  as  confirming  by 
direct  act  of  the  legislature  all  charters  theretofore  granted 
by  the  secretary  of  state. 

2.  The  main  contention  in  behalf  of  plaintiff  in  error  in 
these  cases  is  that  the  defendants  have  no  right  to  cross  its 
track  even  on  these  public  highways  without  first  making 
compensation  for  the  damages  which  would 
result  therefrom.  It  is  obliged  to  be  conceded  u^Sn^^itudes. 
that  no  such  damages  can  be  claimed  unless  the 
acts  of  the  defendants  complained  of  would  amount  to  an 
invasion  of  some  property  right  of  the  plaintiff  resulting  in 
its  injury  and  damage.  It  appears  from  the  record  that 
many  years  before  plaintiff's  line  of  railway  was  constructed 
over  the  highways  in  question  they  had  been  in  use  for  travel 
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by  the  public.  The  only  right  the  railway  company  acquired 
was  necessarily  simply  an  easement  to  cross  these  highways 
with  its  lines  of  railway,  and  to  transport- across  the  same  its 
freight  and  passengers.  It  acquired  no  fee-simple  title  what  - 
ever  to  any  portion  of  the  road,  but  necessarily  received  its 
easement  subject  to  the  right  of  the  public  to  continue  to 
freely  use  the  highway  for  travel.  This,  of  course,  does  not 
imply  that  the  government  authorities  having  control  of  these 
highways  cannot,  as  the  public  exigencies  and  convenience 
may  require, — for  instance,  by  an  increase  of  population  in 
cities  or  towns, — add  to  the  facilities  for  travel  over  such 
roads.  These  authorities  would  have  as  must  right  to  grant 
licenses  and  privileges  to  others  to  use  vehicles  and  convey- 
ances propelled  by  different  kinds  of  power  for  the  purpose 
of  accommodating  the  public,  and  for  the  public  benefit, 
as  the  plaintiff  company  would  have  to  increase  the  num- 
ber of  cars  and  engines  on  its  line  of  railway,  and  the 
frequency  of  trips  across  these  highways,  whenever  this 
would  be  demanded  by  the  increase  in  its  business. 
If,  for  instance,  in  this  case,  it  should  happen  that 
the  present  business  of  the  plaintiff  company  requires 
twice  as  many  cars  and  engines  now  as  it  did  soon 
after  its  first  construction,  can  it  be  pretended  that  either 
the  county  or  the  municipal  authorities  would  have  a 
right  to  exact  of  it  any  pay  for  such  further  privileges  before 
they  could  be  exercised?  Now,  if  these  electric  car  compa. 
nies  impose  no  new  burden  or  servitude  upon  the  public 
streets  or  highways  by  constructing  and  operating  thereon 
street  railways  for  the  transportation  of  passengers,  the 
cars  of  which  are  propelled  by  electric  power,  it  will  neces  - 
sarily  follow  that  passing  over  a  railway  track  crossing 
a  public  highway  does  not  make  them  liable  for  any  dam- 
ages. As  to  whether  or  not  a  company  engaged  in  the 
operation  of  electric  cars  upon  the  streets  of  a  city 
or  the  public  roads  of  a  country  would  thereby  impose 
a  new  servitude  upon  such  roads,  and  would,  therefore, 
be    liable    to    damages    which    others    might    sustain    i  n 
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consequence  thereof,  seems  to  be  an  open  question  in 
this  court.  In  the  case  of  Floyd  Co.  v.  Rome  St.  R.  Co., 
77  Ga.  614,  3  S.  K.  3,  it  was  decided  that  a  railroad  operated 
by  horses  on  a  public  hig^hway  is  not  an  appropriation 
of  that  hi£:hway  to  a  different  use.  It  will  be  seen  from  the 
facts  in  that  case  that  the  county  of  Floyd  had  constructed 
a  bridge  which  spans  a  river  at  the  foot  of  Howard  street,  in 
Rome,  Ga.,  and  placed  it  under  the  control  and  management 
of  the  authorities  of  the  city  of  Rome.  The  Rome  Street - 
Railroad  Company  was  empowered  by  its  charter  to  lay  out, 
construct,  equip,  use,  and  employ  street  railroads  in  the  city 
of  Rome  and  Floyd  county,  and  was  given  power  to  cross 
the  bridge  in  question.  That  bridge  was  afterwards  washed 
away.  The  county  constructed  a  new  one,  and  then  sought 
to  enjoin  the  street-railroad  company  from  running  its  track 
over  the  bridge  without  paying  compensation  therefor.  The 
injunction  applied  for  was  refused,  which  was  affirmed  by 
this  court.  On  page  618, 77  Ga. ,  and  page  4,  3  S.  E.,  Hai<i<, 
J.,  delivering  the  opinion,  said:  "The  laying  of  railroad 
tracks  in  a  public  highway  or  street  does  not  subject  it  to  a 
new  use  or  servitude.  Its  use  is  not  confined  to  the  precise 
mode  or  kind  of  use  which  was  in  view  at  the  time  of  the 
taking,  but  may  extend  to  other  modes  which  were  then  un- 
practiced  and  unknown."  It  was  furcher  announced:  "A 
railroad  operated  by  horses  on  a  public  highway  is  not  an 
appropriation  of  that  highway  to  a  different  use;"  and  it 
was  recognized  that  in  some  states  the  decisions  go  so  far  as 
to  hold  that  the  appropriation  of  a  highway  to  the  use  of  a 
railroad  propelled  by  steam  would  not  change  the  use  to 
which  it  was  originally  dedicated,  while  in  others  the  con- 
trary was  held  as  to  steam  railroads.  It  is  true  this  deci- 
sion had  reference  to  street  railroads  operated  only  by  horse 
power;  but  we  cannot  conceive  how,  if  the  cars  are  operated 
by  electric  power,  they  can  produce  any  more  burden  or  serv- 
itude than  those  operated  by  horse  power.  The  latter  cer- 
tainly, with  the  horse  and  car  combined,  would  take  up  more 
18  (N  s)  A  &  E  R  Cas— 28 
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Space  on  the  street  than  the  ordinary  electric  car;  and  the 
facilities  for  stopping  and  avoiding  accidents  are  certainly 
not  any  greater  than  they  would  be  when  electric  power  is 
used.  This  question,  however,  has  been  passed  upon  by  courts 
of  last  resort  in  other  states,  and  we  have  failed  to  find  a  sin- 
gle case  where  it  has  ever  been  held  that  a  street-car.  com- 
pany, it  matters  not  by  what  power  its  cars  are  propelled, 
"did  not  have  a  right,  after  receiving  a  grant  from  proper 
municipal  or  government  authorities,  to  use  streets,  and  to 
pass  over  the  lines  of  other  railways  that  may  cross  such 
streets,  without  being  liable  in  damages  to  such  other  rail- 
way companies.  There  is,  however,  abundant  authority  to 
sustain  the  contrary  view.  In  Chicago  &  C.  Terminal  Ry. 
Co.  V.  Whiting.  H.  &  E.  C.  St.  Ry.  Co.,  139  Ind.  297, 
38  N.  E.  604,  26  L.  R.  A.  337,  it  was  held:  "Since  it  is 
the  settled  law  of  this  state  that  a  street  railway  is  not  an 
additional  burden  to  that  of  the  easement  which  the  general 
public  has  in  the  street,  and  that  the  street  railway  com- 
pany's right  to  use  the  street  is  founded  on  that  easement,  it 
must  be  held  that  the  right  of  a  street  railway  to  cross  over 
the  tracks  of  a  steam  railway  laid  on  such  street  is  subject 
to  no  conditions  other  than  those  to  which  the  general  pub- 
lic is  subject  in  traveling  over  such  streets.  Hence  it  is  not 
error  to  enjoin  a  steam-railway  company  from  interfering 
with  a  street-railway  company  where  the  latter  is  proceeding 
to  construct  a  proper  crossing  at  its  own  expense."  In  that 
case  it  appeared  that  the  steam-railway  company  sought  to 
interfere  with  a  street-railway  company,  which  was  operated 
by  electricity,  and  to  prevent  it  from  proceeding  to  construct 
a  crossing  over  the  railway  of  the  former.  The  street-railway 
company  applied  for  an  injunction  and  the  grant  of  the  same 
was  sustained  by  the  supreme  court  of  Indiana.  It  was  fur- 
ther decided  in  that  case  that  the  same  principle  applies  where 
the  crossing  is  in  a  public  highway  not  a  street.  See  this 
same  case  reported  in  151  Ind.  577,  46  N.  E.  999,  in  which 
the  principle  above  announced  was  adhered  to  and  reaffirmed. 
In  Chicago,  B.  &  Q.  R.  Co.  v.  West  Chicago  St.  R.  Co., 
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156111.  255,  40  N.  E.  1008,  29  1,.  R.  A.  485,  it  was  held: 
"The  fact  that  the  tracks  of  a  railroad  company  are  laid 
across  city  streets,  and  its  cars  permitted  to  pass  over  them, 
gives  the  company  no  exclusive  use  of  the  crossing^,  but  only 
use  to  be  enjoyed  with  the  public.  Erections  upon  a  public 
street  impose  no  additional  servitude  where  they  aid  and 
facilitate  its  use  for  the  purposes  of  travel  and  transportation. 
Permission  to  a  street-railway  company  to  lay  its  tracks  in  a 
public  street  is  not  a  grant  of  an  additional  easement  in  the 
soil  of  the  street,  such  road  being  merely  a  modification  of 
the  existing  public  use,  adding  thereto  an  additional  mode 
of  conveyance,  and  inflicting  no  damage  upon  the 
owner  of  the  fee."  It  appears  in  that  case  that  the 
street-railway  company  intended  to  lay  its  tracks  and 
operate  its  cars  by  animal  power  only,  although  it  had  the 
right  to  use  cable,  electric,  or  other  motive  power.  In  Eliza- 
bethtown,  L.  &  B.  S.  R.  Co.  v,  Ashland  &  C.  St.  Ry.  Co., 
96  Ky.  347,  26  S.  W.  181,  it  was  held  :  "When  a  railroad  com- 
pany has  obtained  the  right  to  pass  over  a  turnpike  by  the  per- 
mission of  those  controlling  the  road,  the  right  thus  acquired 
is  not  exclusive  of  the  rights  of  the  public,  or  of  such  uses  and 
purposes  as  those  for  which  public  highways  and  streets  are 
established,  among  which  uses  are  the  establishment  and 
operation  of  street  railways.  Therefore  the  railroad  company 
has  no  such  property  rights  in  the  crossing  as  entitle  it  to 
compensation  from  a  street-railway  company  crossing  its 
track  at  that  point,  the  progress  of  the  cars  of  the  former  not 
being  unreasonably  impeded  or  interfered  with."  It  seems 
from  that  case  that  the  charter  of  the  street  railway 
empowered  it  to  use  steam,  horse,  or  other  propelling  power 
for  the  transportation  of  its  passengers.  Counsel  for  plain- 
tiff in  error  seek  to  distinguish  that  case  from  the  one  at  bar 
by  reason  of  general  and  special  legislation,  and  special  grants 
to  the  street-railway  company;  but  we  fail  to  see  from  the 
record  and  report  of  that  case  that  the  street  railway  had  any 
more  special  grant  of  power  to  use  the  streets  and  highways 
where  it  had  its  road  in  operation  than  the  defendants  in  thl^ 
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case  have  under  the  law  and  the  licenses  j^'^i^ted  them  to  use 
the  street  and  highway  in  question.  In  Railroad  Co.  v.  Steel, 
47  Neb.  741,  66  N.  W.  830,  it  was  held  :  **A  railroad  company 
which  has  by  ordinance  acquired  fi  permanent  easement  in 
the  streets  of  a  city  is  not  entitled  to  compensation  from  a 
street-railway  company  as  a  condition  to  the  crossing  of  its 
tracks  by  the  latter  under  a  grant  of  power  from  the  city." 
See  the  able  opinion  of  Post,  C.  J.,  on  page  746,  47  Neb., 
and  page  831,  66  N.  W.,  et  seg.^  and  authorities  he  cites. 
The  following  is  the  conclusion  of  his  opinion :  "The  doc- 
trine of  the  cases  cited,  and  which  to  us  appears  altogether 
reasonable  and  sound,  is  that  a  railroad  company  acquires 
no  exclusive  use  of  streets  crossed  by  its  tracks  with  the  con- 
sent of  the  city  or  other  municipal  body,  but  must  enjoy  the 
right  so  conferred  in  common  with  the  general  public ;  that 
it  is  presumed  to  have  contemplated  the  adoption  of  such 
improved  means  of  travel  as  the  exigencies  of  the  case  require 
in  order  to  best  subserve  the  public  interests  and  necessities; 
and  that  any  mere  inconvenience  suffered  by  it  on  account 
of  the  crossing  of  its  lines  by  the  tracks  of  street  railways 
by  permission  of  the  proper  authorities  is  damnum  absque 
injuria.''  See  the  same  principle  enunciated  in  Texas  &  P. 
Ry.  Co.  V.  Rosedale  St.  Ry.  Co.,  64  Tex.  80,  where  it  was 
held:  ''Streets  are  acquired,  established,  and  maintained  for 
the  accommodation  and  convenience  of  the  inhabitants  and  the 
general  public,  and  may  be  used  for  the  convenience  of  the 
public  by  the  ordinary  modes  of  conveyance  operated  upon 
such  streets,  the  chief  of  which,  in  this  case,  was  the  street 
railway.  Railroad  companies  have  not  the  exclusive  right 
to  a  public  crossing,  but  are  restricted  by  public  convenience 
and  necessity."  In  the  case  of  Kansas  City,  St.  J.  &  C.  B. 
R.  Co.  V.  St.  Joseph  Terminal  R.  Co.,  97  Mo.  457,  10  S.  W. 
826,  3  L.  R.  A.  240,  it  appears  that  a  railroad  company 
obtained  from  the  city  the  right  to  keep  and  maintain  its 
tracks  and  switches  upon  certain  land,  and  to  construct 
such  other  tracks,  switches,  and  turnouts  upon  the  land  and 
across  a  street,  when  opened,  as  it  deemed  necessary  for  the 
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transaction  of  its  business.  It  was  there  held  that  such 
reservation  was  not  the  s^rant  of  an  exclusive  privilege,  but 
only  equivalent  to  the  usual  permission  to  occupy  the  street 
with  its  tracks,  and  plaintiff  was  not  entitled  to  compensa- 
tion from  the  defendant  railroad  company  laying  its  track 
along  the  street  by  permission  of  the  city,  and  across  plain- 
tiff's track  therein;  nor  can  it  enjoin  defendant  from  so 
laving  its  track,  when  authorized  by  the  city  to  do  so. 
See,  also,  Du  Bois  Traction  Pass.  Ry.  Co.  v.  Buffalo  R.  & 
P.  Ry.  Co.,  149  Pa.  St.  1,  24  Atl.  179.  Several  of  the  states 
whose  decisions  are  directly  in  point,  and  which  are  cited 
above,  have  provisions  in  their  constitutions  similar  to  ours, 
to  the  effect  that  private  property  shall  not  be  taken  or  dam- 
aged for  public  purposes  without  just  and  adequate  compen- 
sation being  first  paid.  The  states  referred  to  are  Nebraska. 
Illinois,  Missouri,  Kentucky,  and  Texas.  Authorities  might 
be  multiplied  to  sustain  the  principle  herein  announced,  but 
we  deem  it  entirely  unnecessary. 

It  is  contended,  however,  that  one  of  these  defendants  in 
error,  to  wit,  the  Atlanta  Rapid -Transit  Company,  has  in 
its  charter  authority  to  use  steam  as  a  propelling  power  for 
its  cars,   and  that  the  weight  of  authority  is 
that  steam  railways  constitute  a   burden  and    oran  other 

"^  Railway. 

servitude  upon  a  public  street.  A  complete 
answer  to  this  is  that  by  the  license  or  franchise  granted  by 
the  city  of  Atlanta  to  this  company  it  is  authorized  only  to 
use  electric  power,  and  there  is  nothing  in  the  record  to 
indicate  that  it  ever  intends  to  use  anything  else.  We  do 
not  mean  to  say  that  its  use  of  steam  instead  of  electricity 
as  a  propelling  power  would  necessarily  deprive  it  of  the 
right  to  cross  this  track  at  the  point  in  question  without 
being  liable  in  damages  to  the  plaintiff  railroad  company. 
Whether  or  not  a  street  or  suburban  railway  constitutes  a 
burden  upon  streets  or  highways  in  a  city  or  country  does 
not  depend  so  much  upon  the  motive  powers  used  in  pro- 
pelling the  cars  as  it  does  upon  the  character  and  nature  of 
business  it  transacts.     For  instance,  what  is  known  as  a 
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commercial  railway,"  which  carries  not  only  passen* 
g^ers,  but  quantities  of  freight,  from  one  portion  of  the 
state  to  the  other,  and  even  from  one  state  to  another, 
in  traversing  public  highways  of  the  country  or  streets 
of  a  city  would  necessarily  constitute  a  greater  burden  and 
servitude  upon  such  highways  or  streets  than  an  ordinary 
car  of  a  street  or  suburban  railway,  whether  propelled  by 
steam,  cable,  electricity,  or  otherwise,  which  has  for  its  pur- 
pose simply  the  transportation  of  passengers  from  one  point 
to  the  other  on  the  streets  of  a  city,  or  to  adjacent  places  in 
the  contigous  country.  A  marked  difference  between  the  two 
systems  is  that  the  former  often  carries  long  trains  of  passen- 
gers and  freight  cars  over  its  line,  and  is  not  intended  at  all 
for  the  accommodation  of  the  public  desiring  to  go  from  one 
portion  of  the  city  to  the  other,  while  the  latter  ordinarily 
uses  one  car,  and  facilitates  the  transportation  of  passengers 
desiring  only  to  go  short  distances  between  different  points 
in  the  city.  Hence  it  is  that  the  decision  of  this  court  in 
Georgia  Midland  &  G.  R.  Co.  v.  Columbus  Southern  Ry. 
Co.,  89  Ga.  205,  15  S.  E.  305,  and  which  was  relied  on  by 
counsel  for  plaintiff  in  error,  has  no  application  whatever  to 
the  facts  in  the  present  case.  It  was  there  decided  in  the 
headnote:  ''Without  first  making  compensation  for  the 
damages  which  will  result  therefrom,  one  railway  company 
cannot  lay  and  use  its  track  across  the  track  of  another  rail* 
way  company  located,  in  a  public  street  of  a  city."  It  will 
be  seen  from  the  facts  in  that  case  that  it  was  a  contest 
between  two  commercial  railway  companies,  and  the  city  of 
Columbus  constituted  a  terminus  of  each  of  these  lines  of 
railway.  It  was  complained  in  the  case  that  the  petitioner 
constructed  its  depot,  roundhouses,  etc.,  on  the  depot 
grounds.  The  lands  for  terminals  of  defendant,  with  its 
depot  site,  side  tracks,  etc.,  lay  east  of  petitioner's  property, 
and  that  it  was  entirely  unnecessary  for  it,  in  order  to  make 
its  proper  connections,  to  construct  a  side  track  just  north  of 
petitioner's  depot  grounds  at  a  point  where  is  located  the 
travel  and  entrance  to  petitioner's  grounds,  thus  unneces- 
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sarily  increasing  damas^e,  delay,  hindrance,  inconvenience, 
and  risk  of  accidents  to  the  plaintiff  at  a  point  where  its  traffic 
of  every  sort  passes.     It  will  thus  be  seen  that  there  is  no 
analo£:y  whatever   between  that  case  and  the  present  one, 
where  the  defendant  roads,  under  grant  of  authority  from* 
proper  sources,  are  running  their  lines  along  the  streets  and 
public  highways  for  the  benefit  of  the  public  itself.    Neither 
has  the  case  of  Campbell  v.  Railroad  Co.,  82  Ga.  320,  9  S.E. 
1078,  atiy  application  whatever  to  the  case  we  are  now  con- 
sidering.   It   was  there   decided:     "The  construction  and 
operation  of  a  horse  railway  in  the  public  streets  of  a  city  by 
authority  of  the  legislature  and  the  consent  of  the  city  gov- 
ernment, whether  it  be  a  new  burden  upon  the  streets  or  not> 
does  not  entitle  a  private  individual  to  compensation  therefor,. 
unless  the  construction  or  operation  of  such  railway  works, 
special  damage  to  his  property.     If  noise,  smoke,  dust,  cin- 
ders, or  things  of  that  sort  be  shown  to  have  damaged  the- 
property,  they  should  be  considered  in  arriving  at  the  amount 
of  the  recovery ;  but,  if  they  amount  merely  to  inconvenience 
or  discomfort  to  its  occupants,  they  are  not  an  element  of 
damages,  and  should  not  be  so  considered."     It  appears  in 
that  case  that  the  railroad  company  had  permission  from  the 
legislature  and  the  city  council  to  lay  its  track  in  the  streets. 
where  it  pleased.     In  this  particular  place  it  elected  to  lay 
its  track  near  the  sidewalk  of  plaintiff's  residence,  and  it 
was  contended  that  the  unceasing  passage  of  cars  so  near  the- 
entire  front  of  petitioner's  property  would  effectually  cut  off^ 
all  safe  entrance  to  or  exit  from  the  front  of  said  property  to 
any  kind  of  vehicle.     The  marked  difference  between  that 
case  and  the  present  one  is  that  the  plaintiff  there  owned  the 
absolute  title  to  the  abutting  lot.    We  think  the  principle 
therein  decided  was  correct.     Under  the  provisions  of  the 
constitution  which  requires  compensation  to  be  paid  not  only 
for  property  taken  in  the  exercise  of  eminent  domain,  but 
also  for  property  damaged  thereby,  this  necessarily  implies 
that  for  a  direct  invasion  of  any  legal  right  of  property  per- 
taining to  its  ownership  and  enjoyment  which  results  in 
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material  damas^e  to  the  property  the  owner  must  first  be 
compensated,  whether  it  has  been  seized  or  not.  One  of  the 
rights  pertaining  to  the  ownership  of  a  home,  for  instance, 
is  free  and  comfortable  ingress  and  egress  thereto ;  and  this 
right  cannot  be  interfered  with,  even  for  the  public  good,  to 
the  extent  of  causing  material  damage  to  the  market  value  of 
the  property  itself,  without  compensation  being  paid  in 
advance  to  the  owner. 

4,  5.  But  in  the  present  case  we  fail  to  see  that  the  defend- 
ants have  invaded,  or  were  seeking  to  invade,  any  legal  right 
of  plaintiff.     As    above  indicated,    when  the   plaintiff   was 
«*,.**       permitted  to  construct  its  track  across  an  exist- 

Same— Blffht  to        '^ 

SpuSd  cto^-        ing  street  or  public  road,  it  did  so  subject  to  the 

condition  that  it  must  submit  to  the  increased 
inconvenience  which  might  result  from  the  growth  and 
development  of  the  city  or  country,  and  the  consequent 
increase  of  travel  in  the  usual  methods  along  such  street  or 
road.  It  acquired  only  an  easement;  that  is,  a  privilege  of 
crossing  this  street  and  road  in  the  transportation  of  its  freight 
and  passengers.  It  may  be  that  the  crossing  of  defendant's 
tracks  over  this  street  and  highway  will  cause  inconven- 
ience to  the  plaintiff,  but,  as  we  have  above  demonstrated, 
this  use  thereof  by  the  defendants,  instead  of  constituting  any 
burden  or  servitude  upon  them,  is  intended  for  the  conven- 
ience and  benefit  of  the  traveling  public  on  these  streets. 
The  question  as  to  whether  or  not  their  construction  was 
necessary  and  important  in  order  to  accomplish  such  a  pur- 
pose has  been  passed  upon  by  tribunals  constituted  by  law 
to  decide  such  issues.  There  is  nothing  in  the  record  to  show 
any  abuse  whatever  of  the  exercise  of  that  power.  When 
plaintiff,  therefore,  obtained  its  license  to  cross  these  high- 
ways, it  necessarily  took  the  same  subject  to  any  increased 
inconvenience  which  might  arise  by  reason  of  the  demands 
or  wants  of  the  public  for  greater  facilities  for  traveling. 
Cleveland  v.  City  Council,  102  Ga.  233,  29  S.  E.  584,  43  l^. 
R.  A.  638.  We  are  at  a  loss,  therefore,  to  see  how  any  legal 
right  of  property  of  the  plaintiff  will  be  invaded,  or  in  any 
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Wise  affected,  by  the  exercise  of  the  rights  and  franchises 
which  the  street -rail way  companies  are  attempt- 
mg  to  use  in  the  present  instance.  It  follows  croMTrjoiwof 
from  the  above  that  no  legal  right  of  plaintiff  gSS?S?£muun. 
has  been  encroached  upon,  and  none  of  its  prop- 
erty has  either  been  taken  or  threatened  to  be  taken  or  dam- 
aged in  contemplation  of  law.  The  companies,  therefore, 
owning  and  operating  street  railways  of  the  character  above 
indicated,  may,  under  the  permission  of  proper  municipal 
or  county  authorities,  construct  their  lines  across  the  track 
of  the  plaintiff,  and  use  the  same,  without  instituting  con- 
demnation proceedings,  or  being  required  to  pay  damages. 
The  court  did  not  err  in  denying  the  injunctions  prayed  for 
or  in  dissolving  the  restraining  orders  which  had  been  pre- 
viously granted.  Judgment  in  each  case  affirmed.  All  the 
justices  concurring. 

NOTES. 

Street  Railways— Additional  Servitudes.— See  article  by  J.  Newton 
Fiero,  Bsq.,  in  1  Am.  &.  Eng.  R.  Cas.,  N.  S. 

Eminent  Domain — Right  of  Street  Railway  to  Cross  Railroad. — 
Such  special  damage  as  will  justify  the  interference  of  a  court  of 
equity  is  not  suffered  by  a  steam-railway  company  which  has  merely 
the  right  to  operate  its  road  across  the  highway  at  grade,  through 
the  establishment  in  the  highway  of  a  street  railway,  the  motive 
power  of  which  is  electricity,  supplied  by  means  of  wires  elevated  a 
sufficient  height  to  admit  the  free  passage  of  the  cars  of  the  steam 
road  thereunder.  West  Jersey  K.  Co.  v.  Camden  G.  &  W.  K.  Co.,  52 
N.  J.  Eq.  31 ;  Morris  &  E.  K.  Co.  v,  Newark  Pass.  R.  Co.,  51  N.  J.  Kq. 
379;  Old  Colony  R.  Co.  v,  Rockland  &  A.  St.  R.  Co.,  161  Mass.  416; 
General  Electric  Ry.  Co.  v,  Chicago  &  W.  I.  R.  Co.,  184  111.  588; 
•Scranton  &  P.  Traction  Co.  v.  Delaware  &  H.  Canal  Co.  (Pa.), 
1  Super.  Ct.  409 ;  Chicagro,  B.  &  Q.  R.  Co.  v.  West  Chicago  St.  R.  Co., 
156  111.  255  ;  Pittsburg,  C.  &  St.  L.  R.  Co.  v.  West  Chicago  St.  R.  Co., 
156  111.  385. 

An  injunction  will  not  lie  at  the  instance  of  such  steam  railroad 
to  restrain  such  crossing  nor  will  compensation  be  granted  unless 
some  special  and  peculiar  damage  to  its  property  is  shown.  New 
Tork,  etc.,  R.  Co.  v.  Fair  Haven,  etc.,  R.  Co.,  70  Conn.  610. 

Ownership  in  fee  of  its  roadbed  gives  a  steam-railroad  company 
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St.  Louis  S.  W.  Ry.  Co. 

{Supreme  Court  of  Louisiana  ^  Feb,  5,  /900.) 

Injury  to  Trespasser— Forcible  Ejection  from  Train — Liability  of 
Railroad.* — Where  a  boy  of  14,  even  though  he  be  trespassing*,  is 
forcibly  ejected  from  a  moving  railroad  train  by  a  person  for  whose 
actions  the  company  is  responsible,  and  thereby  loses  an  arm,  the 
company  will  be  held  liable  in  damages. 

Excessive  Verdict.— Verdict  for  $4,000  sustained. 

(Syllabus  by  the  Court.) 

Appeal  by  defendants  from  parish  of  Caddo  judicial  dis- 
trict court.     Affirmed, 

Alexander  &    Wilkinson,  George  Wesley  Jack,  and  S.  H, 
West,  for  appellant. 
A,  D,  Land,  Jr.,  and  Thigpen  &  Foster,  for  appellee. 

Monroe,  J.     Plaintiff,  as  the  dative  tutor  of  the  minor, 

Lewis  Craig,  claims   that  said   minor  was   summarily  and 

unlawfully  ejected  by  a  servant  of  defendant  from  its  train 

o*  *  ^         while  the  same  was  in  motion,  with  the  result 

Case  Stated.  ' 

that  the  car  wheels  passed  over  his  left  arm  and 
so  mangled  it  that  amputation  was  necessary.  He  alleges 
that  the  minor  was  guilty  of  no  negligence,  and  that  he  has 
sustained  damages  to  the  amount  of  $10,000,  for  which  he 
prays  judgment.  Defendant  denies  fault  on  its  part,  and 
alleges  that  any  injuries  which  the  minor  may  have  sustained 
resulted  from  his  own   negligence   while   trespassing  upon 

*  See  St.  Lrouis  &  S.  F.  R.  Co.  v.  Kilpatrick  (Ark.),  17  Am.  &Eng. 
R.  Cas.,  N.  S.,  212  Mugford  v,  Boston  &  M.  R.  R.  (Mass.),  16  A/. 
684;  Johnson  v,  Chicago,  St.  P.,  M.  &  O.  Ry.  Co,  (C.  C),  IS  Id, 
683  ^n^  foot-note. 
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defendant's  property.     Taking  the  pleadings  and  evidence 
together,  tbe  case  presented  is  as  follows : 

Not  long  before  noon,  July  11, 1899,  one  of  the  defendant's 
trains,  consisting  of  an  engine,  baggage  car,  coach  for  colored 
people,  coach  for  white  people,  and  sleeper,  reached  Shreve- 
port,  and  pulled  into  the  Union  Depot.  The  passengers  and 
the  baggage  were  soon  discharged,  and  the  train  then  backed 
in  the  direction  of  certain  freight  yards,  in  order  to  be  put  in 
readiness  to  go  out,  according  to  schedule,  in  the  afternoon. 
The  defendant  company  is  called  the  "Cotton  Belt,"  but,  so 
far  as  the  testimony  goes,  it  appears  that  it  went  ibto  Shreve- 
port  over  the  bridge  of  the  Vicksburg,  Shreveport  &  Pacific 
Railroad  Company,  used  the  tracks  of  said  company  in 
reaching  the  depot  and  in  backing  out,  and  that  the  freight 
yards  into  which  it  backed,  and  where  it  was  to  remain  and 
be  overhauled  preparatory  to  its  departure  in  the  afternoon, 
were  the  yards  of  the  same  company,  from  which  it  would 
seem  that  the  two  roads  are  conducted  under  one  manage- 
ment, or  (and  beyond  any  question)  that  they  are  working 
under  an  arrangement  whereby  the  bridge,  the  tracks  to  the 
depot,  and  ftom  the  depot  to  the  freight  yards,  as  also  the 
depot  itself  and  the  freight  yards,  are  used  in  common.  Just 
before  the  train  in  question  backed  out  of  the  depot,  the  boy 
(about  14  years  old)  in  whose  behalf  this  suit  was  brought 
got  aboard.  He  states  that  his  purpose  was  to  mail  a  letter, 
but  that,  not  knowing  where  to  mail  it,  he  got  off  when  the 
train  started,  and  then,  when  the  train  was  in  motion,  seeing 
the  mail  box  or  opening  for  letters  in  the  side  of  the  baggage 
car,  he  got  on  again,  intending  to  ride  to  a  street  crossing  at 
which  a  stop  was  U5ually  made,  and  avail  himself  of  the 
opportunity  to  accomplish  his  mission.  The  theory  of  the 
defendant  is  that  his  purpose  was  to  steal  a  ride.  There  is 
some  evidence  corroborating  the  statement  of  the  boy,  and 
some  corroborating  the  defendant's  theory.  Pretermitting 
this  question,  it  will  be  understood  that  in  backing  the  posi- 
tion of  the  cars  was  reversed,  and  that  as  the  train  was 
moved  they  were  in  the  following  order,  from  front  to  rear* 
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to  wit :  Sleeper,  white  coach,  colored  coach,  bas^gage  car,  and 
engine.  So  that  accommodating  this  opinion  to  the  testi- 
mony of  the  witnesses  who  spoke  with  reference  to  the  man- 
ner in  which  the  train  was  made  up,  rather  than  with 
reference  to  the  direction  in  which  it  was  going,  the  expres- 
sions ''rear  platform"  and  ''front  platform"  are  to  be  taken 
in  the  opposite  sense  to  that  in  which  they  would  ordinarily 
be  understood,  with  the  engine  in  front.  Bearing  this  in 
mind,  the  boy  was  on  the  lower  step  either  of  the  front 
platform  of  the  sleeper  or  of  the  rear  platform  of  the  white 
coach ;  and  while  the  train  was  moving  at  the  rate  of  six  or 
seven  miles  an  hour  he  either  jumped,  fell,  or  was  forcibly 
ejected,  in  such  a  way  th^t  his  left  arm  was  so  mangled 
under  the  wheels  that  amputation  at  the  shoulder  was  neces- 
sary and  was  performed  almost  immediately.  This  being 
the  case,  it  is  immaterial  what  may  have  been  his  reason  for 
getting  on  the  train.  If  he  voluntarily  jumped,  or  through 
fault  or  misfortune  of  his  own  fell  off,  he  is  not  entitled  to 
recover.  Upon  the  other  hand,  if  he  was  forcibly  ejected,  by 
any  one  for  whom  the  defendant  is  responsible,  he  is  entitled 
to  recover,  no  matter  why  he  got  on  the  train,  since  there  is 
no  law  authorizing  the  taking  off  of  a  boy's  arm  at  the  shoul- 
der as  a  penalty  for  trespassing  on  railroad  or  any  other 
property.  We  have,  therefore,  to  consider  the  two  questions 
of  fact:  (l)  Did  the  boy  jump  or  fall  off,  or  was  he  forcibly 
ejected?  (2)  If  forcibly  ejected,  was  it  by  any  one  for  whom 
the  defendant  is  responsible?  There  is  more  or  less  of  con- 
flict in  the  evidence,  but  the  truth  lurks  in  the  midst  of  the 
conflict,  and,  though  somewhat  obscured,  is  not  beyond  the 
reach  of  deliberate  and  impartial  investigation.  There  are 
some  white  witnesses  and  some  colored  ones,  some  who  are 
railroad  men  and  some  who  are  not;  and,  without  regard  to 
these  distinctions,  there  are  some,  and  this  includes  the 
majority,  who  have  stated  the  facts  as  they  understood  them, 
and  to  the  best  of  their  ability,  and  others,  being  a  small 
minority,  whose  statements  are  irreconcilable  with  knowl- 
edge in  their  possession  and  with  their  want  of  knowledge. 
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There  is  no  question  but  that  the  boy  was  standing  on  the 
lower  step  of  either  the  sleeper  or  the  white  coach,  facing  out- 
wards, and  that  while  in  this  position  his    feet,  either  vol - 
ontarily  or  involuntarily,  went  out  from   under  him,  and 
that  after  hanging  and  dragging  a  little  he  fell  under  the 
car  and  received  the  injury   of  which  he  complains.     His 
statement  is  as  follows:   '*When   we  got   in  front  of  Ed. 
Walker's   saloon,   a  white  fellow    came  to  the  door    and 
said, 'Get  off.'     I  looked   around  at  him  and  did  not   pay 
any  attention  to  him,  and  I  kinder  looked  again.     Q.  And 
he  hallooed  at  you?  A.  Yes,  sir ;  he  said,  'Get  off  here,'  and 
I  turned  around   towards  the  depot,   and  then   he  kicked 
me  ;  and  when  he  kicked  my  feet  from  under  me  I  held   hold 
of  that  little  thing  by  the  steps  that  you  pull  up  with.     I  held 
hold  of   that  with  my  left  hand,  but  the  train  jerked  me  and 
I  had  to  turn  loose,  and  it  rolled  over  my  arm.     I  was  stand- 
ing on  the  steps  when  he  kicked."     Elmore  Jackson,  Lewis 
Stephens,   and   Henry    Toney  were  standing    in  front  of 
the  saloon  to  which    the    boy   refers.     Jackson   and   Ste- 
phens testify    positively  that  they    saw  the   man,   who  is 
identified  as  Smith,  kick  the  boy  off,  and  that  there  was  no 
one  else  on  the  platform  at  the  time.     Toney  testifies  that 
the  man  rushed  and  hallooed  at  him,  and  made  him  jump  off, 
and  that  he  did  not  see  him  kick  the  boy,  but  that  he  cannot 
swear  that  he  did  not,  and  thought  he  was  near  enough  to 
have  kicked  him.     Wood  testifies  that  he  was  loading  his 
express  wagon,  and  heard  exclamations  of  the  bystanders, 
''The   man   with  the   white  shirt  on  kicked  the  boy  off." 
Jackson  also  testifies  that  he  went  to  the   boy  immediately, 
put  him  in  a  hack,  and  sent  him  to  his  mother,  and  that  the 
boy  said,  "That   man   kicked   me  off."     The   story  which 
Smith    tells    is    that    he    has  been   for  the  past   ten  years 
in   the    employ   of    the    Vicksburg,    Shreveport  &  Pacific 
Railroad  and  the    defendant   companies,   but  that   at   the 
moment   of  the    occurrence   he   was   unemployed.     As   we 
understand  him,  he  had  just  previously  been  in  the  employ 
of  the   Vicksburg,   Shreveport   &     Pacific    Company    and 
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re-entered  that  service  immediately  afterwards,  so  that  the 
time  daring  which  he  was  not  so  employed  was  meas- 
ured by  that  of  the  occurrence.  He  says  that  he  got  on 
the  train  at  the  bridge,  as  it  was  coming  in,  because  he 
wanted  to  see  the  conductor  and  ask  him  how  he  had  been 
getting  on,  and  that  he  saw  the  boy  catch  on  at  that  point ; 
that,  in  backing  out  from  the  depot,  he  was  standing  on  the 
rear  platform  of  the  white  coach,  riding  around  for  pleasure, 
while  the  boy  was  on  the  adjacent  front  platform  of  the  sleeper, 
and  that  he  neither  spoke  nor  did  anything  to  him,  but  that 
the  boy  jumped  off;  that,  considering  the  speed  of  the  train 
at  the  time,  any  one  used  to  getting  off  trains  would  not  have 
fallen ;  and  that  he  remained  on  the  platform  after  the  boy 
was  caught  in  the  wheel,  made  no  attempt  to  pull  him  out, 
and  did  not  know  until  afterwards  that  he  was  hurt.  Being 
asked,  ''How  soon  did  you  leave  the  train  after  that 
accident?'*  he  replied,  "I  think,  about  two  weeks.*'  At 
the  end  of  which  time  it  appears  that  he  went  to  visit  his 
father,  in  Mississippi,  and  remained  there,  until  he  returned 
to  Shreveport  in  order  to  give  his  testimony.  He  further  tes- 
tifies that  he  had  not  been  in  the  employ  of  the  Cotton  Belt 
since  1897,  and  has  chased  no  boys  off  its  trains,  and  would 
not  have  done  so  under  any  circumstances,  though  he  also 
says  that  he  was  employed  in  the  yard,  and  that  all  the  men 
there,  from  car  inspector  down,  have  orders  to  keep  trespass- 
ers and  vagrant  boys  off  the  trains.  He  further  says  that 
he  had  seen  the  boy,  in  whose  behalf  the  suit  is  brought, 
jumping  on  and  off  the  trains  every  day. 

There  are  two  witnesses  who  undertake  to  testify  positively 
that  Smith  did  not  kick  the  boy, — Shanklin  and  Hutton. 
Shanklin  was  at  that  time  in  the  employ  of  the  Vicksburg, 
Shreveport  &  Pacific  Company,  and  was  going  towards  the 
depot,  from  which  the  train  was  coming,  on  another  track, 
and  on  the  side  upon  which  the  boy  came  off.  He  says, 
**I  was  a  car  length  below,  and  had  a  full  view  of  the  rear 
end  of  the  car,  when  the  boy  fell;**  and,  from  his  further 
testimony,  he  places  himself  somewhere  near  the  end  of   the 
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sleeper,  and  from  2  >^  to  5  feet  from  its  side.  He  swears 
most  positively  and  emphatically  that  there  was  no  one  but 
the  boy  on  the  rear  platform  of  the  white  coach,  that  the 
boy  was  on  the  steps  of  that  platform,  and  that  he  fell  off, 
and  was  not  kicked  off.  It  is  shown  to  our  satisfaction  that 
within  a  fortnight  after  the  occurrence  this  witness  stated  that 
he  was  not  in  a  position  to  see  whether  the  boy  was  kicked 
off  or  not,  and  it  is  evident  that  there  is  an  irreconcilable 
conflict  between  his  testimony  and  that  of  Smith,  who  swears 
that  he  was  standing  on  the  platform  upon  which  the  wit- 
ness swears  that  there  was  no  one  standing.  The  other 
witness,  Hutton,  claims  to  have  been  standing  about  half- 
way in  the  rear  door  of  the  white  coach,  with  one  foot  on 
the  platform,  and  near  Smith,  who  was  outside  on  the  plat- 
form. He  says  that  the  boy  was  on  the  steps  of  the  sleeping- 
car  platform,  and  beyond  Smith's  reach,  and  that  Smith 
neither  spoke  to  him  nor  kicked  him.  He  also  says  that 
the  boys  are  great  nuisances  and  worry  the  railroad  com- 
pany's employees  a  great  deal,  and  that  he  now  and  then 
tells  them  that  "they  ought  to  be  doing  something  else  than 
catching  passenger  trains.*'  Two  other  witnesses.  Wood- 
ward and  Russell,  testify  that  they  did  not  see  Smith  kick 
the  boy,  though  they  saw  the  exit  of  the  latter,  and  saw 
him  hang  by  the  hands,  drag,  and  fall.  This  testimony  is 
unimportant,  except  in  so  far  as  it  corroborates  the  boy's 
story.  Woodward  was  seated  in  the  colored  coach,  and 
Russell  was  standing  on  the  lower  steps  of  the  front  platform 
of  the  white  coach,  and  neither  could  see  Smith,  who  was 
on  the  rear  platform  of  the  white  coach.  Their  statement 
that  the  boy  appeared  to  jump  or  step  off  throws  no  light 
on  the  question  at  issue,  because  any  one  so  situated,  and 
driven  by  force  from  the  rear,  would  involuntarily  make 
some  effort.  Woodward  says  that  he  could  have  seen 
anybody  kick  him.  This  is  manifestly  untrue.  Rus- 
sell, who  was  in  a  better  position  than  Woodward,  says 
he  could  have  seen  it  if  the  boy  had  been  kicked 
18  (N  s)  A  &  E  R  Cas— 29 
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**hard.**     He,  no  doubt,  meaas  by  that,  that  if  Smith,  in 
kicking  the  boy,  had  broug^ht  his  own  person  within  rani^e  of 
his  (Russeirs)  view  (i,  e,  beyond  the  line  of  the  car's  side), 
the  witness  could  have  seen  it.     But  that  is  not  to  the  point. 
Several  other  railroad  employees  were  examined,  and  they 
agreed  that  the  practice  of  jumping  on  and  off  the  trains  by 
colored  boys  was   a   source   of  great  annoyance,  and   that 
their  instructions  were  to  keep  the  boys  o£f .     One  or  two  of 
them  undertake  to  identify  Craig  as  one  of  the  offenders.     It 
also  appears  that  there  is  an  ordinance  of  the  city  under  which 
the  offence  can  be  dealt  with.     The  chief  of  police  testifies 
that  in  July,  1899,  when  the  affair  occurred.   Smith  was   a 
special  officer,  appointed  at  the  request  of  the  railroad  com- 
panies and  paid  by  them,  and  that  he  was  so  appointed  upon 
the  representation  that  they  needed  such  a  person  as  watch  - 
man  at  the  bridge,  because  of  disturbances  on  trains,  and 
because  of  the  annoyance  to  which  they  were  subjected  by 
bo3'S  jumping  on  and  off  their  trains.     Jones,  train  inspector 
for  the  Vicksburg,  Shreve port  &  Pacific  Company,   testifies 
that  Smith  had  been  employed  about  the   yards   for  several 
years,  and  was  so  employed  in  the  summer  of  1899,  and  that 
he  had  seen  him  chase   boys  off  the   trains.     And   Richler, 
Walker,  and   Pants   also   testify  to   having  seen   Smith   so 
engaged;  Walker  mentioning  the  name  of  a  boy  who  was 
arrested  by  Smith  in  August,   1898,  and    fined  five  dollars. 
When  we  add  to  this  testimony  the  eloquent  silence  of  the 
defendant  upon  the   subject  of  Smith's  employment,   further 
comment  becomes  unnecessary.     If  he  was  not  employed  by 
it,  some  respectable  and  responsible  officer  would  have  so  tes- 
tified, as  its  learned  counsel  fully  appreciated  the  importance 
of  the  question. 
We  concur  in  the  conclusion  reached  by  the  jury   before 

which  the  case  was  tried,  and  by  the  judge 
passer-Forcible  a  quo^  who  made  the  verdict  the  judgment  of 
i^^nj^abuity    ^he  court,  that  the  case  is  with  the   plaintiff. 

and  that  it  has  been  proven  that  the  boy  in 
whose  behalf  the  suit  was  brought  has  lost  his  arm  by  reason 
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of  his  having  been  forcibly  and  unlawfully  ejected  from 
a  moving  train  by  a  person  for  whose  actions  the  de- 
fendant is  liable.  Cooley,  Torts,  §§  532,  538:  Burrows, 
Neg.  155;  Steamboat  Co.  v.  Brockett,  121  U.  S.  637,  7  Sup. 
Ct.  1039,  30  I^.  Ed.  1049 ;  Hoffman  v.  Railroad  Co.,  87  N.  Y. 
25;  Higgins  v.  Railroad  Co.,  46  N.  Y,  23 ;  Coleman  v.  Rail- 
road Co.,  106  Mass.  160;  Johnson  v.  Railroad  Co.,  58  Iowa 
348.  12  N.  W.  329 ;  Hart.  v.  Railroad  Co.,  1  Rob.  178. 

The  amount  of  damages  awarded  was  $4,000,  and 
defendant's  counsel  argues  that,  considering  the  position, 
earning  capacity,  etc.,  of  the  person  injured,  this  is  excessive. 
The  boy  is  poor,  black,  illegitimate,  and  igno- 
rant, and  when  injured  was  receiving  75  cents  a  vSSotT^ 
week  for  working  about  a  negro  barber  shop,  to 
which  were  added  his  earnings  (probably  a  few  dollars  a 
week)  as  a  bootblack.  It  seems  to  us  that,  being  thus  about 
as  badly  situated  as  a  boy  of  14  who  is  not  an  invalid  or  a 
criminal  can  be,  he  was  particularly  in  need  of  the  arm  of 
which  he  has  been  deprived ;  for  that  and  the  other  arm  were 
about  all  that  he  had  to  depend  upon  to  help  him  through  in 
the  long  struggle  which  lies  before  him,  and  which  is  hard 
enough  even  for  those  who  are  better  situated  and  have  both 
arms  and  hands,  and  that  the  amount  allowed  is  not  exces- 
sive. Ketchum  z;.  Railroad  Co.,  38  La.  Ann.  777;  Barnes 
9.  Railway  Co.,  47  La.  Ann.  1218,  17  South.  782  ;  Lampkins 
V.  Railroad  Co.,  42  La.  Ann.  997,  8  South.  530.  The  judg- 
ment appealed  from  is  therefore  affirmed. 

On  Application  for  Rehearing. 
(June  28,  1900.) 

The  counsel  for  the  defendant,  in  their  brief  filed  in  support 
of  the  application  for  rehearing,  say:  ''Craig  says  his  feet 
were  kicked  from  under  him,  yet,  search  the  record  in  vain, 
and  not  another  witness  says  as  much.  If  he  was  false  in 
these  particulars,  it  was  an  easy  matter  for  him  to  be  false  in 
all."  With  no  particular  effort,  we  have  found  the  following 
testimony  upon  the  subject  mentioned,  beginning  with  that 
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of  Craig,  the  plaintiff,  to  whom  the  counsel  refer,  to-wit: 
Lewis  Craig :  '*He  said,  'Get  off  here,'  and  I  turned  around 
towards  the  depot,  and  then  he  kicked  me;  and  when  he 
kicked  my  feet  from  under  me  I  held  hold  of  that  little  thing 
by  the  steps  that  you  pull  up  by.  I  held  hold  of  that  with 
my  left  hand,  but  the  train  jerked  me  and  I  had  to  turn  loose, 
and  it  rolled  over  my  arm.  I  was  standing  on  the  steps  when 
he  kicked  me.'*  Elmore  Jackson:  **Q,  Did  you  see  Tony 
Smith  kick  him?  A.  Yes,  sir;  I  saw  him  kick  him.  Q.  Did 
you  see  the  boy  fall  off?  A.  When  he  kicked  him,  he  dis- 
appeared to  my  eyes.  I  was  on  the  ground,  and  couldn't  see 
across.  Q.  What  side  was  he  on?  A.  Next  to  the  depot, 
and  I  was  on  the  side  next  to  the  saloon.  After  he  fell  I 
could  not  see  him  until  the  train  passed,  and  then  I  saw  him 
get  up,  with  his  arm  folded  like  this.  Q.  Did  you  recognize 
Mr.  Tony  Smith?  A.  Yes.  Q.  How  long  have  you  known 
him?  A.  I  was  raised  where  he  was.  I  lived  there  for  a 
number  of  years  after  he  moved  there.  Q.  There  is  no  doubt 
about  his  actually  being  the  man  who  kicked  Lewis  Craig  off? 
A.  He  was  the  man.  I  saw  him.  *  *  *  q.  Did  Lewis 
make  any  statement  at  that  time  as  to  how  it  happened?  A. 
Yes,  sir;  he  said,  **That  man  kicked  me  off.'  "  Lewis  Ste- 
phens: **Q.  Where  was  the  boy  at  the  time  you  saw  him? 
A.  He  was  standing  on  the  coach  steps,  and  that  man,  Tony 
Smith,  kicked  him  off  the  train.  *  *  *  Q.  You  saw  this 
man  kick  the  boy  off  the  train?  A.  Yes,  sir,  I  saw  him  kick 
him  off  the  train.  Q.  There  is  no  doubt  about  it?  You  saw 
him  kick  him?  A.  Yes,  sir;  I  saw  him  kick  him  off  the  train. 
Q.  You  saw  the  boy  fall?  A.  Yes,  sir.  Q.  And  when  you 
next  saw  him  his  arm  was  mashed?  A.  Yes,  sir."  Cross- 
examined  :  ''Q.  How  did  the  boy  fall?  Did  the  man  kick  him 
clear  loose,  or  did  the  boy  hang  by  the  rail  a  little  while? 
A.  When  the  man  kicked  him,  he  fell  and  hung  a  little  while. 
He  hung  onto  it  a  little  while."  Robert  Wood  :  '*Q.  What  is 
your  employment?  A.  I  work  for  the  express  company. 
*  *  *  Q.  Do  you  remember  anything  about  the  date  on  which 
Lewis  Craig  is  said  to  have  been  injured  at  theU;?ion  Depot? 
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A.  I  do  not  remember  the  date.  Q,  Do  you  remember  the 
fact?  Were  you  at  the  depot  at  the  time?  A.  Yes.  Q.  What 
were  you  doing?  A.  I^oading  the  express  wagon.  Q.  Did 
you  see  the  occurrence?  A.  No,  sir;  I  did  not  see  it  at  the 
time  it  happened.  Q.  State  whether  or  not,  about  that  time, 
you  heard  any  voices  or  cries  or  exclamations  in  regard  to 
that  accident.  A.  I  did.  Q.  What  were  they?  A.  I 
heard  them  say,  'The  man  with  the  white  shirt  on 
kicked  the  boy  off.*  Q.  Was  that  right  at  the  time  of  the 
accident?  A.  It  was  about  two  or  three  minutes  before  the 
boy  got  in  front  of  the  wagon.  Q.  Did  you  see  the  boy? 
A.  Yes,  sir.  Q.  What  was  his  condition?  A.  George  was 
leading  him,  and  his  other  arm  was  hanging.  I  stopped  work 
to  look  at  him.  *  *  *  q.  j)i^  you  see  Tony  Smith  there 
that  day?  A.  Yes,  sir.  Q.  How  long  have  you  known  him? 
A.  Since  before  he  was  grown  good.  I  knew  his  father 
well.  He  has  been  around  the  bridge  here  for  five  or  six 
years." 

The  learned  counsel  refer  to  this  testimony,  and  say  that 
Jackson  does  not  testify  that  Craig  was  kicked  off  the  train, 
but  that,  having  been  kicked,  he  disappeared  from  the  eyes 
of  Jackson,  who  was  upon  the  other  side,  and  could  not  see 
across.  It  will  be  observed,  however,  that  Jackson  also  tes- 
tifies that  when  the  train  passed  he  saw  Craig  ''get  up,  with 
his  arm  folded  like  this**  (probably  demonstrating  the  manner 
in  which  the  boy  held  his  crushed  arm).  As  to  Stevens,  the 
counsel  say  that  "his  evidence  is  so  emphatic  and  manifestly 
exaggerated  that  in  every  line  his  bias  is  shown.  * '  Neverthe- 
less, be  is  another  witness  who  "says  as  much*'  as  Craig, 
and  whether  he  is  exaggerating  or  is  biased  is  a  good  deal  a 
matter  of  opinion.  The  counsel  for  the  plaintiff  seem  to 
think  that  he  is  not,  and  this  court  is  also  of  that  belief. 
Counsel  for  defendant  state  that  Henry  Toney,  a  witness  for 
the  plaintiff,  "says  positively  that  the  boy  jumped  off,  and 
was  not  kicked  or  pushed  off.*'  That  was  evidently  the 
impression  which  Toney  received  from  his  point  of  observa  - 
tion,  and  he  so  testified  when  first  on  the  stand,  but  upon 
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being:  recalled  he  testified  as  follows :  Q.  You  stated  in 
your  direct  examination  that  you  saw  a  man  on  the  platform, 
and  saw  the  boy  jump  oflf.  Did  you  mean  the  jury —  (Objected 
to  by  counsel  for  defendant.)  Q.  Can  you  swear  that  Tony 
Smith  did  not  kick  that  boy  off  that  train?  A.  No»  sir;  I 
cannot.  Q.  You  say  that  you  did  not  see  him  kick  him? 
A.  No,  sir ;  I  did  not  see  him  kick  him.  Q.  Can  you  swear 
positively  that  he  did  not  kick  him?  A.  No;  I  cannot.  Q. 
by  juror.  Did  not  you  swear  that  you  saw  him  jump  off? 
A.  I  said  that  the  man  made  him  jump  off.  Q.  How  far  was 
the  man  from  the  boy  when  the  boy  jumped  off?  A.  He  was 
opposite  the  coach  door.  Q.  On  the  inside  of  the  coach  or  on 
the  outside  of  the  coach?  A.  It  was  outside  of  the  coach. 
Q.  Could  he  have  kicked  the  boy?  A.  Yes."  The  learned 
counsel,  referring  to  the  claim  that  Smith  was  acting  for  the 
defendant,  as  their  employee,  or  under  circumstances  which 
made  the  defendant  liable  for  his  conduct,  say,  "On  the  next 
proposition  the  evidence  of  plaintiff  does  not  make  even  a 
prima  /ar«V  showing."  The  following  is  the  evidence,  and 
all  the  evidence  in  the  record,  except  that  of  Smith,  upon  the 
subject  of  that  individual's  employment  at  or  about  the  time 
of  the  accident.  C.  E.  Richler:  **Q.  Are  you  acquainted 
with  Tony  Smith?  A.  Yes,  sir.  Q.  Do  you  know  whether 
or  not  he  is  employed  by  the  Cotton  Belt  road?  A.  I  cannot 
say  positively.  Q.  What  do  you  mean?  A.  I  cannot  say 
positively,  because  I  do  not  know  whether  he  is  employed  by 
them  or  not.  Q.  Did  you  see  him  dturing  the  month  of  July, 
last  summer,  working  for  the  Cotton  Belt?  A.  I  cannot  say 
that  positively.  Q.  What  did  you  see  him  doing?  A.  I  saw 
him  on  the  cars,  the  same  as  other  parties, — chasing  the  boys 
off  the  cars.  Q.  Can  you  say  whether  or  not  he  was  employed 
by  the  company?  A.  I  do  not  know.  Q.  You  saw  him  keep- 
ing boys  off  the  train?  A.  I  saw  him  running  the  boys. 
Q.  In  July  last?  A.  Yes.  *  *  *  Q,  Did  he  seem  to  be 
working  pretty  energetically  at  that, — chasing  the  boys 
away?  A.  Yes,  sir.  Q.  At  the  time  there  were  two  trains  a 
day?     A.  Yes,  sir.     Q.  He  seemed  to  be  working  vigorously 
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at  chasing  the  boys?  A.  He  had  to  be  lightfooted  to  catcb 
them,  and  he  caught  very  few.  *  *  *  q.  Did  you  ever 
see  Tony  Smith  working  on  the  Cotton  Belt  train  immediately 
after  the  injury  to  Lewis  Craig?  A.  Yes,  sir;  yes,  sir;  I 
saw  him  one,  two,  or  three  days  after  that."  Cross-exami- 
nation :  "Q.  You  saw  this  man  Tony  Smith  on  the  cars,  pass- 
ing back  and  forth,  but  you  do  not  know  whether  he  was  on 
the  pay  roll  of  the  company  or  employed  by  the  company? 
A.  No,  sir;  I  do  not  know  whether  he  was  or  not.  I  saw 
him  on  the  cars,  chasing  the  boys.  Q.  You  have  seen  other 
men  on  the  other  train,  keeping  them  off,  too?  A.  I  have 
seen  Trout.  He  had  them  getting  off  the  top  sometimes,, 
as  well  as  off  the  platform."  C.  E.  Jones:  **Q.  Are 
you  acquainted  with  Tony  Smith?  A.  Yes,  sir.  Q.. 
Have  you  ever  seen  him  chase  boys  off  the  Cotton  Belt 
train?  A.  Yes,  sir;  I  have  seen  him  chase  boys  off  the 
Cotton  Belt  train,  and  I  have  seen  him  chase  them  off  of 
the  v.,  S.  &  P.  train,  also.  Q.  Do  you  know  whether 
he  is  employed  by  the  Cotton  Belt?  A.  No,  sir;  I  do  not. 
Q.  Do  you  know  whether  he  was  employed  by  the  Cotton 
Belt  last  summer?  A.  I  do  not  remember  the  date,  but  for 
quite  a  while  he  was  employed  there.  He  has  been  employed 
mostly  in  the  yard.  I  do  not  know  what  train  it  was, 
exactly,  but  it  was  some  time  during  the  present  summer. 
He  was  employed  in  the  yard,  mostly,  for  three  or  four 
years.  Q.  What  were  the  general  orders  to  the  men  work- 
ing in  the  yards,  in  reference  to  these  boys  jumping  on  and 
off  the  trains?  A.  We  have  all  got  instructions  to  keep 
them  o£f  there,  if  possible.  Q.  What  position  do  you  hold? 
A.  Train  inspector  of  the  V.,  S.  &  P.  Railroad."  Cross- 
examined  :  ''Q.  Is  it  a  matter  of  great  annoyance  and  trouble 
to  the  v.,  S.  &  Pacific  and  the  Cotton  Belt  people  to  keep 
these  little  boys  off  the  train?  A.  Yes,  sir."  Ed.  Walker: 
**Q.  Did  you  ever  see  Tony  Smith  apparently  working  on 
any  Cotton  Belt  train  this  summer?  A.  I  saw  him  going 
backward  and  forward  on  the  train.  Q.  Did  you  see  him 
chasing  boys  off  the  train?     A.  On  one  night  the  V.,  S.  & 
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P.  train  came  in  about  seven  o'clock,  and  Willie  Weekly 
jumped  on,  and  I  think  it  was  Tony  Smith  that  caught  him. 
He  chased  him  and  grabbed  him  around  the  shoulders.  It 
was  at  night,  but  I  think  it  was  Tony  Smith."  W.  A.  Nel- 
son, chief  of  police  of  Shreveport:  *'Q.  During  the  month  of 
July  last,  was  Tony  Smith  a  police  oflBcer  of  the  city  of 
Shreveport?  A.  Yes;  special  watchman  for  the  railroad 
company.  Watched  the  bridge  down  there,  and  had  author- 
ity to  act  as  policeman.  Q.  Paid  by  the  city?  A.  No,  sir. 
Q.  He  is  a  special  watchman,  in  every  sense  of  the  word? 
A.  Yes.  Q.  Do  other  special  watchmen  throughout  town 
have  authority  of  policeman?  A.  Yes.  Q.  He  [Smith]  is 
paid  for  working  for  private  parties?  A.  Yes;  the  railroad 
company  has  him  employed,  just  the  same  as  watchmen  are 
employed  by  the  banks.'*  Cross-examined:  **Q.  How  did 
this  special  watchman  come  to  be  appointed?  A.  The 
railroad  companies  asked  us  to  do  it.  They  wanted  a 
watchman  down  by  the  bridge.  And  then,  too,  there  are 
disturbances  on  the  cars;  frequently  there  are.  Q.  Was 
there  some  complaint  about  little  negroes  jumping  on  and 
off  the  trains?  A.  Yes,  sir;  that  is  the  reason  we  appointed 
him  and  gave  him  the  same  authority  as  a  policeman. 
Last  fall  Mr.  Hearn  asked  me  for  a  man,  and  he  paid  him 
for  that  special  purpose."  Now,  it  is  true  that  Smith  him- 
self testifies  that  he  was  not  in  the  employ  of  the  Cotton 
Belt,  though  he  had  been,  off  and  on,  for  years;  but  he  also 
testifies  that  he  did  not  chase  boys  off  the  train,  and  con- 
tinues as  follows:  **Q.  You  can  positively  swear  that  you 
have  not  chased  them  off  the  Cotton  Belt  train?  A.  Yes, 
sir;  I  have  not.  Q.  And  you  would  not  have  done  it  under 
any  circumstances?  A.  No;  I  would  not.  Q.  Do  you  mean 
to  say  that,  if  your  duty  to  the  Cotton  Belt  railroad  called 
for  such  action  on  your  part,  you  would  not  have  done  it? 
A.  No;  I  would  not," — which  testimony  is  entirely  irrecon- 
cilable with  that  before  quoted,  which  was  given  by  witnesses 
apparently  as  worthy  of  belief  as,  and  certainly  more  disin- 
terested than.  Smith.     **But,"  say  the   learned  counsel,  **we 
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did  not  stop  there  [with  Smith's  testimony].  We  put  the 
whole  train  crew  on  the  stand,  from  the  conductor  down, 
and  each  and  every  one  of  them  swears  specifically  as  to 
who  composed  the  train  crew  on  the  day  of  the  accident." 
This  is  quite  true,  but  there  are  two  things  to  be  said  in 
regard  to  the  testimony  thus  referred  to,  to  wit:  First,  that 
nobody  pretends  that  Smith  was  a  member  of  the  train  crew; 
and  second,  that  the  conductor,  in  his  testimony,  not  only 
does  not  include  Smith  as  a  member  of  the  train  crew,  but 
gives  us  to  understand  that  he  was  not  on  the  train,  though 
that  fact  can  hardly  be  denied,  and  Smith  swears  that  he 
was  there  for  no  other  purpose  than  to  pay  a  friendly  visit 
to  the  conductor.  In  order  that  there  may  be  no  misunder- 
standing about  the  conductor's  testimony,  we  quote  it.  J. 
A.  Holmes,  sworn  on  behalf  of  defendant:  **Q.  What  is  your 
occupation?  A.  I  am  a  conductor.  *  *  *  Q.  Do  you 
remember  the  time  that  the  boy  Lewis  Craig  had  his  arm 
injured  by  being  run  over  near  the  depot  here?  A.  Yes. 
Q.  Were  you  in  charge  of  that  train?  A.  Yes.  *  *  * 
Q.  by  Jury.  Of  whom  did  the  train  crew  consist?  A.  Of 
the  conductor,  the  engineer,  fireman,  and  porters.  Q.  Did 
anybody  else  have  any  business  on  that  train?  A.  The  car 
tenders.  Q.  Was  anybody  else — any  one  other  than  those — 
allowed  on  the  train?  A.  No,  sir.  Q.  Anybody  else  that 
got  on,  besides  the  train  crew  and  car  tenders,  would  have 
to  get  off?  A.  Yes."  Smith,  upon  the  other  hand,  testifies 
as  follows:  **Q.  Are  you  in  the  habit  of  riding  on  that  train? 
A.  Yes;  I  have  been.  Q.  The  conductor  knows  you?  A. 
Yes.  Q.  The  trainmen  knew  you?  A.  Yes.  Q.  by  the 
Court.  Why  did  you  take  that  train  at  the  bridge,  and  go 
back  on  the  same  towards  the  freight  yard?  A.  I  had  not 
seen  Holmes  for  a  long  time,  and  I  wanted  to  see  him  and 
ask  him  how  he  had  been  getting  along.  (Counsel  con- 
tinues.) Q.  You  say  you  had  not  seen  him  for  a  long  time? 
A.  No ;  I  have  not  seen  him  for  a  long  time.  Q.  Do  you 
mean  to  say  that  he  had  not  been  on  the  train  for  a  long 
time?    A.   Not   down  here.     Q.   He  was  just  recently  on 
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down   here?    A.  Yes.    Q.   The  other  conductor  you  have 
seen  frequently?     A.  Yes." 

With  the  testimony  which  we  have  thus  quoted  in  the  record , 
it  seemed  rather  significant  that  no  officer  or  person  connected 
with  the  defendant  company  should  have  taken  the  stand  to 
say  that  Smith  was  not  acting  for  it,  or  with  its  authority  > 
in  ejecting  the  plaintiff  from  its  train.  But  let  it  be 
conceded,  arguendo^  that  the  circumstance  is  not  to  be 
taken  as  corroborating  the  testimony  tending  to  show 
that  Smith  was  employed  by  the  defendant.  The  affirma- 
tive evidence  on  that  subject  still  remains,  and,  were 
it  not  for  the  statement  of  fact  which  the  counsel  make 
in  their  brief  for  rehearing,  and  the  affidavits  of  other 
persons  which  they  have  attached  thereto,  it  would  seem 
sufficient  for  the  purpose,  without  corroboration;  and» 
supposing  that  the  evidence  in  the  record  is  to  be  controlled 
by  statements  and  ex  parte  affidavits,  outside  the  record,  iM-e- 
sented  after  the  case  has  been  decided  on  appeal,  and  that  it 
should  be  held  that  Smith  was  not,  at  the  moment  of  the  in- 
fliction of  the  injury  upon  the  plaintiff,  in  the  employ  of  the 
defendant,  to  the  knowledge  of  the  counsel  or  of  the  officers 
who  have  furnished  the  affidavits  mentioned,  the  fact  still  re- 
mains that  he  was,  and  had  been,  and  continued  to  be, 
engaged  in  the  business  of  ejecting  boys  from  defendant's 
trains ;  and  it  would  be  unreasonable,  where  an  individual  is 
permitted  to  travel  back  and  forth  on  the  trains  of  a  railway 
company,  discharging  certain  functions  to  all  appearances  as 
though  he  were  employed  for  that  purpose,  to  permit  such  a 
company  to  escape  the  consequences  of  his  acts  done  in  the 
course  of  such  apparent  employment.  Cooley,  Torts,  §§  622— 
624;  Lampkins  v.  Railroad  Co.,  42  La.  Ann.  997,  8  South. 
530;  Althorf  v,  Wolfe,  22  N.  Y.  355.  The  manner  in  which 
the  testimony  was  given  led  the  court  into  a  misapprehension 
as  to  the  relations  existing  between  the  defendant  company 
and  the  Vicksburg,  Shreveport  &  Pacific  Railroad  Company,, 
but  it  is  a  matter  of  no  consequence,  and  has  no  bearing 
upon  the  result.     Rehearing  refused. 
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{Supreme  Court  of  Utah ,  June  6,  igoo,) 

Crossings — Injury  to  Team — Leaving  Horses  Untied — Contribu- 
tory Negligence.' — In  a  suit  for  damages  on  account  of  plaintiff's 
horses  having  been  run  over  and  killed  by  defendant's  train,  where 
it  appears  that  plaintiff  had  been  at  the  place  of  the  accident  on  a 
previous  occasion  when  the  same  train  passed ;  that  plaintiff  knew  it 
was  a  fast  train  and  did  not  stop  there  ;  that  he  knew  about  the  usual 
time  for  the  train  to  pass,  and  that  he  had  not  seen  or  heard  it  pass 
on  his  way  to  the  depot ;  that  plaintiff  drove  his  horses  to  within 
"twenty  or  thirty  feet"  of  the  track,  and  left  them  standing  there 
without  tying,  and  went  to  a  point  about  60  feet  on  the  other  side  of 
the  track, — sufficiently  shows  want  of  ordinary  care  and  contributory 
negligence  on  the  part  of  plaintiff,  and  a  nonsuit  was  properly 
granted. 

Same — Same — Same — Care  Required  of  Driver. — Where  a  person 
permits  a  team  to  stand  upon  a  public  highway  in  close  proximity  to 
a  railroad  track,  or  is  about  to  cross  such  track,  he  is  bound  to  look 
and  listen,  in  order  to  avoid  an  approaching  train,  and  the  happening 
of  an  accident.    Bunnell  v.  Railway  Co.,  44  Pac.  927,  13  Utah   314. 

Same — Care  Required  of  Driver  of  Team. f— The  principle  which 
requires  that  a  man  shall  use  his  ears  and  eyes  in  crossing  a  railroad 
track,  so  far  as  he  has  opportunity  to  do  so,  equally  demands  that  he 
shall  employ  his  faculties  in  managing  his  team,  and  thus  keep  out 
of  danger.    Clark  v.  Railroad  Co.  (Utah) ,  59  Pac.  92. 

Same — Injury  to  Team — Negligence  and  Contributory  Negligence 
—Proximate  Cause — Question  of  Law.} — Even  though  it  be  admitted 
that  respondent  was  negligent  in  some  things,  still  if  the  evidence 
introduced  by  appellant  in  attempting  to  prove  his  case  shows  that 

*See  notes  at  end  of  case. 

f See  Stahl  v.  Lake  Shore  &  M.  S.  Ry.  Co.  (Mich.),  11  Am.  &  Eng. 
R.  Cas.,  N.  S.,  90,  and /(?<3/-«(7/^  ;  Walters  z/.  Chicago,  etc.,  Ry.  Co. 
(Wis.),  15  Id,  606,  and  notes y  p.  613. 

tSee  notes  at  end  of  case. 
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his  own  negligence  contributed  to,  and  was  the  proximate  cause  of, 
the  injury,  the  question  of  neglig-ence  becomes  one  of  law,  for  the 
court.     Lowe  v.  Salt  Lake  City,  44  Pac.  1050,  13  Utah  91. 

Action  for  Injuries — Contributory  Negligence — Burden  of  Proof, 
— Where  the  plaintiff  in  a  suit  to  recover  damages  for  injuries  shows 
by  his  own  evidence  that  he  was  guilty  of  contributory  negligence 
which  was  the  proximate  cause  of  such  injuries,  the  defense  is  re- 
lieved from  the  burden  of  proving  such  negligence,  and  the  plaintiff 
cannot  recover.     Clark  v.  Railroad  Co.  (Utah),  59  Pac.  92. 

(Syllabus  by  the  Court.) 

Appeai,  by  plaintiff  from  Salt  Lake  county  district  court. 
Affirmed. 

D,  Harrington  and  C  M.  Sullivan  ^  for  appellant. 

Bennett y  HarknesSt  Howai^  Sutherland  &  Van  Cott^  for 
respondent. 

Bartch,  C.J.  This  action  was  brought  to  recover  dam- 
ages for  injury  to  personal  property  and  for  personal  injuries 
claimed  to  have  been  occasioned  through  the  negligence  of 
Case  stated.         ^^  defendant.     It  was,   among  other  things, 

alleged  in  the  complaint  that  the  defendant,  in 
disregard  of  its  duty,  failed  to  announce  the  arrival  of  its 
train,  and  carelessly,  unlawfully,  and  negligently  ran  and 
managed  a  locomotive  and  train  belonging  to  it,  on  its  track, 
crossing  a  public  highway,  and  *'that  the  same  ran  against 
and  partially  over  said  property,**  killing  a  span  of  mares, 
and  injuring  other  personal  property  and  the  plaintiff. 
The  defendant,  in  its  answer,  denied  negligence  on  its  part, 
and  charged  that  the  plaintiff  was  guilty  of  negligence  which 
caused  the  injuries  of  which  he  complains.  From  the  testi- 
mony of  the  plaintiff,  it  appears  that  on  January  29,  1898, 
he  went  with  his  team  to  defendant's  railway  station  to  pur- 
chase coal.  When  he  arrived  there  he  stopped  his  team  at  a 
point  on  the  public  road  ** twenty  to  thirty  feet**  from 
the  railway  track,  facing  the  same.  He  then  applied  the 
brake,  and  tied  the  lines  to  his  wagon,  and  went  to  the 
depot,  on  the  north  side  of  the  highway,  to  arrange  with 
the    agent  for  the  coal.     The  agent   not   being  there,  he 
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Stepped  west  across  the  track,  about  60  feet,  to  the  coal  bins, 
to  ascertain  if  there  was  any  coal  to  be  had.  While  there  he 
heard  the  rumbling  of  an  incoming  train,  which  was  then 
close  to  the  station,  and  hastened  back  to  his  team,  and  got 
into  the  wagon  and  hold  of  the  lines,  when  his  horses  became 
frightened  and  unmanageable  and  collided  with  the  train. 
The  injuries  resulted  from  the  collision.  The  whistle  on  the 
engine  was  not  blown,  nor  the  bell  rung,  until  immediately 
at  the  crossing.  It  was  the  north-bound  passenger  train, 
called  the  ** Flyer,"  running  at  a  rate  of  50  to  60  miles  an  hour. 
That  train,  according  to  plaintiff's  testimony,  generally 
passed  there  somewhere  "about  a  quarter  to  twelve,''  but  on 
this  occasion  it  arrived  about  "half  past  twelve  or  a  quarter 
toone."  The  plaintiff  had  not  noticed  it  come,  but  supposed 
that  it  had  gone.  He  testified  that  this  particular  train  gener- 
ally went  through  there  rapidly, — rapidly  enough  to  probably 
frighten  his  team.  He  also  testified  that  on  a  previous 
occasion,  with  a  load  of  beets,  he  stopped  at  the  same  place 
while  the  train  was  passing,  sat  in  the  wagon,  and  held  the 
team.  Such  are,  substantially,  the  material  facts  shown  by 
the  plaintiff's  testimony.  After  he  rested  his  case  the 
defendant  made  a  motion  for  a  nonsuit  upon  the  grounds 
that  no  negligence  on  the  part  of  the  defendant  was  shown, 
and  that  the  evidence  shows  that  the  plaintiff  was  guilty  of 
negligence  which  contributed  proximately  to  the  injury. 
The  motion  was  sustained,  and  the  plaintiff  appealed.    . 

The    decisive  question   presented   is,  was  the   appellant 
guilty    of    such    contributory   negligence    as  prevents  his 
recovery?      That  is,  assuming  that  the  respondent  was  neg- 
ligent  in   not   sounding  the  whistle  or  ringing  ^^^^^     ^^^ 
the  bell  at  a  proper   distance   from  the   public  SJ^SSii**''" 
crossing,  was  the  appellant   guilty,   as   shown  ?£S?n^^^ 

ffenoe. 

by  his  own  evidence,  of  negligence  which  con- 
tributed proximately  and  materially  to  the  accident,  so  that, 
as   matter  of  law,  he  cannot  be  permitted  to  recover?     Due 
consideration  of  the  facts  and  circumstances   appearing  in 
evidence  impels  the  conclusion  that  this  question  must  be 


462  CROSSINGS  Vol  XVIII 

(NS) 

Silcock  V,  Rio  Grande  W.  Ry.  Co 

answered  in  the  affirmative.  The  proof  leaves  no  room  for 
doubt  that  if  the  appellant  had  proceeded  with  ordinary  care 
about  the  railway  station,  he  could  have  averted  the  acci- 
dent. He  was  there  on  a  previous  occasion  with  his  team 
when  the  same  train  passed  at  a  rapid  rate  of  speed,  and 
knew  that  it  was  a  fast  train,  and  would  probably  frighten 
his  horses  in  passing  them.  He  knew  about  the  usual  time 
when  it  passed  the  crossing,  and  that  it  did  not  stop  there  ; 
and,  although  the  regular  time  for  its  arrival  had  passed, 
still  he  had  not  seen  nor  heard  it  pass,  on  his  way  to  the 
depot.  Aware  of  these  things,  he  had  no  right  to  assume 
that  it  had  passed.  He  was  chargeable  with  knowledge 
of  the  fact  that  the  train  might  be  late,  and  that  it  or  any 
other  train  might  pass  there  at  any  time  ;  the  track  on  which 
the  train  was  running  being  the  main  line  of  the  respondent's 
system.  Under  such  circumstances,  for  the  appellant  to 
drive  his  horses  to  within  ** twenty  or  thirty  feet**  of  the 
track,  and  then  leave  them  standing  there  on  the  highway 
alone,  without  being  tied,  and  without,  so  far  as  appears 
from  the  evidence,  looking  or  listening  for  a  train,  and  go  to 
the  depot,  thence  to  the  coal  shed,  60  feet  across  the  track, — 
the  team  remaining  all  the  while  so  untied, — is,  to  say  the 
least,  culpable  negligence.  Suppose  by  the  striking  of  the 
team  the  train  had  been  derailed  and  some  person  killed ; 
would  not  the  act  of  thus  carelessly  leaving  the  team  within 
20  or  30  feet  of  the  track,  unattended,  have  been  characterized 
as  gross  negligence?  Yet  the  more  serious  consequence 
would  not  have  changed  the  character  of  the  act.  The 
appellant  was  bound  to  exercise  ordinary  care,  and  that, 
according  to  the  facts  disclosed,  demanded  that  the  team 
should  be  left  at  a  greater  distance  from  the  track,  or  at 
least  securely  tied.  Such  care  also  required  him  to  look  and 
listen  for  an  approaching  train  before  and  after  leaving 
his  team.  No  rule  of  law  authorizes  a  person  to  thus 
recklessly  leave  his  team  upon  the  highway,  within  a 
few  feet  of  a  railway  track,  unattended,  and  not  even 
tied.     In   Bunnell  v.    Railway  Co.,   13  Utah  314,  44  Pac. 
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927,  where  the  plaintiff  had  turned  his  cattle  upon  the 
hig^hway  in  the  vicinity  of  a  railway  track,  unattended,  and  one 
of  them  was  killed  by  a  passing  train,  this  court  said:  ''A 
proper  regard  for  the  safety  of  humanity  and  of  property 
forbids  that  a  person  should  turn  his  beasts,  which  can 
neither  reason  nor  appreciate  danger,  out  upon  the  highway, 
without  a  keeper,  in  the  vicinity  of  a  railway  crossing;  and 
especially  is  this  true  where  such  person  knows  that  they 
must  cross  the  track  to  get  to  the  pasture  where  their  instinct 
leads  them.  The  sacredness  of  human  life,  and  common 
sense,  alike  dictate  this  rule." 

Although  he  thus  left  his  team  upon  the  public  highway, 
there  is  nothing  in  the  testimony  to  show  that  the  appellant 
either  looked  or  listened  for  this  or  any  train,  either  before  or 
after  arriving  at  the  depot,  until  he  heard  the 


mmbling  noise  as  the  train  approached;  and  SSSlSSe^ 
yet  it  appears  that  there  was  nothing  to  obscure  Driver, 
his  vision,  and  that  one  could  see  a  quarter  of 
a  mile  or  more  down  the  track.  If,  therefore,  the  appellant, 
even  after  he  had  so  left  his  team,  had  used  his  senses,  as 
the  law  required  him  to  do,  he  could,  in  all  probability,  have 
averted  the  accident.  Having  left  his  team  in  such  a  reckless 
manner,  and  having  failed,  as  indicated  by  the  record,  to 
look  and  listen  or  use  his  senses,  he  is  in  no  position  to  com- 
plain that  the  whistle  was  not  sounded,  nor  the  bell  struck, 
nor  of  any  failure  of  the  respondent  to  give  notice  of  the 
arrival  of  trains,  because  his  own  carelessness  contributed  so 
far  to  the  accident  that  he  has  no  right  to  complain  of  others. 
Negligence  of  the  respondent  in  these  particulars,  if  there  was 
any,  was  no  excuse  for  negligence  on  his  part.  Where  a 
person  permits  a  team  to  stand  upon  a  public  highway  in 
close  proximity  to  a  railroad  track,  or  is  about  to  cross  such 
track,  he  is  bound  to  look  and  listen,  in  order  to  avoid  an 
approaching  train,  and  the  happening  of  an  accident.  Ordi- 
nary care,  under  such  circumstances  as  are  disclosed  in  this 
case,  requires  this.  In  Railroad  Co.  v,  Houston,  95  U.  S. 
697,  24  I^.  Ed.  542,  where  a  lady  was  killed  by  an  approach- 
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ing  train,  Mr.  Justice  Piei<d,  delivering  the  opinion  of  the 
court,  said:  ''She  was  bound  to  listen  and  to  look,  before 
attempting  to  cross  the  railroad  track,  in  order  to  avoid  an 
approaching  train,  and  not  to  walk  carelessly  into  the  place 
of  possible  danger.  Had  she  used  her  senses,  she  could  not 
have  failed  both  to  hear  and  to  see  the  train  which  was  com- 
ing. If  she  omitted  to  use  them,  and  walked  thoughtlessly 
upon  the  track,  she  was  guilty  of  culpable  negligence,  and  so 

far  contributed  to  her  injuries  as  to  deprive  her 
S^^f  Team  ^^  ^^^  right  to  complaiu  of  others.  * '  The  appel- 
lant having  been  familiar  with  the  locality  of  the 
crossing,  and  knowing  that  a  train  was  liable  to  pass  there 
at  any  time,  and  that  the  train  in  question  was  usually  run 
at  a  high  rate  of  speed  wit  hout  stopping  at  that  place,  it  was 
negligence  on  his  part  to  place  himself  and  team  in  such  a 
position  that  he  could  not  control  it  when  the  train  passed 
them.  ''The  principle  which  requires  that  a  man  shall  use 
his  ears  and  eyes  in  crossing  a  railroad  track,  so  far  as  he 
has  opportunity  to  do  so,  equally  demands  that  he  shall  em- 
ploy his  faculties  in  managing  his  team,  and  thus  keep  out 
of  danger.'*  Salter  z;.  Railroad  Co.,  75  N.  Y.  273;  Schae- 
fert  V.  Railway  Co.,  62  Iowa  624,  17  N.  W.  893;  Railroad 
Co.  V.  Talbot,  48  Neb.  627,  67  N.  W.  599;  Schofield  v.  Rail- 
way Co.,  114  U.  S.  615,  5  Sup.  Ct.  1125,  29  L.  Ed.  224; 
Brady 2^.  Railway  Co.  (Neb.),  80  N.  W.  809;  Railway  Co.  v^ 
Howard  (Ind.  Sup.),  24  N.  E.  892;  Stahl  v.  Railroad  Co.! 
117  Mich.  273,  75  N.  W.  629. 

Nor  did  the  fact  that  this  particular  train  was  behind  time 
relieve  the  appellant  from  his  duty  of  exercising  ordinary 
care  at  and  about  the  railroad  crossing,  to  avoid  accident. 
Railroad  corporatio  ns  have  the  right  to  run  their  trains  at 
any  and  all  times,  and  travelers  upon  a  highway,  at  a 
railway  crossing,  are  entitled  to  no  exemption  from 
care  and  vigilance  because  trains  are  not  run  at  regular 
schedule  time.  In  Clark  v.  Railroad  Co.,  59  Pac.  92,  this 
court,  speaking  through  Mr.  Justice  Baskin,  said:  **A 
railroad  has  as  much  right  to  use  special  trains  as  to  use  reg- 
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alar  trains.  As  to  how  many  or  at  what  time  a  railroad 
company  shall  run  trains  over  its  track,  is  not  restricted  by 
law.  It  is  a  matter  of  common  knowledge  that  the  neces- 
sities of  railroad  transportation  require  the  frequent  use  of 
special  trains,  and  that  such  trains  are  liable  to  pass  along 
the  track  at  any  time." 

Nor  can  the  fact  that  the  train  in  question  was  run  at  a 
high  rate  of  speed  avail  the  appellant.  The  accident  hap- 
pened at  a  highway  crossing  in  the  country, — outside,  so  far 
as  shown  by  the  testimony,  of  the  limits  of  any  village  or 
city, — where  the  railroad  company  was  not  limited  to  any 
particular  rate  of  speed.  The  company  was  therefore  entitled 
not  only  to  run  its  trains  at  any  and  all  times  to  suit  the 
business  demands  of  the  people,  but  also  at  such  rate  of  speed 
as  the  condition  of  its  roadbed  would  permit,  so  as  to  afford 
rapid  transit  to  the  public  ;  and  there  is  nothing  to  show  that 
the  train  in  question  was  run  more  rapidly  than  the  condition 
of  the  roadbed  warranted.  In  Bunnell  v.  Railway  Co. ,  supra^ 
this  court  said  :  ''Unless  tbe  condition  of  its  road  demands 
it,  a  railroad  company  is  not  required  to  run  its  trains  at  a 
low  rate  of  speed  through  a  sparsely-settled  country,  or  to 
check  the  same  at  ordinary  highway  crossings,  outside  of 
cities  and  villages,  and  to  do  so  would  greatly  interfere  with 
its  usefulness  as  a  common  carrier." 

If  it  be  admitted  that  the  respondent  was  negligent  as  to 
some  of  the  matters  referred  to,  still  the  evidence  introduced 
by  the  appellant  in  attempting  to  prove  his  case  shows  clearly 
that  his  own  negligence  contributed  to,  and  was 
the  proximate  cause  of,  the  injury.    The  irre-  TSS5S^NeS5^*° 
sistible  conclusion  from  an  examination  of  all  JJSSJ^'&Sd?"" 
the  testimony  is  that  the   proof  is  of  such  a  gSStSS^SLaw. 
character  that,  if  taken  with  every  legitimate 
inference  which  a  jury  could  justifiably  draw  from  it,  it  is 
insufficient  to  support  a  verdict.     In  such  case  the  question 
of  negligence  is  one  of  law,  for  the  court.     The  nonsuit  was 
therefore  properly  granted.     Lowe  v.  Salt  Lake  City,   13 

18  (N  s)  A  &  E  R  Cas— 30 
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Utah  91,44  Pac.  1050.  Where  the  plaintiff,  in  a  suit  to 
recover  damages  for  injuries,  shows  by  his  own  evidence  that 
he  was  guilty  of  contributory  negligence  which  was  the  prox- 
imate cause  of  such  injuries,  the  defense  is  relieved  from  the 
burden  of  proving  such  negligence,  and  the  plaintiff  cannot 

recover.     This  court,   in  Bunnell  v.  Railway 

Aotlonfbr 

SSSSEyj&Si-  ^^'*  ^^/^^»  ^^  t^  ^^^  question  of  contributory 
u^c^fcuSSn  negligence ,  said :  *  *  Generally  contributory  neg- 
ligence is  a  matter  of  defense,  and  must  be 
alleged  and  proven  by  the  defendant;  but  where  the  testi- 
mony on  the  part  of  the  plaintiff,  who  seeks  to  recover  dam- 
ages for  injuries  resulting  from  negligence,  shows  conclusively 
that  his  own  negligence  or  want  of  ordinary  care  was  the 
proximate  cause  of  the  injury,  he  will  not  be  permitted 
to  recover,  even  though  the  answer  contains  no  averment  of 
contributory  negligence."  Clark z^.  Railway  Co.  (Utah),  59 
Pac.  92  ;  Schofield  v.  Railway  Co.,  114  U.  S.  615,  5  Sup.  Ct. 
1125,  29  L.  Ed.  224  ;  Pepper  z^.'Southern  Pac.  Co.,  105  Cal. 
389,  38  Pac.  974 ;  Salter  v.  Railway  Co.,  75  N.  Y.  273 ;  Rail- 
road Co.  V.  Houston,  95  U.  S.  697,  24  L.  Ed.  542;  Railroad 
Co.  V.  Talbot,  48  Neb.  627,  67  N.  W.  599;  Brady  v.  Railway 
Co.  (Neb.),  80  N.  W.  809. 

We  discover  no  reversible  error  in  the  record.    The  judg- 
ment is  affirmed,  with  costs. 

Miner  and  Baskin,  JJ.,  concur. 


NOTBS. 

Leaving  Team  Unhitched  near  Crossing — Contributory  Negli- 
gence.— To  leave  unhitched  and  unattended,  within  nineteen  feet  of 
a  railroad  track,  a  team  of  horses,  young,  high-lifed,  and  afraid  of 
the  cars,  is  neg-lig-ence  as  a  matter  of  law.  Olson  v,  Chicago,  M.  A 
St.  P.  R.  Co.,  81  Wis.  41,  50  N.  W.  Rep.  412,  10%.  See  note,  5  Am.  A 
Eng.  R.  Cas.,  N.  S.,  300. 

Accident  at  Crossing — Failure  to  Give  Signals  Does  Not  Excuse 
Contributory  Negligence.— See  note  to  Price  v,  Cumberland  &  P.  R. 
Co.  (Md.),  10  Am.  &  Eng-.  R.  Cas.,  N.  S.,  518.  See  also  Swanson  v. 
Central  R.  Co.  of  New  Jersey  (N.  J.),  16  Am.  &  Eng.  R.  Cas.,  N.  S., 
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624 ;  Crawford  v,  Chicago  G.  W.  Ry .  Co.  (Iowa) ,  16  Id.  628 ;  Hunter 
f.  Montana  Cent.  Ry.  Co.  (Mont.),  16  Id,  615;  Conkling  v,  Erie  R^ 
Co.  (N.  J.),  15  Am.  &  Eng.  R.  Caa.,  N.  S.,  61. 

Contributory  Negligence  Established  by  Evidenceof  Plaintiff— Non- 
suit Proper. — A  nonsuit  is  proper  where  the  plaintiff's  declaration 
or  evidence  discloses  his  own  negligence.  Washington,  etc.,  R.  Co. 
V.  Gladmon,  15  Wall.  (U.  S.)  401  ;  McQuilken  v.  Central  Pac.  R.  Co.,. 
50  Cal.  7  ;  Plunkett  v.  Central  of  Georgia,  13  Am.  &  Eng.  R.  Cas., 
N.  S.,  860 ;  Ryan  v.  Lrouisville,  etc.,  R.  Co.,  44  I^a.  Ann.  806 ;  Freeh 
V,  Philadelphia,  etc.,  R.  Co.,  39  Md.  574 ;  I^incoln  v.  Walker,  18  Neb. 
244,  5  Am.  A  Eng.  Corp.  Cas.  610  ;  Winship  v,  Enfield,  42  N.  H.  197 ; 
iJew  Jersey  Express  Co.  v,  Nichols,  33  N.  J.  I*.  434 ;  Conkling  v^ 
ErieR.  Co.  (N.  J.),  15  Am.  &  Eng.  R.  Cas.,  N.  S.,61;  Berry  v. 
Pennsylvania  R.  Co.,  48  N.  J.  L,.  141,  26  Am.  A  Eng.  R.  Cas.  3% ; 
Baltimore,  etc.,  R.  Co.  v,  Whitacre,  35  Ohio  St.  627 ;  Ritzman  v. 
Philadelphia  &  R.  R.  Co.  (Pa.),  12  Am.  &  Eng.  R.  Cas.,  N.  S.,  444  ; 
Boss  V,  Providence,  etc.,  R.  Co.,  15  R.  I.  149,  21  Am.  &  Eng.  R. 
Cas.  364 ;  Prideaux  v.  Mineral  Point,  43  Wis.  513,  28  Am.  Rep.  558. 
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PORSHEB  et  al. 

{Supreme  Court  of  Alabama,  April  lOy  igoo.) 

Crossings — Duty  to  Stop,  Look,  and  Listen.* — It  is  the  duty  of  a 
person  approaching  the  track  of  a  railway  for  the  purpose  of  cross- 
ing it  to  stop,  and  to  look,. and  to  listen,  if  the  exercise  of  the  sense 
of  sight  does  not  suffice  to  fully  disclose  the  situation,  for  approach- 
ing trains,  and  the  omission  of  this  duty,  followed  by  injury  in  col- 
lision with  a  train,  locomotive  or  car  while  attempting  thus  heedlessly 
to  cross  over  the  track,  is,  as  matter  of  law,  negligence  on  the  part  of 
the  traveler,  so  contributing  to  the  result  as  to  defeat  his  action 
counting  on  the  injury  as  having  been  produced  by  the  simple  neg- 
ligence of  the  railway  company  or  its  employees. 

*See  Illinois  C.  R.  Co.  v,  Jones  (C.  C.  A.),  15  Am.  &  Eng.  R.  Cas., 
N.  S.,  16;  Coppuck  v.  Philadelphia,  etc.,  R.  Co.  (Pa.),  l5/</.  68; 
Heam  v,  N.  Y.,etc.,  R.  Co.  (Md.),  15  Id,  54;  Atchison,  etc.,  R.  Co.  v, 
Willey  (Kan.),  15  Id.  847 ;  note,  12  Id.  444  et  seq. 
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Same — Same. — A  traveler  approaching*  a  railway  for  the  purpose 
of  crossing  it  must  stop  so  near  the  track,  and  his  survey  by  sight 
and  sound  must  so  immediately  precede  his  effort  to  cross  over  it,  as 
to  preclude  the  injection  of  an  element  of  danger  from  approaching 
trains  into  the  situation  between  the  time  he  stopped,  looked,  and 
listened,  and  his  attempt  to  proceed  across  the  track. 

Same — Same. — If  a  traveler  approaching  a  railway  track  for  the 
purpose  of  crossing  it  lingers  near  the  track  after  stopping  there  and 
looking  and  listening  for  trains,  and  delays  crossing  until  a  train  not 
in  sight  or  hearing  has  come  meantime  upon  the  scene,  and  collides 
with  him  when  he  does  attempt  to  cross  he  negligently  contributes 
to  his  injury  resulting  from  the  collision. 

Same — Attempting  to  Cross  after  Seeing  Train.* — If  a  traveler, 
seeing  a  train  approaching,  misjudges  its  speed,  or,  for  any  other 
reason,  his  own  ability  to  cross  the  track  before  it  reaches  the  point 
of  crossing,  and  attempts  to  cross,  and  is  struck  by  the  train  and  in- 
jured, he  is  guilty  of  negligence,  and  cannot  recover  for  the  negli- 
gence of,  or  imputable  to,  the  company,  unless  its  agents  were  wanting 
in  due  care  to  conserve  his  safety  after  they  became  aware  of  his  peril. 

Accident  at  Crossing — Unwarranted  Panic — Liability  of  Company. 
—The  fact  that  a  traveler's  unwarranted  panic  was  the  cause  of  his 
attempt  to  cross  a  railroad  track  in  front  of  an  approaching  train,  by 
which  he  was  injured,  does  not  render  the  railroad  company  liable 
for  the  injury.  And  the  law  takes  no  account  of  personal  idiosyncra- 
cies  and  peculiarities  which  produce  panic  without  cause. 

Same — Negligence  and  Contributory  Negligence. f — Where  a  person 
killed  by  a  train  while  attempting  to  cross  a  railroad  track  was  guilty 
of  negligence  in  making  the  attempt,  such  negligence  is  to  be  held  a 
contributing  cause  of  her  death,  along  with  any  proved  antecedent 
negligence  of  the  trainmen,  such  as  failing  to  give  street-crossing 
signals,  or  excessive  speed,  or  speed  prohibited  by  an  ordinance  of 
the  municipality,  so  as  to  bar  recovery  for  the  death. 

Same— Duty  to  Maintain  Lookout — Ple'ading.^ — A  count  of  a  com- 
plaint averring  that  plaintiff's  intestate  was  killed  by  defendant's 
train  at  a  street  crossing  in  an  incorporated  town  sufficiently  shows 
that  defendant  was  under  a  duty  to  keep  a  lookout  for  her  at  the  time 

*Mott  V,  Detroit,  etc.,  Ry.  Co.  (Mich.),  15  Am.  EJng.  R.  Cas.,  N.  S., 
114,  ^.nd  foot-note  ;  Gilbert  v,  Erie  R.  Co.  (C.  C.  A.),  18  Id,  15. 

tSee  Louisville  &  N.  R.  Co.  v,  Penrod's  Adm'r  (Ky.),  17  Am.  & 
Eng.  R.  Cas., N.  S.,  760,  ^vlA foot-note  ;  Hunter  v.  Mont.  Cent.  Ry.  Co. 
(Mont.),  16  Id,  615  ;  Peterson  v,  St.  Louis,  etc.,  Ry.  Co.  (Mo.),  18  Id, 
161 ;  Tucker  v,  Chicago,  etc.,  Ry.  Co.  (Mich.),  18  Id,  155. 

tSee  Garner  v,  Trumbull  (C.  C.  A.),  15  Am.  &  Eng.  R.  Cas.,  N.  S., 
589,  ^radi foot-note. 
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and  place  of  the  collision,  and  to  exercise  care  for  her  safety.  And 
such  a  connt  is  not  fatally  defective  because  its  averment  'of  neg-li- 
gence  merely  states  in  general  terms  that  negligence  in  the  manage- 
ment of  the  train  was  the  cause  of  the  death. 

Same— Negligence — Pleading. — Such  averment  of  negligence  is 
sufficiently  broad  to  cover  the  negligence  of  the  engineer  in  failing 
to  use  all  the  means  at  his  command  after  discovering  the  peril  of 
plaintiff's  intestate  to  stop  his  train  before  reaching  her  so  as  to 
afford  her  time  and  opportunity  to  get  off  the  track  before  the  loco- 
motive reached  the  point  at  which  she  was  attempting  to  cross. 

Same — Negligence  after  Discovering  Traveler's  Peril — Contribu- 
tory Negligence.* — If  there  was  such  negligence  on  the  part  of  the 
engineer,  and  it  had  a  causal  connection  with  the  death  of  plaintiff's 
intestate,  the  negligence  of  the  latter  in  going,  and  being  upon  the 
track,  would  be  no  defense  to  the  action  for  her  death. 

Same — Same — Question  for  Jury — Contributory  Negligence — Will- 
fulness or  Wantonness. — The  engineer  saw  the  peril  of  plaintiff's 
intestate  in  time  to  put  on  the  emergency  brake  and  to  reverse  his 
engine  and  to  sound  the  alarm  whistle  before  his  engine  reached  the 
crossing ;  and  he  did  sound  the  whistle  and  put  on  the  emergency 
air  brakes,  but  did  not  reverse  his  engine.  Held^  that  it  was  a  ques- 
tion for  the  jury  whether  the  failure  to  reverse  the  engine  was  not 
negligence,  and  was  not  the  cause  of  the  death  ;  and  that  a  charge 
that  contributory  negligence  was  a  defense  to  all  the  counts  of  the 
complaint  except  those  charging  willfulness  or  wantonness  on  the 
part  of  defendant's  employees  was  warranted. 

Negligence — ^Willfulness  or  Wantonness — Pleading — Amendment 
— Departure. — To  a  complaint  charging  only  simple  negligence  an 
amendment  may  be  allowed  charging  willfulness  or  wantonness,  if 
the  amendment  counts  upon  the  same  transaction  as  that  counted 
upon  in  the  original  complaint. 

Same — Same — Same. — A  count  of  a  complaint  alleging  that  defend- 
ant's employees  recklessly  and  wantonly  ran  the  train,  while  ap- 
proaching the  crossing,  at  such  a  high  rate  of  speed  that  they  could 
not  stop  it  before  reaching  the  crossing,  after  they  had  attained  a 
point  of  view  200  yards  away,  from  which  they  could  see  a  person  on 
the  track  at  the  crossing  if  a  person  were  there,  and  that  the  uses  of 
the  crossing  was  such  that  it  was  probable  some  person  would  be  on 
it  at  the  time  such  point  of  view  was  reached  by  the  trainmen,  does 
not  sufficiently  charge  wantonness  against  such  employees. 

Same — Same — Same. — A  general  averment  that  defendant's  em- 
ployees wantonly  or  willfully  ran  the  train  against  the  intestate  and 
killed  her,  without  more,  is  sufficient ;  but  when   to  such   general 

•See  notes^n  Am.  &  Eng.  R.  Cas.,  N.  S.,  332  ei  seg. 
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averment  is  added  a  statement  of  the  facts,  and  these,  while  they 
may  involve  negligence,  do  not  support  the  charg'e  of  wantonness  or 
willfulness,  the  count  is  fatally  defective  as  one  for  wantonness  or  will- 
fulness, and  is  bad  as  one  for  negligence,  because  of  the  inconsist- 
ency of  its  averments. 

Appkai<    by    defendant    from    Birmins^ham    city   court. 
Reversed, 

The  first  count  of  the  amended  complaint  reads  as  follows: 
**  First  Count.  The  plaintiffs  claim  of  the  defendant  twenty 
thousand  dollars  damag:es,  for  that  the  defendant  owned  and 
operated  a  railroad  from  Columbus,  in  the  state  of  Georgia, 
to  Birmingham,  in  the  state  of  Alabama,  upon  and  over  which 
defendant  ran  engines  and  trains  of  cars,  propelled  by  steam, 
for  the  transportation  of  passengers  and  freight  for  hire ;  that 
on,  to  wit,  the  15th  day  of  December,  1897,  the  defendant's 
agents  and  servants,  while  engaged  in  running  an  engine, 
to  which  was  attached  a  train  of  cars,  upon  and  over  said 
railroad  between  Birmingham,  Alabama,  and  Columbus, 
Georgia,  so  negligently  and  carelessly  conducted  themselves 
in  and  about  the  management  of  said  engine  and  train  of  cars 
that  the  said  engine  was  caused  to  run  against  plaintiff's 
intestate,  Mary  Auther,  at  a  street  crossing  within  the  limits 
of  the  town  of  Good  water,  in  Coosa  county,  Alabama,  a  sta- 
tion on  defendant's  railroad,  thereby  causing  the  death  of 
the  said  Mary  Auther."  The  other  allegations  of  negligence 
amended  complaint  is  as  follows:  "The  plaintiffs  claim  of 
the  defendant  twenty  thousand  dollars  damages,  for  that  the 
defendant  owned  and  operated  a  railroad  from  Columbus,  in 
the  state  of  Georgia,  to  Birmingham,  in  the  state  of  Ala- 
bama, upon  and  over  which  defendant  ran  engines  and  trains 
of  cars,  propelled  by  steam,  for  the  transportation  of  passen- 
gers and  freight  for  hire;  that  on,  to  wit,  the  15th  day  of 
December,  1897,  plaintiff's  intestate  was  lawfully  crossing 
said  railroad  at  a  public  street  crossing  within  the  limits  of 
the  town  of  Goodwater,  in  Coosa  county,  Alabama,  a  station 
on  defendant's  said  railroad,  and  defendant's  agents  and 
servants  while  engaged  in  running  an  engine,  to  which  was 
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attached  a  train  of  cars,  upon  and  over  said  railroad  between 
Birmingham,  Alabama,  and  Columbus,  Georgia,  so  negli- 
gently and  carelessly  conducted  themselves  in  and  about  the 
management  of  said  engine  and  train  of  cars,  that  the  said 
engine  was  caused  to  run  against  plaintiff's  intestate,  Mary 
Anther,  at  said  public  street  crossing,  thereby  causing  the 
death  of  said  Mary  Auther.  (2 )  Defendant's  agents  and  serv- 
ants, while  running  an  engine  to  which  was  attached  a  train 
of  cars  upon  and  over  said  railroad  between  Birmingham,  Ala- 
bama, and  Columbus,  Georgia,  negligently  and  carelessly 
failed  to  blow  the  whistle  or  to  ring  the  bell  at  least  one - 
fourth  of  a  mile  before  reaching  said  public  street  crossing  in 
the  town  of  Goodwater,  Alabama,  and  to  c6ntinue  to  blow  the 
whistle  or  to  ring  the  bell  at  short  intervals  until  said  engine 
and  train  of  cars  passed  such  crossing,  and  by  reason  of  such 
failure  the  said  engine  and  train  of  cars  were  caused  to  run 
against  plaintiff's  intestate,  the  said  Mary  Auther,  at  the 
said  street  crossing  in  the  said  town  of  Goodwater,  thereby 
causing  her  death.  (3)  Defendant's  agents  and  servants 
while  engaged  in  running  an  engine  and  train  of  cars  upon 
and  ovet  said  railroad  between  Birmingham,  Alabama,  and 
Columbus,  Georgia,  negligently  and  carelessly  caused  an 
engine  and  train  of  cars  to  approach  and  cross  said  public 
street  crossing  in  the  town  of  Goodwater,  Alabama,  where  a 
foot  passenger  walking  along  said  street  and  across  said 
railroad  track,  or  an  obstruction  at  the  said  crossing, 
could  not  be  seen  by  the  engineer  or  other  person  or 
persons,  agents,  and  servants  of  defendant  operating 
and  managing  said  engine  and  train  of  cars  for  a 
distance  of  two  hundred  yards  before  arriving  at  said 
street  crossing,  owing  to  a  cut  through  which  said  rail- 
road passed  on  a  curve.  The  street  crossed  said  railroad 
track  at  the  southern  or  southeastern  end  of  said  cut,  and 
within  the  limits  of  the  said  town  of  Goodwater.  And  on  said 
15th  day  of  December,  1897,  said  engine  and  train  of  cars  was 
caused  to  run  in  a  southeastern  direction,  going  from  Bir- 
mingham, Alabama,  to  Columbus,  Georgia,  at  such  a  high 
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rate  of  speed  that  the  engine  and  train  of  cars  could  not  be 
so  managed  by  such  agents  and  servants  of  the  defendant, 
after  they  had  arrived  within  a  distance  from  which  they 
could  have  discovered  a  person  or  an  obstruction  on  the 
track  at  the  said  crossing,  as  to  prevent  an  accident 
in  the  event  a  person  or  an  obstruction  was  at  the  said 
crossing;  and  said  engine  and  train  of  cars,  so  operated,  run, 
and  managed  as  aforesaid,  ran  against  the  plaintiff's  intestate 
at  the  street  crossing  aforesaid  on  the  15th  day  of  December, 
1897,  thereby  causing  her  death."  '"(5)  That  while  the 
plaintiff's  intestate,  said  Mary  Anther,  was  crossing  the 
track  of  defendant's  said  railroad  at  a  public  street  crossing 
within  the  limits  of  the  town  of  Goodwater,  Alabama,  which 
is  a  populous  town,  of  over  five  hundred  inhabitants,  and  a 
station  on  said  railroad,  an  engine  and  train  of  cars  going 
from  the  direction  of  Birmingham,  Alabama,  in  the  direction 
of  Columbus,  Georgia,  which  is  a  southeastern  direction, 
operated  and  managed  by  the  servants  and  agents  of  the 
defendant,  ran  against  her,  the  said  Mary  Anther,  thereby 
causing  her  death;  that  said  street  crossed  defendant's  rail- 
road track  at  the  southern  or  southeastern  end  of  a  deep  cut, 
through  which  the  defendant's  said  railroad  track  passed  on 
a  curve,  and  the  sides  of  said  cut,  and  the  elevation  through 
which  it  was  made,  so  obstructed  the  view  of  the.  agents  and 
servants  of  defendant  when  running  an  engine  and  a  train 
of  cars  in  the  direction  of  Columbus,  Georgia,  that  they  could 
not  see  a  person  or  an  obstruction  at  the  street  crossing 
where  the  engine  ran  against  the  said  Mary  Anther,  causing 
her  death,  as  aforesaid,  in  the  event  a  person  or  an  obstruc- 
tion was  there,  until  they  arrived  within  two  hundred  yards 
of  said  crossing ;  that  on  said  15th  day  of  December,  1897, 
the  defendant's  agents  and  servants,  well  knowing  of  the 
street  crossing,  and  that  it  was  a  main  thoroughfare  in  a 
populous  town,  and  that  people  there  crossed  the  railroad 
track  of  defendant  frequently  every  day,  and  that  some  per- 
son would  probably  be  crossing  said  track  at  said  time  and 
place,  in  disregard  of  the  rights  of  the  public  and  of  plain- 
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tifi's  intestate  to  cross  said  railroad  track  at  said  place,  and 
being  wholly  indifferent  to  the  consequences  of  the  acts  and 
conduct,  recklessly  and  wantonly  propelled  said  engine 
and  train  of  cars  there  along,  going  in  the  direction  of  Colum- 
bus, Georgia,  neglecting  to  give  necessary  signals  sufficient  to 
warn  persons  of  the  approach  of  said  train,  and  at  such  rapid 
speed  that  said  engine  and  train  of  cars  could  not  be  checked 
or  stopped  after  the  agents  and  servants  of  defendant  operat- 
ing and  managing  the  same  were  near  enough  to  discover  a 
person  or  an  obstruction  on  the  railroad  track  at  said  street 
crossing,  in  the  event  a  person  or  an  obstruction  was  there, 
in  time  to  prevent  an  accident  at  the  crossing,  thereby  greatly 
and  unnecessarily  endangering  the  lives  of  persons  who 
would  probably  be  crossing  said  railroad  track  at  said  place, 
which  acts  and  conduct  of  the  defendant's  agents  and  serv- 
ants caused  the  said  engine  to  run  against  the  said  Mary 
Anther  at  said  street  crossing  on  said  15th  day  of  Decem- 
ber, 1897,  causing  her  death,  as  aforesaid.  (6)  That  on,  to 
wit,  the  15th  day  of  December,  1897,  the  defendant's  agents 
and  servants,  while  engaged  in  running  an  engine,  to  which 
was  attached  a  train  of  cars,  upon  and  over  said  railroad,  be- 
tween Birmingham,  Alabama,  and  Columbus,  Georgia, 
recklessly  and  wantonly,  or  intentionly,  ran  said  engine  and 
train  of  cars  against  plaintiff's  intestate,  Mary  Anther ^  at  a 
street  crossing  within  the  limits  of  the  town  of  Goodwater, 
in  Coosa  county,  Alabama,  a  station  on  defendant's  said  rail, 
road,  thereby  causing  the  death  of  said  Mary  Anther."  '*  (8) 
That  on,  to  wit,  the  15th  day  of  December,  1897,  plaintiff's 
intestate  was  lawfully  crossing  said  railway  at  a  public 
street  crossing  within  the  limits  of  the  town  of  Goodwater, 
Alabama,  a  station  on  defendant's  said  railroad,  and  the  de- 
fendant's agents  and  servants,  while  running  an  engine  and 
train  of  cars  upon  and  over  said  railroad  between  Birming- 
ham, Alabama,  and  Columbus,  Georgia,  negligently  and 
carelessly  ran  said  engine  and  train  of  cars  at  a  greater  rate 
of  speed  than  six  miles  per  hour  within  the  corporate  limits 
of  the  said  town  of   Goodwater,  Alabama,  which  said  town 
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is  incorporated  under  the  laws  of  Alabama,  and  in  violation 
of  an  ordinance  of  said  town  of  Goodwater  in  the  words  and 
figures  as  follows:  'Sec.  69.  Be  it  further  ordained  and  en- 
acted that  it  shall  be  unlawful  for  trains  to  run  at  a  greater 
rate  of  speed  than  six  miles  per  hour  within  the  incorporate 
limits  of  the  town  of  Goodwater,  Ala.,  and  any  engineer  or 
conductor  who  shall  cause  any  engine  or  train  to  run  at  a 
greater  rate  of  speed  than  six  miles  an  hour  within  the  cor- 
porate limits  of  said  town  shall  be  guilty  of  a  misdemeanor 
and  on  conviction  thereof  shall  be  fined  not  less  than  five  nor 
more  than  twenty-five  dollars.'  And  by  reason  of  such  neg- 
ligence and  carelessness  the  said  engine  and  train  of  cars 
were  caused  to  run  against  plaintiff's  intestate,  the  said  Mary 
Anther,  at  said  public  street  crossing  in  said  town  of  Good  - 
water,  thereby  causing  her  death." 

Defendant  demurred  to  the  first  count  of  the  complaint  as 
follows :  '*  (l)  It  is  not  shown  how  or  in  what  manner  the  de- 
fendant owed  the  plaintiff's  intestate  any  duty  which  it  neg- 
lected or  violated.  (2 )  Because  it  is  not  shown  how  or  in 
what  manner  the  alleged  negligence  caused  or  contributed  to 
the  injury  complained  of.  (3)  It  is  not  shown  in  said  count 
that  the  street  crossing  was  such  a  road  crossing  as  is  em  - 
braced  in  the  statute."  There  were  demurrers  interposed  to 
the  second  and  third  counts,  but  it  is  unnecessary  to  set  them 
out.  To  the  fifth  count,  as  amended,  the  defendant  demurred 
upon  the  following  grounds:  *'(l)  Because  said  count  seeks 
to  recover  of  this  defendant  for  its  alleged  wanton  and  reck- 
lessly negligent  conduct,  and  fails  to  allege  or  show  any  facts 
constituting  wanton  or  recklessly  negligent  conduct.  (2) 
Because  said  count  is  repugnant  and  inconsistent,  in  this: 
In  one  portion  it  charges  this  defendant  with  the  omission 
of  statutory  duties  in  running  said  train  at  a  reckless,  unwar- 
ranted, and  dangerous  rate  of  speed,  which  constitutes  but 
simple  negligence,  and  yet  in  another  portion  of  said  count 
the  plaintiff  denominates  said  omissions  of  duty  and  rate  of 
speed   wantonness    or    willfulness.     (3)    That    said  count 
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sets  up  a  new  and  independent  cause  of  action.  (4)  That  said 
count  is  a  departure  from  the  orig^inal  cause  of  action." 

The  facts  of  the  case  necessary  to  an  understanding^  of  the 
decision  on  the  present  appeal  are  sufficiently  stated  in  the 
opinion. 

The  charges  given  at  plaintiff's  request  are  as  follows : 
"(4)  If  the  jury  believe  from  the  evidence  that  the  agents 
and  servants  of  defendant  recklessly  and  wantonly  ran  an 
engine  and  train  of  cars  against  Mary  Anther  at  a  public 
street  crossing  in  the  town  of  Goodwater,  Alabama,  and 
killed  her,  the  defendant  is  liable  in  this  action,  whether 
Mary  Auther  was  guilty  of  contributory  negligence  or  not. 
(5)  The  undisputed  evidence  in  this  case  shows  that  the  de- 
fendant's agents  were  guilty  of  negligence  in  the  management 
of  the  train  which  struck  and  killed  Mary  Auther,  and,  if  this 
negligence  was  the  sole  cause  of  her  death,  the  jury  should  re- 
turn a  verdict  in  favor  of  the  plaintiff.  (6)  To  establish  the 
plea  of  contributory  negligence,  the  defendant  must  show  by 
the  weight  of  the  evidence  that  Mary  Auther  failed  to  exercise 
reasonable  care  in  the  attempt  to  cross  defendant's  railroad 
track."  To  the  giving  of  these  charges  the  defendant  sep- 
arately excepted,  and  also  separately  excepted  to  the  court's 
refusal  to  give,  among  others,  the  following  written 
charges  requested  by  it :  **(4)  If  you  believe  the  evidence, 
you  will  find  for  the  defendant  on  the  first  count.  (5)  If 
you  believe  the  evidence,  you  will  find  for  the  defend- 
ant on  the  second  count.  (6)  If  you  believe  the  evidence, 
you  will  find  for  the  defendant  on  the  third  count.  (7)  If 
you  believe  the  evidence,  you  will  find  for  the  defendant  on 
the  fifth  count.  (8)  If  you  believe  the  evidence,  you  will 
find  for  the  defendant  on  the  sixth  count.  (9)  If  you 
believe  the  evidence,  you  will  find  for  the  defendant  on 
the  eighth  count."  **(20)  I  charge  you,  gentlemen  of  the 
jury,  as  a  matter  of  law,  that  Mrs.  Auther  was  guilty  of 
contributory  negligence,  which  prevents  her  administrator 
recovering  on  those  counts  of  the  complaint  charging  simple 
negligence."     *'(24)    I  charge  you  that  under  the  laws  of 


47  6  CROSSINGS  Vol  XVIII 

(NS) 

Central  of  Georgia  Ry.  Co.  v,  Forshee 

this  State  a  person  cannot  be  punished  for  the  willfulness^ 
wantonness,  or  maliciousness  of  his  agent  or  servants,  if  he 
neither  authorizes  (sanctions)  such  willfulness,  wantonness, 
or  maliciousness,  nor  ratified  or  approved  it;  and  the  same 
rule  applies  to  corporations  as  to  individuals,  whether  the 
agent  or  servant  who  has  been  willful  or  wanton  is  an  infe- 
rior agent  or  servant  or  not.'*  **(37)  I  charge  you  that  the 
failure  of  the  engineer  to  ring  the  bell,  if  you  find  that  he 
did  fail  to  ring  the  bell,  would  not,  under  the  evidence  in 
this  case,  be  willful,  wanton,  or  reckless  negligence.  (38) 
If  the  jury  believe  all  the  evidence,  they  will  find  that  the 
engineer  was  not  guilty  of  any  willful  or  wanton  negli- 
gence." **(54)  I  charge  you  that  the  plaintiffs*  intestate 
was  guilty  of  negligence  in  attempting  to  cross  in  front  of 
the  train  which  would  defeat  plaintiffs*  right  to  recover  on 
all  the  counts  in  the  complaint  charging  simple  negligence 
only.  (55)  If  from  the  evidence  in  this  cause  your  minds 
should  be  equally  balanced  as  to  whether  or  not  the  natural 
and  probable  consequences  of  the  defendant's  train  being- 
run  in  the  manner  in  which  it  was  would  be  to  inflict  injury 
to  person  or  property  at  the  crossing  where  the  injury  oc- 
curred ,  then  you  must  find  for  the  defendant.  *  *  * '  ( 57 )  I  charge 
you  that  it  was  the  duty  of  plaintiffs*  intestate,  Mary  Anther,, 
to  stop,  look,  and  listen  when  she  got  near  enough  to  the 
crossing  where  the  injury  occurred  to  see  defendant's  train, 
and,  if  she  failed  to  stop  at  such  point,  she  was  guilty  of 
negligence  contributing  proximately  to  the  cause  of  her 
injury;  and  if  she  looked,  and  saw  the  train,  and  undertook 
to  cross  in  front  of  it,  she  was  guilty  of  negligence  contrib- 
uting proximately  to  the  cause  of  her  injury,  and  the  plain- 
tiffs in  this  cause  could  not  recover,  unless  you  further  find 
from  the  evidence  that  the  natural  and  probable  consequence 
of  the  defendant's  running  the  train  in  the  manner  in  which  it 
was  run  was  to  inflict  injury  to  some  person  or  property  at 
the  crossing  where  the  injury  occurred." 

John  Loudon i  for  appellant. 

Smith  &  Smith  and  Lewis  E,  ParsonSy  for  appellees. 
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McClbllan,  C.  J.  That  it  is  the  duty  of  a  person 
approaching  the  track  of  a  railway  for  the  purpose  of  cross- 
ing it  to  stop,  and  to  look,  and  to  listen,  if  need  be  (that  is, 
if  the  exercise  of  the  sense  of  sight  does  not 
sulEce  to  fully  disclose  the  situation),  for  JJ^g^-J^^ 
approaching  trains,  and  that  the  omission  of 
this  duty,  followed  by  injury  in  collision  with  a  train,  loco- 
motive, or  car  while  attempting  thus  heedlessly  to  cross  over 
the  track,  is,  as  matter  of  law,  negligence  on  the  part  of  the 
traveler,  so  contribiiting  to  the  result  as  to  defeat  his  action 
counting  on  the  injury  as  having  been  produced  by  the  sim  - 
pie  negligence' of  the  railway  company  or  its  employees,  are 
propositions  of  such  universal  acceptance,  of  such  frequent 
declaration  by  this  court,  and  of  such  obvious  soundness, 
that  we  shall  neither  discuss  them  nor  cite  authorities  in 
support  of  them.  It  is  equally  clear,  on  principle  and 
authority,  that  this  duty  must  be  performed  at  such  time 
and  place  with  reference  to  the  particular  situation  in  each 
case  as  will  enable  the  traveler  to  accomplish  the  purpose 
the  law  has  in  view  in  its  imposition  upon  him.  He  must 
stop  so  near  to  the  track,  and  his  survey  by  sight  and  sound 
must  so  immediately  precede  his  effort  to  cross  over  it,  as  to 
preclude  the  injection  of  an  element  of  danger  from  approach- 
ing trains  into  the  situation  between  the  time     „ 

^^  Bome — Same. 

he   stopped,    looked,    and    listened,    and    his 
attempt  to  proceed  across  the  track.     If  he  stops  so  far  from 
the  railway  as  that  a  train  which  could  not  be  seen  from 
that  point  could  and  does  reach  the  crossing  by  the  time  he 
has  traversed   the   intervening  distance  and  gotten   on  the 
track,  he  negligently  contributes  to  the  resulting  collision  and 
injury.     And  the  same  is  true  if,  though  he  stop  at  the  track, 
he  lingers  there  after  looking  and  listening,  and  delays  cross- 
ing until  a  train  not  in  sight  or  hearing  when  he  stopped, 
looked,  and  listened  has  come  meantime  upon    g,^g_B^„^ 
the  scene,  and  collides  with  him  when  he  does 
attempt  to  cross.    It  is  also  thoroughly  well  settled  that  if 
such  traveler  sees  a  train  approaching,  misjudges  its  speed. 
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or,  for  any  reason,  his  own  ability  to  cross  before  it  reaches 
the  point  of  crossing,  and  makes  the  attempt,  and  is  stricken 
(teme-Attwnpt-  ^^^  injured,  he  is  likewise  g:uilty  of  negligence, 
iSui^B^iSi        and    cannot  recover   for  the  negligence   of,  or 

Train. 

imputable  to,  the  company,  unless  its  agents 
were  wanting  in  due  care  to  conserve  &is  safety  after  they 
became  aware  of  his  peril;  that  is,  either  of  his  presence  on 
the  track,  or  of  his  purpose,  indicated  by  his  movements,  to 
go  upon  the  track  in  front  of  the  train. 

All  the  foregoing  doctrines  have  application  to  this  case. 
Plaintiffs'  intestate  went  upon  the  track  of  defendant's  rail- 
way in  front  of  a  rapidly  approaching  locomotive,  drawing 
^     ^     ^         a  train  of  cars,  in  an  attempt  to  cross  over  the 

Oas0  Btot6<L 

track.  She  was  there  stricken  by  the  locomo- 
tive and  killed.  There  is  evidence  from  which  it  might  be 
inferred  that  she  did  not  9^  or  hear  the  train,  and,  without 
stopping  to  look  and  listen  at  the  proper  time  and  place,  or  at 
all,  for  that  matter,  went  upon  the  track  in  ignorance  of  its  ap- 
proach. That  by  stopping  and  looking  and  listening  she 
could  have  ascertained  that  the  train  was  approaching  and 
was  dangerously  near,  is  entirely  clear  on  the  evidence.  In- 
deed, it  is  not  possible  to  conceive  that  any  foot  traveler  need 
or  could,  with  the  proper  use  of  his  senses,  ever  go  upon  a 
railway  in  ignorance  of  the  approach  of  a  train  sufficiently 
near  to  strike  him  before  he  crosses  over  it.  No  curve,  even 
in  a  deep  cut,  that  a  train  can  be  operated  upon,  can  be  so 
acute  as  to  deprive  him  of  the  opportunity,  while  standing 
beside  the  track,  to  acquaint  himself  with  the  fact  of  the  train's 
approach  in  time  to  refrain  from  attempting  to  cross  in  front 
of  it.  On  this  aspect  of  the  evidence,  the  intestate  was,  as 
matter  of  law,  unquestionably  guilty  of  negligence  in  attempt- 
ing to  cross  the  track  without  stopping  and  looking  and 
listening  for  the  train  that  killed  her.  There  was  other  evi- 
dence in  the  case  to  the  effect  that  the  intestate  did  stop  and 
did  look  before  going  on  the  track,  and  did  see  the  train 
approaching,  and  that  thereupon,  with  full  knowledge  of  its 
approach,  she  attempted  to  cross  in  front  of  it,  and  so  was  run 
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afi:aixist  and  killed.  If  these  were  the  facts,  she  was  equally 
guilty  of  negligence.  It  is  probable  that  this  last  phase  of 
the  evidence  presents  the  real  facts.  But  it  does  not  matter 
whether  the  one  or  the  other  phase  is  the  true  one.  The  whole 
evidence,  without  the  slightest  conflict,  shows  that  she  either 
went  upon  the  track  without  stopping  to  look  and  listen,  or 
that  she  did  stop  and  look  when  the  train  was  in  plain  view, 
and  then  went  on  the  track,  in  an  effort  to  cross  it,  in  front  of 
the  nearly  and  rapidly  approaching  locomotive  and  train. 
And  upon  either  phase  of  the  evidence  she  was  guilty,  as 
matter  of  law,  of  negligence,  in  attempting  to  cross  the  track 
at  that  time  and  place.  Nor  was  she  in  any  degree  relieved 
from  the  imputation  of  negligence  by  other  alleged  circum- 
stances attending  her  attempt  to  cross,  which  counsel  for 
appellees  insist  bewildered  and  confused  her  to  such  an  extent 
that  it  was  open  for  the  jury  to  find  that  she  acted  with  all 
the  care  required  of  her,  in  view  of  the  panic  under  which 
she  labored.  There  is  a  doctrine,  fully  ap- 
proved by  this  court,  to  the  general  effect  that  g^SJ^^t^d 
where  the  party  injured  was  suddenly  placed,  ^SoS^H^^ 
by  the  wrong  of  t^e  defendant,  in  a  position  of 
extreme  and  imminent  peril,  necessitating,  to  his  extrication, 
quick  decision  and  action  on  his  part,  he  will  not  be  held  to 
the  same  correctness  of  judgment  and  action  as  if  he  had 
time  and  opportunity  to  fully  consider  the  situation,  and  to 
choose  the  best  means  of  escaping  the  peril ;  or,  in  other  words, 
adopting  a  formulation  of  this  principle  which  has  been 
approved  by  this  court,  where,  by  the  negligence  of  the  de- 
fendant, or  those  for  whom  he  is  responsible,  the  plaintiff  has 
been  suddenly  placed  in  a  position  of  extreme  peril,  and 
thereupon  does  an  act  which,  under  the  circumstances  known 
to  him,  he  might  reasonably  think  proper,  but  which  those 
who  have  a  knowledge  of  all  the  facts,  and  time  to  consider 
them,  are  able  to  see  was  not  in  fact  the  best,  the  defendant 
cannot  insist  that  under  the  circumstances  the  plaintiff  has 
been  guilty  of  negligence.  * 'Perfect  presence  of  mind,  accu- 
rate judgment,  and  promptitude  under  all  circumstances  are 
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not  to  be  expected.  You  have  no  right  to  expect  men  to  be 
something  more  than  ordinary  men."  Iron  Co.  v.  Andrews, 
114  Ala.  243,  257-259,  21  South.  440,  444.  But  this  doc- 
trine can  have  no  application  here.  The  intestate,  when  she 
started  upon  the  act  which  cost  her  her  life,  was  not  in  a 
position  of  peril,  extreme  or  otherwise.  She  was,  to  the  con- 
trary, in  an  absolutely  safe  position.  And  not  only  was  it 
safe  in  point  of  fact,  but  it  was  obviously  so  to  the  percep- 
tions and  comprehension  of  any  ordinary  man.  Any  ordi- 
nary man  or  woman  standing  as  she  was  by  the  side  of  the 
track,  and  out  of  the  way  of  the  approaching  locomotive, 
when  she  saw  the  train  (and,  of  course,  if  she  did  not  see  it, 
this  doctrine  could  not  apply  in  any  event) ,  would  have  known 
that  that  was  a  place  of  safety,  and  would  have  had  no  hesi- 
tation or  doubt  as  to  the  propriety  of  remaining  there.  And 
courts  in  these  matters  deal  only  with  ordinary  people.  That 
is  the  sort  of  man  which  constitutes  the  standard  by  which 
all  men  and  women  are  to  be  judged  on  the  question  of  neg- 
ligence vel  non.  We  **have  no  right  to  expect  men  to  be 
something  more  than  ordinary  men,"  but  must  expect  them 
to  be  ordinary  men,  and  their  actions  must  in  all  cases  be 
adjudged  upon  the  assumption  that  they  are  ordinary  men. 
The  law  takes  no  account  of  personal  idiosyncracies  and 
peculiarities  which  produce  panic  without  cause,  and  thus 
lead  to  negligent  and  rash  action.  The  test  of  due  care  in 
a  given  instance  is  not  what  the  individual  involved  in  that 
instance  would  always  do  under  the  circumstances,  but  what 
a  man  of  ordinary  care  and  prudence  would  do  under  the 
circumstances.  And  in  this  case,  as  no  man  of  ordinary  care 
and  prudence  would  have  attempted  to  rush  from  a  place  of 
safety  across  the  track  in  front  of  this  locomotive,  the  act 
must  be  held  negligent  and  rash  on  the  part  of  the  intestate.  It 
is  of  no  consequence  that  she  was  panic-stricken,  and  hence 
thought  she  was  in  danger,  and  that  that  was  her  only  means 
of  escape.  She  must  have  been  in  danger,  which  she  was 
not ;  and  she  must  have  reasonably  thought  the  course  she 
took  was  the  best,  which  she  could  not  have  done,  since  there 
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was  no  ground  for  so  thinking.  These  plaintiff s  cannot  hold 
the  defendant  responsible  for  the  results  of  her  unwarranted 
panic. 

Plaintiffs'  intestate  having  thus  been  guilty  of  negligence 
in  going  upon  defendant's  track,  that  negligence  is  to  be 
held  a  contributing  cause  to  her  death ,  alot  g  with  g^^^^^jj  y. 
any  alleged  and  proved  antecedent  negligence  SbStoSS?iSSi- 
of  the  defendant's  employees,  so  as  to  bar  a  re-  *****'** 
covery  by  the  plaintiffs  for  such  negligence.  There  are  three 
counts  in  the  complaint  which  charge  such  antecedent  negli- 
gence on  the  part  of  defendant.  The  second  count  avers  as 
the  cause  of  the  injury  the  failure  of  defendant's  employees 
*'to  blow  the  whistle  or  ring  the  bell  at  least  one -fourth  of  a 
mile  before  reaching  said  public  street  crossing  in  the  town 
of  Good  water,  Alabama,  and  to  continue  to  blow  the  whistle 
or  ring  the  bell  at  short  intervals  until  said  engine  and  train 
of  cars  passed  such  crossing."  The  third  count  ascribes 
the  disaster  to  the  negligence  of  defendant's  employees  in  run- 
ning the  train  at  such  a  great  rate  of  speed  in  approaching  the 
crossing  as  that  they  were  unable  to  stop  it  before  reaching 
the  crossing  after  they  had  arrived  at  a  point  from  which 
they  could  first  see  an  obstruction  or  person  on  the  track  at 
the  crossing.  And  the  eighth  count  alleges  as  the  cause  of 
intestate's  death  that  the  defendant' s  agents  negligently  and 
wantonly  ran  the  engine  and  train  of  cars  within  the  corpo- 
rate limits  of  the  town  of  Goodwater  at  a  greater  rate  of 
speed  than  six  miles  per  hour,  in  violation  of  an  ordinance 
of  the  municipality  limiting  the  speed  of  trains  to  that  rate. 
There  was  evidence  tending  to  prove  the  negligence^  laid  in 
each  of  these  counts,  but,  of  course,  the  contributory  negli- 
gence of  the  intestate  was  a  complete  defense  to  each  of  them ; 
and,  that  being  shown  by  the  uncontroverted  evidence,  the 
court  should  have  given  the  affirmative  charge,  with  the 
hypothesis  which  was  requested  by  the  defendant  as  to  each 
of  them.  The  trial  court  erred,  also,  in  those  parts  of  its 
general  charge  which  relate  to  this  matter. 

18  (n  s)  A  &  EJ  R  Cas— 31 
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There  were  demurrers  to  the  second  and  third  counts,  but 
as  it  seems  very  improbable,  to  say  the  least,  that  those  counts 
will  cut  any  figure  in  the  case  hereafter,  we  deem  it  unneces- 
sary to  consider  the  demurrers.  For  the  same  reason,  we 
shall  pretermit  consideration  of  the  validity  and  admissibility 
in  evidence,  as  offered,  of  the  ordinance  set  up  in  the  eighth 
count. 

The  first  count  of  the  complaint  avers  that  intestate  was 
killed  at  a  public  street  crossing  in  the  town  of  Goodwater. 
This  averment  shows  that  defendant  was  under  a  duty  to 

keep  a  lookout  for  her  at  the  time  and  place  of 
lESSuSii^-  the  collision ,  and  to  exercise  care  in  conservation 
out^pieadin*.      ^^  ^^^  safety.     The  averment  of  negligence  on 

the  part  of  defendant's  employees  is  very  general,  but,  the  duty 
of  care  being  shown,  it  is  sufficient.  Armstrong  v.  Railway 
Co.  (Ala.),  26  South.  349.  It  is  sufficiently  broad  to  cover 
the  negligence  of  the  engineer  in  failing  to  use  all  the  means 
at  his  command  after  discovering  the  peril  of  the  intestate  to 

stop  his  train  before  reaching  her,  or  to  lessen 
SS£^Fiei&n«.  its  speed  so  as  to  afford  her  time  and  opportu- 
nity to  get  off  the  track  before  the  locomo- 
tive reached  the  point  at  which  she  was  attempting  to  cross 
it ;  and  this  count  is  to  be  taken  as  averring  such  negligence. 
If  there  was  such  negligence,  and  if  it  had  a  causal  connec- 
tion with  the  result  complained  of,  the  negligence  of  the 
intestate  in  going  and  being  upon  the  track  would  be  no 
^  »        defense  to  the  action.     Her  negligence  would  not 

Same— Noffll-  *•    " 

SJwiSj*'  ^^"  ^  the  cause  of  the  injury,  or  contributory 
^ntributo^     thereto,  but  merely  the  cause  of  a  condition 

upon  which  the  negligence  of  the  engineer  in 
failing  to  use  all  means  in  his  power  to  avoid  the  injury  after 
becoming  aware  of  her  peril  operated  to  and  as  the  sole  cause 
of  her  death.  Tanner's  Ex' r  z;.  Railroad  Co.,  60  Ala.  631; 
Railroad  Co.  v.  Brown  (Ala.),  25  South.  609;  Railway  Co. 
V.  Lamb  (Ala. ) ,  26  South.  969.  We  think  there  was  evidence 
of  such  negligence  on  the  part  of  the  engineer,  and  that  there 
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was  also  evidence  tending  to  show  that  it  caused  the  death 
of  plaintiffs'  intestate.    The  engineer  saw  the  B^aj^B,^,^^ 
peril  of  the  woman  in  time  to  put  on  the  emer-  SS5!?§SiSbu- 
gency  air  brake  and  to  reverse  his  engine  and  %^[£SmS^°^ 

'Wantonness. 

to  sound  the  alarm  whistle  before  his  engine 
reached  the  crossing.     He  did,  in  fact,   sound  the  alarm  and 
put  on  the  emergency  air  brakes.     But  he  did  not  reverse  his 
engine.    He  testified  in  this  connection    as    follows:     '*! 
know  of  nothing  else  that  could  have  been  done  that  would 
have  prevented  a  collision.     What  I   did  is  regarded  as  the 
most  effective  way  of  stopping  a  train .    There  is  nothing  to  do 
but  apply  the  emergency  brakes.     That  is  all  that  is  possible 
to  do  with  an  air-brake  train.     We  were  using  the  improved, 
quick -action,   automatic   air    brakes.     *    *    *    ^^    don't 
reverse  ocu:  engine,  with  the  present  appliances.     That  is 
played  out."     The  fireman  testified  as  follows  in  this  con- 
nection :     "Besides  sounding  the  alarm  whistle,  the  engineer 
applied  the  emergency.     He  did  not  reverse  his  engine.     I 
don't  think  a  skillful  engineer  would  reverse  his  engine 
under  such  circumstances.     The  engines  have  appliances  for 
reversing  them.     They  can  be  reversed.     You  do  not  stop  a 
train  quicker  by  reversing  the  engine.     It  can  be  used  in 
case  your  air  refuses  to  work,  but  the  air  brake  is  put  there 
purposely  to  stop  the  train  with.     In  some  cases  when  you 
reverse  the  engine  it  turns  the   wheels   backwards,  and  in 
others  it  does  not.     If  you  make  an  application  of  your  air 
and  reverse  your  engine,  and  the  train  moving,  any  railroad 
man  with  any  experience  will  tell   you  that  it  will  lock  the 
wheels,  not  only  of  the  engine,  but,  the  train  being  equipped 
with  air  brakes,  will  lock  the  wheels,  and   the  whole  train 
will  slip.    When  the  air  brake  is  applied,  it  does  not  lock  the 
wheels  so  as  to  make  them  slide.     They  continue  to  roll  in 
the  same  direction.     If  the  air  is  properly  adjudged    [?],it 
does  not  stop   any  of  the  wheels   from   rolling,  but,  if  the 
engine  is  reversed,  it  stops  all  the  wheels.     If  you  reverse 
yotir  engine  and  apply  your  brakes,  it  will  lock  the  wheels 
in  all  instances,  and  it  will  slip.     If  you  don't  apply  the 


484  CROSSINGS  Vol  xvni 

(»s) 
Central  of  Georgia  Ry.  Co.  v.  Forshee 

brakes,  but  reverse  the  engine,  in  some  cases  the  wheels  will 
slip  then.     I  have  known   it  to  turn  the  wheels  back.     It 
does   not    come  to  a   very    short    stop    then.    According 
to    the  best   of    my  judgment,   the    shortest   way  to   stop 
a   train   is    to  apply   the    air."     It  is,  we  take    it,   com- 
mon knowledge   that,   in  the   absence   of  extraneous  force, 
the  driving  wheels  of    an   engine   will   turn   to  the  front 
or  to  the  rear    as  the  lever  is  set   forward  or  backward, 
and  with  equal  force  and  power  in  either  direction.     If  an 
engine  in  motion  and  drawing  a  train  does  not,  on  beings 
reversed,  turn  its  wheels  backward,    it  is  not  because  the 
whole  force  of  the  machine  is  not  being  fully  exerted  to  tbe 
rear,  but  because  the  force  of  its  own  and  the  train's  forward 
momentum  is  equal  to  or  greater  than  the  power  of  the  engine; 
and,  though  the  driving  wheels  in  such  case  do  not  revolve 
backwards,  the  full  power  of  the  engine  is  spent  against  and 
in  reduction   of  the  momentum,  through  the  bite  they  have 
upon  the  rails,  being  stationary,  with  the  force  of  the  steam 
holding  them  steadily  to  a  backward  motion,  which  they  will 
visibly  assume  as  soon  as  the   momentum  is  reduced  to  a 
point  where  it  will  not  overcome  the  bite  of  the  drivers  on  the 
rails.     Up  to  this  point,  if  the  drivers  remain  stationary  (that 
is,  do  not  revolve  backwards),  they  must,  of  course,  slide  on 
and  along  the  rails ;  and  the  power  necessary  to  push  the 
inert  weight  of  the  engine  along  the  rails  is  taken  from  the 
power  of  the  momentum,  and  goes,  of  course,  to  a  reduction 
of  the  momentum,  and  thus  helps  to  stop  the  train.     If  the 
drivers  do  revolve  backwards,  though  the  train  continue  to 
move  forward,  it  is  because  the  momentum  overcomes  the 
hold  they  have  on  the  rails,  and  they  slip;  but  so  much  of 
the  force  of  momentum  as  is  expended  to  overcome  the  hold 
of  the  drivers  on  the  rails  is  a  force  exerted  in  reduction  of 
the  momentum,  and  to  the  stopping  of  the  train.     So,  in  any 
case,  it  would  seem  to  be  common  knowledge  that  the  revers- 
ing of  an  engine  would  operate  directly  and  powerfully  to 
overcome  its  and  the  cars*  momentum,  and  to  stop  the  train ; 
and  this  whether  the  wheels  of  the  cars  be  locked  or  not,  or 
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heavily  clamped  by  brakes,  though  not  locked,  or  not.  At 
least,  we  may  say,  as  of  common  knowledge,  that  as  between 
a  train  with  all  the  wheels  of  the  cars  and  engine  locked,  and 
one  with  the  wheels  of  the  cars  impeded  by  the  brakes,  but 
not  locked,  and  the  wheels  of  the  engine  revolving  freely,  the 
momentum  of  the  former  would  be  much  more  quickly  over- 
come, and  its  speed  much  more  readily  reduced;  or,  in  other 
words,  that  a  train  in  motion  will  be  sent  further  and  faster 
on  wheels  which,  though  some  of  them  are  impeded  by  the 
brakes,  continue  to  revolve,  than  on  wheisls  all  of  which  are 
locked  and  rigid.  This  is  but  another  way  of  saying  that  a 
train  can  be  rolled  along  its  track  easier  and  faster  and  further 
than  it  can  be  slided  on  its  rails,  and,  if  this  were  not  so,  we 
suppose  railway  companies  would  be  quick  to  discard  wheels 
and  provide  skates.  The  fireman,  as  we  have  seen,  testified 
that  the  application  of  the  air  brakes  impeded  the  wheels  of 
the  cars,  but  did  not  stop  their  revolutions,  but  that,  if  the 
engine  was  reversed  at  the  same  time,  the  effect  was  to  lock 
all  the  wheels  on  the  cars  and  on  the  engine,  and  sometimes 
even  to  cause  the  driving  wheels  of  the  engine  to  revolve 
backwards.  On  this  testimony,  taken  in  connection  with 
the  other  testimony  of  this  witness  and  the  testimony  of  the 
engineer,  set  out  above,  it  was  at  least  a  question  for  the 
jury  whether  the  engineer  was  not  guilty  of  negligence  in 
failing  to  reverse  his  engine  after  he  became  aware  of  intes- 
tate's peril;  and  it  may  be  that  it  could  be  declared  by  the 
court,  as  a  matter  of  common  knowledge,  that  the  effect  of 
reversing  the  engine  of  a  train  in  motion  is  to  impede  its  prog- 
ress, overcome  its  momentum,  reduce  its  speed,  and  bring 
it  to  a  standstill.  Certain  it  is  that,  in  all  our  experience  in 
dealing  with  hundreds  of  similar  cases,  it  has  never  before 
been  suggested  that  reversing  the  engine  is  not  an  approved 
and  powerful  means  of  stopping  or  reducing  the  speed  of 
trains ;  and  it  is  so  recognized  by  the  statute  law  of  the  state. 
Code,  §  3440.  We  do  not  know  whether  this  train  could 
have  been  stopped,  by  reversing  the  engine,  before  it  reached 
the  crossing,  or  not.     Probably   not.     But  that   its   speed 
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could  have,  by  that  additional  means,  been  reduced  further 
than  it  was  by  the  application  of  the  brakes,  there  was  room 
for  the  jury  to  find ;  and,  if  it  had  been  further  reduced  to  the 
extent  of  dela3ring  its  approach  to  the  crossing  only  a  second 
or  two,  it  is  a  fair  conclusion  from  the  evidence  that  the 
intestate  would  have  escaped,  since  the  proof  is  that  she  was 
in  the  very  act  of  clearing  the  track  on  the  other  side  from 
her  entry,  upon  it  when  she  was  stricken.  On  this  state  of 
case  the  court  properly  refused  to  give  the  affirmative  charge 
for  defendant  on  the  first  count,  and  to  give  other  charges  to 
the  effect  that  the  negligence  of  the  intestate  was  a  defense  to 
all  the  counts  of  the  complaint  except  these  charging  will- 
fulness or  wantonness  on  the  part  of  defendant's  employees. 
Count  5  of  the  original  complaint  was  intended  to  charge 
that  defendant's  employees  wantonly  killed  Mrs.  Anther, 
plaintiffs'  intestate.  It  was  and  is  insisted  for  the  defendant 
No  u  nee-  ^^^  ^^  charged  only  negligence.  We  will  as- 
wS^iSi^  sume  that  this  contention  of  defendant  was 
Am'^'^dS^nt-      tenable,   and  that   said  count,  did    not  charge 

Depctrture.  ^^ 

wantonness  or  willfulness.  This  was  the  only 
count  in  the  original  complaint  in  which  any  attempt  to  aver 
wantonness  or  willfulness  was  made,  so  that  we  are  assum- 
ing that  the  original  complaint  counted  on  mere  negligence 
only.  Count  5  was  afterwards  amended,  and  as  amended  it 
was  held  to  be  a  good  count  for  wantonness  by  the  trial  court. 
And  the  sixth  count  was  added  by  amendment,  and  that, 
confessedly,  is  a  good  count  for  wantonness  or  willfulness. 
Defendant  objected  to  these  amendments  on  the  ground  that 
they  introduced  an  entirely  new  cause  of  action.  It 
was  said  by  Justice  Coleman  in  Railroad  Co.  v. 
Markee,  103  Ala.  160,  171,  15  South.  511,  514,  that  "a 
declaration  or  complaint  may  in  one  count  aver  simple  negli- 
gence, in  another  willful  and  intentional  wrong;  *  ♦  * 
or  if  the  complaint  charged  either  the  one  or  the  other,  and 
the  proof  was  such  as  to  require  an  amendment  of  the  plead- 
ings,  this  should  be  allowed"  ;  or,  in  other  words,  that  to  a 
complaint  charging  simple  negligence,  only,  a  count  may  be 
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added  charging  willfulness  or  wantonness,  or  vice  versa.  It 
is  said  that  this  was  a  dictum  in  that  case,  and  should  not  be 
followed.  Whether  dictum  or  not,  it  is  a  sound  statement  of 
the  law,  and  must  be  followed.  An  amendment,  to  be  objec- 
tionable on  the  ground  relied  upon  by  appellant,  must  intro- 
duce an  entirely  new  cause  of  action.  An  entirely  new  cause 
of  action  is  not  introduced  by  an  amendment  which  counts 
upon  the  same  transaction  as  that  counted  upon  in  the  origi- 
nal complaint.  It  is  on  this  principle  that  the  common 
counts  may  be  added  to  a  complaint  on  a  promissory  note 
unless  they  are  intended  to  bring  forward  a  different  and  dis- 
tinct obligation  to  pay.  Mahanv.  Smitherman,  71  Ala.  563. 
On  the  other  hand,  when  the  original  complaint  contains  the 
common  count  on  an  account  stated,  and  also  claims  the  same 
amount  as  due  by  verified,  itemized  account,  etc.,  and  the 
verified  account  offered  in  evidence  contains  charges  on 
account  of  these  promissory  notes  made  to  plaintiff  by  defend- 
ant, a  count  on  the  notes  may  be  added  by  amendment. 
Oden  V.  Bonner,  93  Ala.  393,  9  South.  409.  So  a  declaration 
in  trover  may  be  amended  by  adding  counts  in  case,  the  dam- 
ages sought  to  be  recovered  under  each  count  being  for  the 
loss  to  plaintiff  of  the  same  property.  Elmore  v,  Simon,  67 
Ala.  526.  And  a  complaint  on  a  written  policy  of  insurance 
may  be  amended  by  adding  a  count  on  a  verbal  contract  to 
insure  it,  etc. ;  both  the  alleged  policy  and  the  alleged  ver- 
bal contract  relating  to  the  same  risk.  Insurance  Co.  v.  De 
Jarnett,  111  Ala.  248,  19  South.  995.  To  a  declaration  in 
trespass  against  the  sheriff  and  the  sureties  on  his  official 
bond,  alleging  a  wrongful  levy  on  plaintiff's  property  under 
color  of  office,  an  amendment  may  be  added  setting  out  the 
bond,  and  alleging  its  breach  by  the  wrongfuly  levy. 
Albright  v.  Mills,  86  Ala.  324,  5  South.  591.  So,  to  a  dec- 
laration against  a  railroad  company  for  personal  injuries, 
alleging  *'that  defendant's  train  threw  a  cow  from  the  track 
and  against  plaintiff,  whereby  plaintiff  was  greatly  injured," 
and  that  this  was  caused  by  the  failure  of  the  engineer  to 
to  blow  the  whistle  or  ring  the  bell  at  short  intervals  while 
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running  within  the  limits  of  a  town,  and  his  failure  to  use 
all  means  in  his  power  to  stop  the  train,  an  amendment  may 
be  added  alleging  that  the  train  was  running  at  a  reckless 
and  unusual  rate  of  speed,  and  that  the  engineer  failed  to 
keep  a  lookout  for  obstructions  on  the  track,  whereby  the 
injury  was  caused.  Railroad  Co.  v.  Chapman.  83  Ala.  453, 
3  South.  813.  And  it  has  been  held  (though  we  do  not  intend 
to  here  fully  indorse  the  ruling)  that  where,  in  an  action  for 
libel,  the  libel  declared  on  in  the  original  complaint  relates 
only  to  plaintiff's  solvency,  an  amendment  may  be  allowed, 
under  the  statute,  introducing  another  and  distinct  libel, 
written  and  published  at  a  different  time,  and  touching  the 
integrity  and  personal  conduct  of  the  plaintiff,  without  ques- 
tioning his  solvency;  this  court,  by  Brickell,  C.  J.,  saying: 
*'The  amended  complaint,  by  proper  averments,  introduces 
the  libel  given  in  evidence,  purporting  to  have  been  written 
and  published  at  a  different  time  from  the  writing  and  publi- 
cation of  the  libel  described  in  the  original  complaint ;  and 
the  matter  of  it  concerns  and  touches  the  integrity  and  the 
conduct  of  the  plaintiff,  without  assailing  or  questioning  his 
solvency.  In  the  leading  case  of  Crimm's  Adm'rs  v.  Craw- 
ford, 29  Ala.  626,  construing  the  present  statute  of  amend- 
ments, it  was  said  :  'Under  these  statutes,  we  think  there  is 
no  limit  to  the  power  of  amending  the  allegations  of  a  com- 
plaint, except  that  a  party  should  not  be  allowed  to  depart 
in  the  complaint  entirely  from  the  process,  or  to  substitute 
an  entirely  new  cause  of  action,  or  to  make  an  entire  change 
of  parties.  Either  of  these  things  would  be  tantamount  to 
the  institution  of  a  new  suit,  and  would  not  be  an  amendment 
of  the  old  cause  of  action.'  This  construction  of  the  statute 
has  since  been  observed,  and,  following  it,  the  amended  com- 
plaint, though  introducing  a  libel  different  in  substance,  not 
of  equivalent  import  or  meaning  with  that  averred  in  the 
original  complaint,  was  properly  allowed.  The  form  of 
action  is  not  changed.  A  cause  of  action  entirely  new  is 
not  introduced.  A  libel  of  the  plaintiff,  in  his  trade  and 
business  as  a  merchant,   written  and   published  before  the 


Am  &  Kng  CROSSINGS  489 

RCas 

Central  of  Greorgia  Rj.  Co.  v,  Forshee 

conrmencement  of  suit,  addressed  to  the  same  parties,  is  the 
cause  of  action  averred  in  both  complaints,  the  substance  of 
the  allegations  is,  however,  changed.  New  matter  is  intro- 
duced, forming  a  new  and  independent  cause  of  action,  which 
was  not  before  the  subject  of  pending  suit,  and  of  contestation 
between  the  parties.  The  allegations  of  the  complaint  are 
not  simply  varied  to  meet  the  phases  in  which  the  evidence 
may  present  the  matter  already  in  issue,  so  that  there  will  be 
a  correspondence  between  allegations  and  proof ;  but  a  libel 
essentially  distinct  and  different  in  all  its  parts  and  tenden- 
cies from  that  described  in  the  original  complaint  is  for  the 
first  time  introduced  by  the  amended  complaint.  While  the 
cause  of  action  remains  a  libel  written  and  published  of  and 
concerning  the  plaintiff  touching  his  character  and  credit 
as  a  merchant,  there  is  a  total  departure  from  the  subject  of 
the  libel  as  averred  in  the  original  complaint."  Mohr  v. 
Lemle,  69  Ala.  180.  It  has  also  been  several  times 
ruled  by  this  court  that,  where  the  original  complaint  states 
no  cause  of  action,  an  amended  complaint  stating  a  cause 
of  action  maybe  filed.  Simpson  v.  Railroad  Co.,  66  Ala. 
85 ;  Railroad  Co.  v.  Wood,  105  Ala.  561 ,  17  South.  41.  And, 
upon  this  ruling,  it  would  seem  that,  other  considerations 
aside,  the  counts  for  wantonness  and  willfulness  were  prop- 
erly allowed  because  an  attempt  was  made  in  the  original 
fifth  count  to  aver  wantonness  and  willfulness.  Where  the 
original  complaint  is  founded  on  the  sheriff's  official  bond, 
and  assigns  as  a  breach  the  nonpayment  of  a  decree  rendered 
against  him  as  administrator  by  virtue  of  his  office,  an 
amendment  by  adding  a  count  on  the  decree  only,  without 
any  reference  to  the  bond,  does  not  introduce  a  new  cause  of 
action.  Stringer  z/.  Waters,  63  Ala.  361.  To  a  declaration 
on  a  note  made  by  an  executrix  as  such,  a  count  may  be 
added  alleging  an  indebtedness  of  the  testator  in  his  lifetime, 
and  thereupon  the  original  count  may  be  stricken.  Taylor 
V.  Perry,  48  Ala.  240;  Burch  v.  Taylor,  32  Ala.  26. 

These  authorities   serve  to  fully  support  the  proposition 
with  which  we  began  this  discussion,   viz,  that,  so  long  as 
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counts  added  by  amendment  set  up  the  same  general  trans- 
actions or  occurrences  upon  which  the  original  complaint 
relied  for  recovery,  they  do  not  introduce  an  entirely  new 
cause  of  action,  and  are  not  objectionable,  though  the  form 
of  action  may  be  changed  by  them  as  from  trover  to  case,  or 
vice  versa,  or  from  case  to  trespass,  etc. ;  and  they  further 
serve  to  differentiate  the  rule  of  amendments  prescribed  by 
the  statute,  as  construed  by  this  court,  from  the  rule  against 
departures  in  after  pleading  from  the  case  made  by  the  com  - 
plaint.  It  is  no  objection  to  an  amendment  that  it  works  a 
departure  from  the  original  complaint,  within  the  meaning  of 
the  rule  last  referred  to.  The  amendments  under  considera- 
tion in  most  of  the  cases  referred  to  would  have  been  vicious 
departures  in  pleading,  if  the  facts  they  introduced  had  been 
replied  to  a  plea  to  the  original  complaint, — as,  for  instance, 
where  the  original  complaint  was  upon  a  note,  and  to  a  plea 
of  Tion  est  factum  the  plaintiff  had  replied  an  assumpsit  for 
work  and  labor,  there  would  have  been  a  clear  departure  from 
the  original  complaint,  but  it  is  undoubtedly  the  law  that 
such  assumpsit  may  be  added  by  amendment  to  the  complaint 
in  a  separate  count.  And  so  it  is  no  argument  against  the 
right  to  add  to  a  count  for  negligence  counts  for  willfulness 
or  wantonness,  that  willfulness  or  wantonness  could  not  be 
replied  to  a  plea  of  contributory  negligence  to  a  complaint 
charging  negligence  only.  That  the  counts  added  in  this 
case,  intended  to  charge  willfulness  or  wantonness,  relate  to 
the  same  occurrences  in  respect  of  which  the  original  com  - 
plaint  charged  negligence,  is  entirely  clear  upon  the  face  of 
the  several  counts,  and  that  they  were  properly  allowed  as 
amendments  to  the  original  complaint  we  have  no  sort  of 
doubt. 

The  gist  of  the  amended  fifth  count  is  that  defendant's 
employees  recklessly  and  wantonly  ran  the  train,  while 
approaching  the  crossing,  at  such  a  high  rate  of  speed  that 

they  could  not  stop  it,    beiore  reaching  the 
Bj^e-Bame-       crossiug,   after   they   had  attained  a  point  of 

view   200  yards  away,  from  which  they  could 
see  a  person   on  the  track  at  the  crossing  if  a  person  were 
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there,  and  that  the  user  of  the  crossing  was  such  that  it 
was  probable  some  person  would  be  on  it  at  the  time 
such  point  of  view  was  reached  by  the  trainmen.  We 
do  not  think  this  count  charges  wantonness  against  the 
defendant's  employees.  Conceding  (which  is  by  no  means 
clear)  that  it  sufficiently  avers  the  character  of  the  crossing 
as  being  one  where  people  passed  in  such  numbers  and 
with  such  frequency  as  that  it  was  likely  or  probable  per- 
sons would  be  on  the  track  there  and  exposed  to  collision 
with  passing  trains,  it  is  not  averred  that  the  trainmen 
were  aware  of  this  state  of  facts;  and,  without  such  knowl- 
edge on  their  part,  willfulness  or  wantonness  in  respect 
of  persons  so  exposed  cannot  be  imputed  to  the  defend- 
ant. Moreover,  the  trainmen  were  under  no  duty  to 
stop  the  train  or  to  check  its  speed  upon  seeing  a  per- 
son on  the  track,  200  yards  away,  at  the  crossing.  The  duty 
which  the  law  does  impose  on  them  is  to  give  signals  of  their 
approach,  so  that  persons  on  the  track  at  crossings  will  be 
warned  and  get  off  before  the  train  reaches  them,  and  the 
train  operatives  have  a  right  to  assume  that  they  will  get  o£f 
until  it  becomes  apparent  that  they  will  not.  A  general 
averment  that  defendant's  employees  wantonly  or  willfully 
ran  the  train  against  the  intestate  and  killed 
her,  without  more  (which  is  the  averment  of  SSt"®*"**" 
the  sixth  count) ,  is  sufficient ;  but  when  to  such 
general  averment  is  added  a  statement  of  the  facts,  and 
these,  while  they  may  involve  negligence,  do  not  support  the 
charge  of  wantonness  or  willfulness,  the  count  is  inadequate 
as  one  for  wantonness  and  the  like,  and  is  bad  as  one  for  neg- 
ligence, because  of  the  inconsistency  and  repugnancy  of  its 
averments.  Railroad  Co.  v,  Martin,  117  Ala.  367,  23  South. 
231.  And  surely,  there  being  no  duty  on  these  trainmen  to 
stop  the  train  or  to  check  its  speed  on  seeing  a  person  on  the 
track  at  the  crossing,  200  yards  away,  and  no  necessity  ordi- 
narily for  them  to  do  so,  it  cannot  be  said  that  they  were 
either  negligent  or  wanton  in  running  the  train  at  such  a 
rate  that  they  could  not  stop  it  or  check  its  speed  between 
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this  point  of  view  and  the  crossing.  The  fifth  amended 
count  was  bad,  we  conclude,  and  the  demurrer  to  it  should 
have  been  sustained.  Moreover,  its  averments  were  not 
proved.  There  was  no  evidence  tending  to  show  that  the 
train,  at  the  speed  it  was  running  on  this  occasion,  could 
not  have  been  stopped  before  reaching  the  crossing,  or  its 
speed  sufficiently  checked  to  allow  a  person  on  the  track  at 
the  crossing,  when  the  train  was  200  yards  away,  to  escape 
injury ;  and  for  this  the  affirmative  charge  should  have  been 
given  for  defendant  on  this  count.  The  affirmative  charge 
asked  by  defendant  on  the  sixth  count,  which  does  charge 
wantonness  or  intentional  wrong,  producing  intestate's  death, 
was  properly  refused.  We  are  not  prepared  to  say  there  was 
no  evidence  adduced  in  support  of  this  count.  Reversed  and 
remanded. 


Nbiningbr 

V. 

Cowan  et  aL 

{Circuit  Court  of  Appeals  ^  Fourth  Circuity  May  /,  igoo.) 

Directing  Verdict. — It  is  the  settled  rule  in  the  federal  courts  that 
when,  on  the  trial  of  a  civil  case,  it  is  clear  that  the  state  of  the  evi- 
dence is  such  as  not  to  warrant  a  verdict  for  a  party,  and  that  if  such 
verdict  were  rendered  the  other  party  would  be  entitled  to  a  new  trial, 
it  is  the  right  and  duty  of  the  judge  to  direct  the  jury  to  find  according 
to  the  views  of  the  court. 

Effect  of  Motion  to  Direct  Verdict.— A  motion  to  exclude  plaintiff's 
testimony  from  the  consideration  of  the  jury,  and  to  direct  for 
defendant,  like  a  demurrer  to  the  evidence  admits,  not  only  what  the 
testimony  proves,  but  what  it  tends  to  prove. 

Accident  at  Crossing — Negligence  and  Contributory  Negligence 
Directing  Verdict.* — Where  it  appears  that  but  for  the  contributory 
negligence  of  a  person  injured  by  a  train  at  a  street  crossing  with 
which  he  was  familiar  in  failing  to  properly  observe  the  precautions 

♦See  notes^  12  Am.  &  Eng.  R.  Gas.,  N.  S.,  366  et  seq, ;  Central 
of  Georgia  Ry.  Co.  v,  Forshee  (Ala.),  ante^  p.  467. 
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of  stopping',  looking,  and  listening,  the  accident  would  haye  been 
avoided,  it  is  proper  to  direct  for  defendant,  although  it  also  appears 
that  defendant  was  guilty  of  negligence  in  running  the  train  to  the 
crossing  without  giving  the  signals  required  by  statute  and  at  a  rate 
of  speed  prohibited  by  an  ordinance  of  the  city,  and  in  failing  to  have 
there  gates  and  a  watchman,  as  required  by  such  ordinance. 

Error  by  plaintiff  to  the  circuit  court  of  the  United 
States  for  the  district  of  West  Virginia.    Affirmed. 

John  A.  Howard  and  /.  B.  DriggSy  for  plaintiff  in  error. 
Henry  M.  Russelly  for  defendants  in  error. 

Before  Gofp  and  Simonton,  Circuit  Judges,  and  Wad- 
DiLi.,  District  Judge. 

Simonton,  Circuit  Judge.  This  case  comes  up  by  writ 
of  error  to  the  circuit  court  of  the  United  States  for  the  dis- 
trict of  West  Virginia.  The  action  was  brought  by  the 
plaintiff,     Frederick    W.    Neininger,    against    ^     „,  ,  ^ 

*^  o  o  OaBo  stated. 

John  K.  Cowan  and  Oscar  G.  Murray,  re- 
ceivers of  the  Baltimore  &  Ohio  Railroad  Company. 
The  cause  of  action  is  injuries  received  by  the  plaintiff 
in  a  collision  with  the  railroad  train  of  the  defendants 
at  a  railroad  crossing  at  the  intersection  of  Main  and 
Sixteenth  streets,  in  the  city  of  Wheeling,  W.  Va.  The 
cause  was  heard  in  the  circuit  court  with  a  jury.  Only  the 
testimony  on  the  part  of  the  plaintiff  was  taken.  Prom  this 
it  appeared:  That  the  plaintiff  is  by  occupation  a  butcher, 
resident  in  the  town  of  Bridgeport,  Ohio.  That  he  had  fre- 
quent occasion  to  cross  the  bridge  leading  from  Bridgeport 
to  Wheeling,  and  to  visit  the  latter  city.  The  chief  purpose 
of  his  visit  was  to  purchase  meat  from  the  Swift  Beef  Com- 
pany, which  had  a  place  of  business  close  to  the  depot  of 
the  Baltimore  &  Ohio  Railroad.  His  visits  had  been  made 
chiefly  in  the  daytime,  towards  the  afternoon.  Several 
times  he  had  been  there  in  the  early  morning,  about  4 
o'clock.  On  the  morning  of  23d  April,  1896,  a  little  before 
or  about  5  o'clock,  he  crossed  the  bridge  from  Bridgeport, 
and  drove  into  Wheeling,  in  a  two-horse  wagon,  covered, 
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with  wooden  sides.  The  driving  seat  was  in  front  of  the 
wagon,  and  outside  of  the  sides,  protected  with  curtains^ 
which  folded  up,  and  which  were  so  folded  on  this  occasion. 
On  the  morning  in  question  he  entered  Main  street  to  the 
north  of  Sixteenth  street,  and  the  place  of  the  crossing  of 
the  railroad  track.  His  horses  were  trotting,  and  continued 
to  trot  until  he  got  within  about  50  or  60  feet  of  the  railroad 
track,  when  he  pulled  his  team  down  to  a  walk,  and,  with, 
out  stopping,  continued  his  course  up  to  and  upon  the  rail- 
road  track.  Just  as  he  got  on  the  track  the  train  of  the 
defendants,  which  had  left  the  depot  a  short  distance  from 
that  point,  going  east,  collided  with  his  horses  and  wagon, 
killed  one  horse,  injured  another  severely,  smashed  the 
wagon,  threw  him  out  on  the  pavement,  and  inflicted  very 
serious  injuries  upon  him,  from  which  he  has  only  partially 
recovered.  The  point  of  collision  was  the  railroad  crossing 
at  the  intersection  of  Main  and  Sixteenth  streets.  The 
plaintiff,  in  his  wagon,  approached  this  point,  passing 
on  the  west  side  of  Main  street,  between  the  curb  of 
the  pavement  and  the  track  of  the  Wheeling  Street -Railway 
Company.  The  distance  between  this  curb  and  this  railway 
is  19  feet  4  inches.  On  this  side  of  Main  street,  at  the 
corner  of  Main  and  Sixteenth  streets,  there  is  a  two-story 
brick  building,  and  on  Main  street,  next  adjoining,  are  two 
other  brick  buildings,  of  two  stories  each.  These  prevent 
any  one  from  seeing  on  the  railroad  track  until  he  comes 
within  10  feet  of  the  track,  and  from  that  point  he  can  see 
about  64  feet  on  the  railroad  track.  Had  he  gone  on  the 
east  side  of  Main  street,  he  could  have  had,  from  a  point  18 
or  20  feet  from  the  railroad  track,  an  unobstructed  view  of 
the  track  from  every  direction.  The  ordinances  of  Wheeling 
provided  that  this  Baltimore  &  Ohio  Railroad  Company 
should  erect  and  maintain  in  good  order  a  gate  at  this  cross- 
ing, properly  managed  by  a  watchman.  It  was  further 
provided  that,  until  gates  should  be  erected  and  put  in 
operation,  no  railroad  company  should  run  a  train  through 
the  city  at  a  greater  speed  than  4   miles  an  hour,   and,  after 
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the  gates  were  so  put  up  and  in  operation,  at  a  greater 
speed  than  6  miles  an  hour.  The  railroad  company  had> 
some  years  before  this  accident,  erected  and  main- 
tained a  gate  at  this  point  ;  but  it  had  been  removed 
more  than  a  year  before  this,  and  no  gate  had  thereafter 
been  constructed.  The  testimony  showed  that  the  rail- 
road company,  in  the  daytime,  had. a  man  with  a  flag  at 
this  place  to  give  warning  of  approaching  trains,  and  plain- 
tiff had  seen  this  precaution  taken.  On  the  morning  in 
question,  which  was  just  about  daybreak,  they  had  no  such 
flagman  stationed  at  that  point.  There  is  some  confusion 
in  the  testimony  as  to  the  speed  with  which  the  train  was 
moving.  Some  of  the  witnesses  say  at  15  miles  an  hour; 
some,  as  low  down  as  4  miles  an  hour.  As  soon  as  the  acci- 
dent occurred,  the  train  was  stopped,  and  when  stopped  it 
had  passed  the  place  of  the  accident  the  length  of  the  loco- 
motive and  tender,  and  a  large  part  of  the  baggage  car.  The 
plaintiff  did  not  stop  his  wagon.  He  says  that  he  listened 
for  a  train,  and  heard  neither  the  bell  nor  whistle,  nor  the 
puffing  of  the  engine,  nor  the  noise  of  the  train.  Any  sound 
which  could  come  to  him  would  be  obstructed  by  the  build  - 
ings  on  Main  street,  which  were  between  iiim  and  the  coming 
train.  There  is  no  evidence  that  any  bell  was  rung  or  whis- 
tle sounded.  One  of  the  witnesses  speaks  of  the  puffing  of 
the  engine  so  loud  as  to  induce  the  belief  that  they  were 
going  up  a  grade.  The  law  of  West  Virginia  requires  a  bell 
or  steam  whistle  to  be  sounded  by  every  locomotive  at  a  dis- 
tance of  at  least  60  rods  from  any  place  where  the  railroad 
crosses  any  public  street  or  highway.  At  the  close  of  the 
plaintiff's  testimony,  and  after  argument,  the  court  con- 
structed the  jury  to  And  for  the  defendant,  because  of  the 
negligence  of  the  plaintiff,  which  contributed  to  the  injury. 
Thereupon  plaintiff  excepted,  a  writ  of  error  was  allowed, 
and  the  case  in  here  on  assignments  of  error  as  follows :  Be- 
cause the  court  erred  in  sustaining  the  motion  of  the  defendants 
to  exclude  the  plaintiff's  testimony,  and  directing  the  jury 
to  find  a  verdict  for  defendants ;  because  the  court  erred  in 
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overruling  plaintiffs  motion  to  set  aside  the  verdict  and  grant 
a  new  trial,  and  in  rendering  judgment  for  the  defendants ; 
because  the  court  erred  in  holding  that  the  plaintiff,  on  facts 
shown  by  the  testimony  set  forth  in  the  bill  of  exceptions, 
was  guilty  of  contributory  negligence.  The  first  and  third 
grounds  of  exception  will  be  considered.  The  second 
assignment  of  error  cajanot  be  considered  here.  Railway  Co. 
V,  Struble,  109  U.  S.,  at  pages  384,  385,  3  Sup.  Ct.  270,  27 
I,.  Ed.  970. 

The  court  instructed  the  jury  to  find  for  the  defendant. 
This  it  was  competent  to  do.  *'It  is  now  the  settled  rule  in 
the  courts  of  the  United  States  that  when,  on  the  trial  of  a 

civil  case,  it  is  clear  that  the  state  of  the  evi- 
Directing  vor-      ^jeucc  is   such  as  uot  to  Warrant  a  verdict  for  a 

party,  and  that  if  such  verdict  were  rendered 
the  other  party  would  be  entitled  to  a  new  trial,  it  is  the 
right  and  duty  of  the  judge  to  direct  the  jury  to  find  accord- 
ing to  the  views  of  the  court.  Such  is  the  constant  practice, 
and  it  is  a  convenient  one.  It  saves  time  and  expense.  It 
gives  scientific  certainty  to  the  law  in  its  application  to  the 
facts,  and  promotes  the  ends  of  justice."  Bowditch  v,  Bos- 
ton, 101  U.  S.  18,  25  I^.  Ed.  980;  Griggs  v,  Houston,  104 
U.  S.  533,  26  I,.  Ed.  840;  Montclair  v.  Dana,  107  U.  S.  162, 
2  Sup.  Ct.  403,  27  I,.  Ed.  436.  In  Elliott  v.  Railway  Co., 
150  U.  S.  245,  14  Sup.  Ct.  85,  37  I,.  Ed.  1070,  it  is  held: 

** Though  questions  of  negligence  and  contributory  negli- 
gence are  ordinarily  questions  of  fact  to  be  passed  upon  by 
a  juryi  y^t,  when  the  undisputed  evidence  is  so  conclusive 
that  the  court  would  be  compelled  to  set  aside  a  verdict  re- 
turned in  opposition  to  it,  it  may  withdraw  the  case  from  the 
consideration  of  the  jury  and  direct  a  verdict." 

See,  also,  Mitchell  v.  Railroad  Co.,  146U.S.  513, 13  Sup. 
Ct.  259,  36  L.  Ed.  1064. 

This  ruling  of  the  trial  court  is  a  ruling  upon  the  law.  It, 
in  effect,  holds,  as  a  matter  of  law,  that  the  party  cannot 
recover.  ''The  case  should  be  left  to  the  jury  unless  the 
conclusion  follows,  as  a  matter  of  law,  that  no  recovery  can 
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be  had  upon  any  view  which  can  be  properly  taken  of  the 
facts  the  evidence  tends  to  establish."  Dunlap  v.  Railroad 
Co.,  130  U.  S.  649,  9  Sup.  Ct.  647,  32  L.  Ed.  1058.  The 
motion  made  in  the  case  at  bar  is  the  one  now  made,  taking 
the  place  of  a  demurrer  to  the  evidence.  "In  such  a  case," 
says  the  court  in  Railroad  Co.  z/.  Woodson,  134  U.  S.,  at 
page  621,  10  Sup.  Ct.  630,  33  I,.  Ed.  1035,  "the  practice  of  a 
demurrer  to  the  evidence  can  be  resorted  to,  or  a  motion  to 
exclude  the  evidence  from  the  jury,  or  to  instruct  them  that 
plaintiff  cannot  recover,  which  motions  are  in  the  nature  of 
demurrers  to  the  evidence,  though  less  technical,  and  have 
in  many  states  superseded  the  ancient  practice  of  a  demurrer 
to  the  evidence."  This  being  so,  although  the  ruling  of  the 
court  below  depended  largely  upon  its  discretion  (Stewart  v, 
Lansing,  104  U.  S.  511,  26  L.  Ed.  866),  yet  it  was  such  an 
exercise  of  discretion  as  is  reviewable  in  this  court, — a  deci- 
sion upon  a  question  of  law,  which  properly  comes  here  on 
a  writ  of  error.  We  must  then  inquire,  was  this  discretion 
rightfully  exercised  in  the  case  at  bar?  The  ruling  govern- 
ing the  court  when  this  motion  is  presented  is  that  stated  in 
Dunlap  V.  Railroad  Co.,  supra'. 

"The  case  must  be  left  to  the  jury  unless  the  conclusion 
follows,  as  matter  of  law,  that  no  recovery  can  be  had  upon 
any  view  which  can  be  properly  taken  of  the  facts  the  evi  - 
dence  tends  to  establish." 

Such  a  motion,  like  the  demurrer  to  the  evidence,  admits, 
not  only  what  the  testimony  proves,  but  what 
it    tends    to   prove.     The    ultimate    facts    are  to2teeSv2!fi?t. 
admitted.     Railroad  Co.  v,  Woodson,  134  U.  S. 
621, 10  Sup.  Ct.  628,    32  L.  Ed.    1032.     This  being  the  law 
applicable  to  this  case,  was  the  court  below  in  ^^1^^^^^^ 
error  in  directing  a  verdict  for  defendant?    There  gS^JSSloSS"" 
can  be  no  doubt,  from  the  testimony  presented  raaSjD&ecSLi 
at  the  trial,  that  the  defendants   were  guilty  of 
negligence.     The  train  approached  a  crossing  of  two  impor- 
tant streets  in  the  city,  and  gave  no  notice  whatever  of   its 
18  (N  s)  A  &  K  R  Cas— 32 
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coming.  The  witnesses  heard  no  bell,  and  no  whistle  was 
sounded.  No  gates  had  been  erected  at  the  crossing,  and  no 
person  was  stationed  at  that  place  to  give  notice  of  a  moving 
train.  The  defendants  had  neglected  to  observe  the  regula- 
tions prescribed  both  by  an  act  of  the  legislature  and  by  the 
ordinances  of  the  city.  So  it  must  be  assumed  that  at  the 
time  of  the  accident,  and  as  one  cause  of  the  accident,  there 
was  negligence  on  the  part  of  the  defendants.  But  this  does 
not  decide  the  case.  "The  question  in  such  cases"  as  this 
at  bar  '*is  (l)  whether  the  damage  was  occasioned  entirely 
by  the  negligence  or  improper  conduct  of  the  defendant;  or 
(2)  whether  the  plaintiff  himself  so  far  contributed  to  the 
misfortune  by  his  own  negligence  or  want  of  ordinary  care 
and  caution  that,  but  for  such  negligence  or  want  of  care  and 
caution  on  his  part,  the  misfortune  would  not  have  happened. '  * 
Railroad  Co.  v.  Jones,  95  U.  S.442,  24  L.  Ed.  507;  Railway 
Co.  V,  Ives,  144  U.  S.   424,  12  Sup.    Ct.  679,  36  1,.  Ed.  485. 

The  law  is  well  settled  by  Judge  Sanborn  (Mr.  Justice 
Brewer  sitting  with  him  and  concurring)  in  Railway  v. 
Moseley,  6  C.  C.  A.  643,  57  Fed.  922,  12  U.  S.  App.  601  : 

*'In  order  to  maintain  an  action  for  negligence,  when  the 
injury  was  not  wantonly,  maliciously,  or  intentionally 
inflicted,  it  must  appear  that  the  negligence  of  the  defendant 
was  the  proximate  cause  of  the  injury,  and  it  must  not  appear 
that  the  negligence  of  the  plaintiff  contributed  to  that  injury. 
When  a  diligent  use  of  the  senses  by  plaintiff  would  have 
avoided  a  known  or  apprehended  danger,  a  failure  to  use 
them  is,  under  ordinary  circumstances,  contributory  negli- 
gence, and  should  so  be  declared  by  the  trial  court;  and, 
when  contributory  negligence  is  established  by  the  uncon- 
tro verted  facts  of  the  case,  it  is  the  duty  of  the  trial  court  to 
instruct  the  jury  that  the  plaintiff  cannot  recover.'* 

Negligence  is  the  failure  to  do  what  a  reasonable  and  prov- 
ident person  would  ordinarily  have  done  under  the  circum- 
stances. Railroad  Co.  v,  Jones,  95  U.  S.  439,  24  L.  Ed.  406. 
That  negligence  is  the  proximate  cause  of  an  injury  from 
which  the  injury  might   and  ought  to  have  been  foreseen  or 
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reasonably  anticipated  under  the  circumstances  as  its  proba- 
ble result.  It  goes  without  saying  that  injury  from  engines 
or  cars  can  be  and  ought  to  be  foreseen  or  anticipated  as  the 
probable  result  of  walking  across  or  on  a  railroad  track  with- 
out looking  both  ways  and  listening  for  approaching  engines. 
This  is  demonstrated  by  the  fact  that  so  universal  is  the 
experience  that  it  has  become  a  settled  rule  of  law  that  such 
action  is  negligence.  Railway  v,  Moseley,  supra\  Elliott  v. 
Railway.  150  U.  S.  245,  14  Sup.  Ct.  85,  37  L.  Ed.  1068. 
The  negligence  of  the  servants  of  a  railroad  company  in  not 
sounding  a  whistle  or  ringing  a  bell  does  not  excuse  a  per- 
son for  not  exercising  ordinary  care  in  crossing  a  track. 
Railroad  Co.  v.  Houston,  95  U.  S.  697,  24  L.  Ed.  542. 

In  the  case  before  us  the  plaintiff  was  no  stranger  to  the 
city  of  Wheeling.  He  was  in  the  habit  of  going  into  it  fre- 
quently, and  was  perfectly  familiar  with  the  place  of  the 
accident.  He  knew  that  the  railroad  track  crossed  at  that 
place.  He  knew  that  the  depot  was  a  very  short  distance 
from  it,  and  that  trains  left  it  for  the  East  in  the  early  morn- 
ing. The  track  at  the  crossing  in  itself  gave  warning  of 
danger.  The  absence  of  gates  and  the  nonappearance  of  a 
flagman  at  that  point  gave  significanct,  to  this  warning. 
Entering  Main  street  in  his  wagon,  he  trotted  his  horses 
towards  the  railroad  crossing  until  he  reached  a  point  50  or 
60  feet  from  it.  Then  he  slowed  down  to  a  walk,  but  kept 
going  on.  His  plain  duty,  approaching  that  crossing,  was 
to  stop,  look,  and  listen.  Had  he,  instead  of  going  on  the 
west  side  of  the  street,  gone  on  the  opposite  side,  he  could 
have  looked  upon  the  track,  up  and  down,  before  he  reached 
the  crossing.  Instead  of  this,  he  selected  the  other  side, 
from  which  his  opportunity  of  seeing  was  prevented  by  the 
buildings  at  the  corner  of  the  crossing,  and  his  ability  of 
hearing  distinctly  was  dminished  by  the  same  cause.  Under 
these  circumstances,  unable  to  see  as  well  as  to  hear,  it  was  all 
the  more  incumbent  upon  him  to  stop.  This  he  did  not  do. 
Something  must  have  prevented  him  from  hearing  the  train. 
One  of  his  witnesses,  who  was  on  that  train,  whose  attention 
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was  not  specially  called  to  the  fact,  stated  that  as  they  were 
approaching  the  crossing  the  engine  was  giving  that  load, 
puffing  noise,  indicating  that  it  was  going  up  grade.  Plain- 
tiff did  not  hear  this, — whether  from  inattention,  or  because 
of  the  noise  of  his  moving  wagon,  does  not  appear.  He  did 
not  hear.  All  the  more  was  it  his  duty  to  stop.  Ordinary 
caution  would  have  compelled  him  to  stop.  Had  he  done  so 
before  crossing  the  track,  the  accident  could  not  have  hap- 
pened. He  went  on,  got  on  the  track,  and  was  injured.  He 
himself  contributed  to  the  injury.  The  judgment  of  the 
circuit  court  is  affirmed. 

W  ADD  ILL,  District  Judge,  dissents. 


McCullen 

V, 

Chicago  &  N.  W.  Ry.  Co. 

{Circuit  Court  of  Appeals^  Eighth  Circuity  March  26^  /goo,) 

Fires  Set  by  Locomotives— Origin  of  Fire* — Question  for  Jury. — 
The  facts  and  circumstances  which  the  evidence  tended  to  establish 
rendered  it  necessary  for  the  court  to  take  the  opinion  of  the  jury 
as  to  the  origin  of  the  fire,  and  would  have  warranted  them  in 
iinding  that  it  was  kindled  by  a  spark  from  one  of  defendant's 
locomotives. 

Same — Presumption  of  Negligence. — A  presumption  of  negligence 
on  the  part  of  the  railroad  company  arises  from  the  fact  that  sparks 
have  issued  from  a  passing  locomotive  of  such  size  or  in  such  volume 
as  to  kindle  a  fire  and  destroy  adjacent  property. 

Same— Same— Question  for  Jury. — When  plaintiff  has  oflFered  evi- 
dence to  raise  such  presumption  of  negligence  on  the  part  of  the 
railroad,  and  the  latter  has  offered  direct  proof  that   its  locomotives 

♦See  Boston  Excelsior  Co.  v,  Bangor  &  A.  R.  Co.  (Me.),  16  Am.  A 
Eng.  R.  Cas.,  N.  S.,  654,  Sind /oot-ftote  ;  Hoffman  v.  King  (N.  Y.),  16 
Am.  &  Eng.  R.  Cas.,  N.  S.,  764;  Southern  Ry.  Co.  v,  Myers  (Ga.), 
16  Am.  &  Eng.  R.  Cas.,  N.  S.,  672. 
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were  provided  with  proper  spark  arresters,  which  were  in  good  con- 
dition, and  that  they  were  properly  handled  on  the  day  of  the  fire, 
the  question  whether  such  presumption  is  fully  rebutted  is  for  the 
jury,  unless  the  rebutting  evidence  is  so  clear  and  circumstantial 
that  no  reasonable  person  could  doubt  its  verity. 

Error  by  plaintiff  to  the  circuit  court  of  the  United  States 
for  the  district  of  South  Dakota.     Reversed, 

Georj^e  C  Cooper^  for  plaintiff  in  error. 
C  /.  Crawford  {A,  IV.  Burii,  on  the  brief),  for  defendant 
in  error. 

Before  CAtDWEtL,  Sanborn,  and  Thayer.  Circuit  Judges. 

• 

Thayer,  Circuit  Judge.  This  action  was  brought  by 
Maggie  McCullen,  the  plaintiff  in  error,  against  the  Chicago 
&  Northwestern  Railway  Company,  the  defendant  in  error, 
to  recover  the  value  of  a  steam  flouring  mill  oa^  stated, 
located  in  the  town  of  St.  Lawrence,  county  of 
Hand,  state  of  South  Dakota,  which  was  destroyed,  as  she 
claimed,  on  December  2,  1895,  by  being  set  on  fire  by  sparks 
that  were  negligently  suffered  to  escape  from  one  of  the 
defendant  company's  locomotives,  which  was  at  the  time  in 
charge  of  its  employees  and  was  hauling  one  of  its  freight 
trains.  The  action  was  brought  originally  in  a  state  court, 
but  was  removed  to  the  federal  court.  After  the  case  had 
been  under  consideration  for  about  31  hours  by  the  jury  which 
was  impaneled  to  try  the  same,  and  the  jurors  had  failed  to 
agree  upon  a  verdict,  they  were  recalled  and  directed  to  return 
a  verdict  in  favor  of  the  defendant,  upon  which  verdict,  so 
returned  by  direction  of  the  court,  a  judgment  was  subse- 
quently entered.  The  plaintiff  below  excepted  to  such  action 
on  the  part  of  the  trial  court,  and  brought  the  case  here  for 
review. 

We  are  advised  by  the  record,  and  also  by  the  statements 
of  counsel,  that  there  had  been  three  previous  trials  of  the 
case  upon  substantially  the  same  evidence  which  is  contained 
in  the  present  record,  and  that  in  each  instance  the  jury  had 
failed  to  agree.     It  has  been  repeatedly  held  since  the  decision 


502  FIRES  Vol  XVIII 

(NS) 

McCullen  v,  Chicago  &  N.  W.  Ry.  Co 

in  Railway  Co.  v.  Ives,  144  U.  S.  408.  12  Sup.  Ct.  679,  36  L. 
Ed.  485,  that  when  the  facts  proven  are  such  that  reasonable 
men  may  fairly  differ  upon  the  question  as  to  whether  there 
was  negligence  or  not,  the  determination  of  that  issue  is  for 
the  jury;  and  inasmuch  as  48  men,  who  have  at  various 
times  listened  to  the  evidence  in  this  case,  have  differed  in 
opinion  as  to  whether  the  defendant  was  or  was  not  negligent, 
we  would  perhaps  be  justified  in  regarding  that  test  as  con- 
clusive, and  in  remitting  the  case  to  the  lower  court  to  be 
retried.  In  view  of  the  numerous  trials  that  have  taken 
place,  we  have  thought  it  best,  however,  to  consider  the  tes- 
timony attentively,  and  decide  as  to«its  sufficiency  to  sustain 
a  verdict  for  the  plaintiff,  as  it  would  have  been  our  duty  to 
do  if  the  trial  court,  at  the  conclusion  of  the  first  trial,  had 
of  its  own  motion  directed  a  verdict  for  the  defendant. 

The  point  at  issue  necessitates  a  statement  somewhat  in 
detail  of  the  facts  which  were  developed  at  the  trial.  The 
defendant's  railroad  track  passes  through  the  town  of  St. 
Lawrence  from  east  to  west.  The  plaintiff's  mill  that  was 
destroyed  was  situated  on  the  south  side  thereof,  and  302 
feet  distant  therefrom  in  a  direct  line.  Between  the  mill  and 
the  track  were  an  elevator,  close  to  the  track,  which  was  57 
feet  high,  and  on  the  south  side  thereof  a  lower  wooden  ware- 
house. The  plaintiff's  mill  was  three  stories  in  height.  A 
considerable  space  of  vacant  ground  intervened  between  the 
buildings  last  described,  and  the  territory  south  of  the  rail- 
road track  was  generally  open  and  unoccupied.  On  the  roof 
of  the  mill,  at  its  northeast  corner,  was  a  small  ventilator 
which  extended  above  the  top  of  the  roof  a  few  feet.  The 
four  sides  thereof  consisted  of  thin  wooden  slats  similar  to 
those  which  are  usually  employed  in  constructing  window 
blinds  or  shades.  Directly  underneath  the  ventilator  on  the 
third  floor  was  a  cyclone  dust  collector  which,  when  in  opera- 
tion, blew  some  dust  through  the  slats  of  the  ventilator  into 
the  open  air.  The  mill  was  closed  down  on  Friday  previ- 
ous to  the  fire,  which  occurred  about  10:30  a.  m.,  on  Mon- 
day, December  2,  1895,  and  there  were  no  fires  in  or  about 
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.be  premises  save  in  a  small  cannon  stove  which  was  located 
in  a  one-story  office  building  at  the  northwest  corner  of  the 
mill.  This  office  building  was  not  a  part  of  the  mill  proper, 
but  was  connected  therewith.  In  this  stove  there  was  a 
small  fire  on  the  morning  of  December  2,  1895,  but  the  pipe 
leading  therefrom  extended  above  the  roof  of  the  mill,  and 
such  smoke  as  escaped  from  this  pipe  on  that  morning  drifted 
in  a  direction  which  did  not  bring  it  within  20  feet  of  the 
ventilator  heretofore  mentioned.  The  wind  was  blowing 
from  the  north  or  from  the  northwest  or  from  an  intermedi- 
ate point  at  a  rate  which  was  variously  estimated  by!  the 
witnesses  at  from  10  to  15  miles  per  hour.  About  10 :30  a. 
m.  on  the  morning  of  the  fire  a  freight  train  of  the  defendant 
company,  containing  about  30  cars  and  drawn  by  2  engines, 
passed  through  the  town  of  St.  Lawrence  from  east  to  west 
without  stopping.  As  this  train  moved  through  the  town 
opposite  to  the  mill,  and  for  some  distance  west  thereof,  it 
was  climbing  an  upgrade,  and  the  engines  were  seen  by 
several  witnesses  to  emit  considerable  smoke,  which  was. 
described  by  some  of  them  as  being  dense  and  black.  Shortly 
after  the  passage  of  the  train,  and  within  a  period  variously 
estimated  at  from  10  to  20  minutes,  the  mill  was  discovered; 
to  be  on  fire.  Two  witnesses  located  the  fire  when  it  wa& 
first  seen  as  being  on  the  slats  on  the  outside  of  the  ventila- 
tor heretofore  described,  and  all  agree  that  the  fire  was  first 
observed  from  the  outside  on  or  around  this  ventilator.  The 
plaintiff's  husband  testified,  in  substance,  that  on  the  first 
alarm  of  fire  he  stepped  out  of  the  small  office  building,  and 
from  that  point  saw  a  small  blaze  on  the  outside  of  the  ven- 
tilator ;  that  he  entered  the  mill,  and  went  immediately  to  the 
third  story  or  floor,  and  found  no  fire  on  that  floor  on  the 
inside  of  the  mill  underneath  the  ventilator,  nor  anywhere 
else,  but  that  the  fire  at  that  time  was  wholly  confined  to  the 
slats  of  the  ventilator. 

With  respect  to  the  issue  whether  the  fire  in  question  was 
occasioned  by  a  spark  from  one  of  its  locomotives,  the  defend- 
ant offered  much  expert  testimony  to  the  effect  that  a  spark 
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could  not  have  been  emitted  by  either  of  its  locomotives,  and 
carried  a  distance  of  302  feet  from  its  track,  which  would 
have  retained  sufficient  vitality  to  have  set  fire  to  the  slats 
of  the  ventilator  under  the  conditions  which  existed  at  the  time 
the  fire  took  place.  On  the  other  hand,  a  railroad  engineer 
who  was  called  by  the  plaintiff  testified,  in  substance,  that 
under  such  conditions  as  prevailed  on  the  day  of  the  fire, — 
with  the  wind  from  the  north,  blowing  about  10  miles  an 
hour,  and  the  train  moving  on  an  upgrade, — ^a  spark  mig^ht 
have  been  carried  302  feet,  and  might  have  set  fire  to  such 
slats  as  were  in  the  ventilator,  although  the  ventilator  was 
at  a  height  of  35  feet  above  the  ground,  provided  the  spark 
arrester  of  either  engine  was  at  the  time  in  a  defective  condi- 
tion. Another  witness,  who  met  the  train  in  question  on  the 
day  of  the  fire  a  few  miles  east  of  the  town  of  St.  Lawrence, 
also  testified  that  the  leading  or  head  locomotive  was  then 
emitting  large  sparks,  which  floated  264  feet  from  the  track, 
as  ascertained  by  a  subsequent  measurement.  Another  wit- 
ness testified,  in  substance,  that  he  had,  on  one  occasion  pre- 
vious to  the  fire,  seen  sparks  emitted  by  locomotives  which 
were  in  use  by  the  defendant  company  that  rose  to  a  consid- 
erable height,  and  floated  as  much  as  600  feet  from  the  track, 
before  they  expired. 

It  is  hardly  necessary  to  observe  that  it  is  not  the  province 
of  this  court  to  say  in  which  way  the  issue  as  to  the  origin 
of  the  fire  ought  to  have  been  determined.     Our  sole  function 

is  to  decide  whether,  in  view  of  all  the  testi- 

Firos  Set  by  Ijo-  * 

comgjives^ri-  mouy,  reasouablc  men,  listening  to  the  evidence 
SSeStionS^         as  it  was  adduced,  might  have  concluded  that 

the  fire  was  occasioned  by  a  spark  from  one  of 
the  locomotives ;  and  this  question  must  be  determined  under 
and  subject  to  the  rule  that  it  is  the  special  province  of  a 
jury  to  determine  to  what  extent  witnesses  are  credible,  and 
how  far,  if  at  all,  their  evidence  is  trustworthy,  or  is  influ- 
enced by  prejudice,  self-interest,  or  other  causes.  We  have 
reached  the  conclusion  that  there  was  substantial  testimony 
enough,  as  we  think,  to  sustain  a  finding  that  the  mill  was 
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set  on  fire  by  a  spark  from  one  of  the  defendant's  locomo- 
tives, provided  the  jury  credited  the  statements  of  the  plain- 
tiff's witnesses.  The  considerations  which  lead  us  to  hold 
that  such  a  conclusion  might  have  been  formed  by  reason- 
able men  are  the  following:  First,  the  near  relation  in 
point  of  time  between  the  passage  of  the  defendant's  train 
and  the  outbreak  of  the  fire ;  second,  the  evidence  tending 
to  show  that  the  fire  caught  on  the  outside  of  the  ventilator, 
in  the  slats;  third,  the  positive  testimony  of  one  witness 
that,  when  it  was  so  discovered,  there  was  no  fire  on  the 
inside  of  the  mill,  underneath  the  ventilator;  fourth,  the 
direction  and  strength  of  the  wind,  which  would  naturally 
carry  the  sparks  to  the  mill;  fifth,  the  testimony  tending  to 
show  that,  as  the  train  passed  through  the  town  of  St.  Law- 
rence, one  or  both  of  the  locomotives  were  emitting  volumes 
of  smoke,  and  were  laboring  to  some  extent  on  an  upgrade  ; 
sixth,  the  testimony  that  the  same  locomotives  were  emitting 
sparks  of  considerable  size,  which  floated  for  some  distance, 
when  they  were  only  a  few  miles  distant  from  the  town  of 
St.  Lawrence  on  the  day  of  the  fire;  seventh,  the  evidence 
which  tended  to  show  that  it  was  by  no  means  impossible 
for  sparks  issuing  from  a  locomotive  to  be  carried  as  far  as 
302  feet;  and,  lastly,  the  lack  of  evidence  as  to  any  other 
adequate  cause  for  the  fire,  if  the  testimony  of  the  plaintiff's 
witnesses  is  credible.  These  facts  and  circumstances,  which 
the  evidence  tended  to  establish,  rendered  it  necessary,  in 
our  judgment,  to  take  the  opinion  of  the  jury  as  to  the  origin 
of  the  fire,  and  would  have  warranted  them  in  finding  that  it 
was  kindled  by  a  spark  from  one  of  the  locomotives. 

It  is  contended,  however,  by  counsel  for  the  railroad  com- 
pany, that  even  if  it  be  true  that  there  was  substantial  testi- 
mony which  tended  to  show  that  the  fire  was  occasioned  by 
sparks  which  were  emitted  by  the  passing  loco- 
motives, and  that  even  if  the  jury  had  so  found,  ^^^S^^ 
yet  the  fact  so  established  would  not  have  ere-  °°* 
ated  a  presumption  that  the  defendant  company  or  its  employ- 
ees were  in  any  respect  negligent.     On  this  ground  it  is  urged 
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that  the  case  was  properly  withdrawn  from  the  jury,  inasmuch 
as  the  defendant  offered  considerable  testimony  which  tended 
to  show  that  its  engines  were  properly  handled,  and  were 
provided  with  spark  arresters,  which  were  in  a  good  state  of 
repair  on  the  day  of  the  fire;  whereas,  the  plaintiff  produced 
no  direct  evidence  to  the  contrary.  It  is  true  that  there  are 
some  cases  which  hold  that  the  mere  fact  that  sparks  have 
escaped  from  a  locomotive  and  set  fire  to  adjoining  property 
creates  no  presumption  of  negligence  on  the  part  of  the  rail- 
way company,  either  in  constructing  or  handling  its  locomo- 
tive; but  the  weight  of  judicial  opinion  is  the  other  way,  and 
it  is  now  comparatively  well  settled  that  a  presumption  of 
negligence  does  arise  from  the  fact  that  sparks  have  issued 
from  a  passing  locomotive  of  such  size  or  in  such  volume  as 
to  kindle  a  fire  and  destroy  adjacent  property.  This  doctrine 
is  supported  by  the  consideration  that  it  is  the  duty  of  rail- 
road companies,  in  constructing  their  locomotive  engines,  to 
adopt  suitable  appliances  and  safeguards,  such  as  experience 
has  shown  will  best  serve  to  prevent  them  from  emitting 
sparks  and  destroying  property,  and  by  the  further  considera- 
tion that  such  companies  or  their  employees  either  know  or 
should  know  whether  such  a  degree  of  care  has  been  exercised , 
and  what  appliances,  if  any,  are  actually  in  use  on  its  engines, 
and  whether  they  are  in  a  good  state  of  repair ;  whereas,  third 
persons  whose  property  is  destroyed  have  no  such  knowl* 
edge  or  means  of  knowledge,  and  as  a  rule  can  neither 
prove  nor  disprove  the  aforesaid  facts  without  great 
inconvenience  and  expense.  These  reasons  have  led 
most  courts  to  hold, — and  the  doctrine,  as  we  think, 
should  be  adhered  to, — that  proof  that  property  has  been 
destroyed  by  sparks  emitted  by  a  passing  locomotive  creates 
a  presumption  that,  through  a  want  of  proper  care  on  the  part 
of  the  owner  thereof  or  its  employees,  the  locomotive  in  ques- 
tion was  not  provided  with  a  proper  spark  arrester,  or  that 
it  was  not  at  the  time  in  a  good  state  of  repair,  or  that  its 
locomotive  was  carelessly  handled.  Spaulding  v.  Railway 
Co.,  30  Wis.  110,  121 ;   EUis  v.  Railroad  Co.,  24  N.  C.  138, 
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141 ;  Burke  v.  Railroad  Co.,  7  Heisk.  451,  462  ;  Railroad  Co. 
V.  Reese,  85  Ala.  497,  5  South.  283;  Railway  Co.  v.  Home 
(Tex.  Sup.), 9  S.  W.  440;  Coatesz;.  Railway  Co..  61  Mo.  38; 
Railroad  Co.  v,  Stanford,  12  Kan.  279;  Railway  Co.  v,  Camp- 
bell, 86  111.  443.  See,  also,  Burroughs  v.  Railroad  Co.,  38 
Am.  Dec.  71,  and  cases  cited  in  the  note;  Kddy  v.  Lafayette, 
4U.  S.  App.  247,  256,  1  C.  C.  A.  441,  49  Fed.  807,  812 ; 
Frankford  &  Bristol  Turnpike  Co.  v.  Philadelphia  &  T.  R. 
Co.;  54  Pa.  St.  350;  Steinweg  v.  Railway,  43  N.  Y.  123; 
Gibson  v.  Railway  Co.,  1  Fost.  &  F.  23  ;  Greenfield  z/.  Rail- 
way Co.,  83  Iowa  270,  49  N.  W.  95;  Dean  v.  Railway  Co., 
39  Minn.  413,  40  N.  W.  270;  Karsen  v.  Railway  Co.,  29 
Minn.  12,  11  N.  W.  122. 

It  is  urged,  finally ,  by  the  defendant  company,  that  even 
if  its  last  position  is  untenable,  and  if  it  be  conceded  that  the 
evidence  was  sufficient  to  raise  against  it  a 
presumption  of  negligence,  yet,  as  it  offered  Queetiontor 
direct  proof  that  its  locomotives  were  pro- 
vided with  proper  spark  arresters,  which  were  in  good 
condition,  and  that  they  were  properly  handled  on  the 
morning  of  the  fire,  it  thereby  fully  rebutted  the  presumption 
of  negligence  which  the  plaintiff's  proof  had  raised,  and  that 
on  the  latter  ground  the  verdict  below  should  be  sustained. 
We  cannot  assent  to  that  view  of  the  case.  When  the  plain- 
tiff offered  evidence  which  was  sufficient  to  raise  a  presump- 
tion of  negligence,  it  was  the  province  of  the  jury  to  decide 
whether  the  defendant's  rebutting  proof  was  adequate  to 
overcome  that  presumption.  As  was  said,  in  substance,  by 
the  supreme  court  of  Minnesota,  in  Karsen  v.  Railway  Co., 
supra^  a  jury  is  not  necessarily  bound  to  accept  as  conclusive 
the  statement  of  a  witness  that  an  engine  was  in  good  order, 
or  carefully  and  skillfully  operated,  although  there  is  no 
direct  evidence  contradicting  the  statement.  They  have  a 
right  to  consider  all  the  evidence  and  circumstances  bearing 
upon  the  condition  and  mode  of  operating  the  engine,  as  well 
as  the  circumstances  under  which  the  fire  took  place.  More- 
over, if  the  jury  were  satisfied,   and  so  found,  that  the  mill 
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was  iis^nited  by  a  spark  which  came  from  one  of  the  defend- 
ant's locomotives,  it  may  well  be  that  this  fact  alone  would 
have  led  them  to  discredit  the  statements  of  the  defendant's 
witnesses  concerning  the  condition  of  the  locomotives  and 
how  they  were  handled,  and  the  right  of  the  jury  to  discredit 
them  for  that  reason  cannot  be  denied.  Greenfield  r.  Rail- 
way Co.,  83  Iowa  270,  276,  49  N.  W.  95.  We  are  of  opinion 
that  the  correct  view  is  that,  when  the  evidence  which  is 
offered  by  a  plaintiff  to  make  oat  his  cause  of  action  cxeates 
a  presumption  of  negligence,  the  case  should  be  submitted  to 
the  jury,  unless  the  rebutting  evidence  is  so  clear  and  cir- 
cumstantial that  no  reasonable  person  could  doubt  its  verity. 
We  are  not  prepared  to  hold  that  the  presumption  of  negli- 
gence in  the  case  at  bar  was  rebutted  by  the  kind  of  proof 
last  described,  and,  not  being  able  to  so  decide,  the  case 
should  have  gone  to  the  jury.  It  is  accordingly  ordered  that 
the  judgment  below  be  reversed,  and  the  cause  remanded  for 
a  new  trial. 


Louisville  &  N.  R.  Co. 

V, 

Marbury  Lumber  Co. 

(Supreme  Court  of  Alabama,  Jan,  //,  /poo.) 

Negligence — Pleading — Legal  Conclusions. — None  of  the  counts  of 
the  complaint  were  subject  to  the  objection  that  its  alleviation  of 
negligence  set  forth  nothing*  but  a  legal  conclusion ;  and  all  of  such 
counts  were  sufficient. 

Fires  Set  by  Locomotives — Presumption  of  Negligence — Rebuttal — 
Question  of  Law.* — Where  there  is  merely  a  presumption  of  negli- 
gence against  a  railroad  company,  arising  from  the  fact  of  the 
communication  of  fire  by  its  railroad  engine,  and  defendant's  evidence 
shows  that  its  appliances  for  the  prevention  of  such  accidents  were 
of  proper  pattern  and  construction,   and  in  good  repair ;  and  that 

♦See  McCullen  v.  Chicago  &  N.  W.  Ry.  Co.  (C.  C.  A.),  ante  and 
foot-note. 
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there  was  no  negligence  in  the  operation  of  the  engine,  it  is  the  duty 
of  the  court  to  hold,  as  matter  of  law,  that  such  presumption  of  neg- 
ligence is  overcome. 

Same — Negligence — Evidence — Distance  from  Track. — The  mere 
fact  that  cotton  set  on  fire  by  sparks  from  a  passing  engine  was  50 
feet  from  the  center  of  the  track  did  not  tend  in  the  remotest  degree 
to  establish  negligence  on  the  part  of  the  railroad. 

Same — Same — Same— Speed. — In  the  absence  of  a  statute  regulat- 
ing the  speed  of  trains,  the  mere  fact  that  the  engine  which  emitted 
the  sparks  starting  such  a  fire  was  going  at  rapid  speed  did  not  tend 
to  establish  negligence  on  the  part  of  the  railroad. 

Same — Contributory  Negligence. — The  fact  that  cotton  on  plain- 
tiffs premises  was  exposed  to  the  reach  of  sparks  from  passing 
locomotives  is  no  defense  in  an  action  against  the  railroad  for  its 
destruction  by  a  fire  started  by  sparks  from  a  locomotive,  through 
defendant's  negligence. 

Appeal  by  defendant  from  Autauga  county  circuit  court. 
Reversed, 

The  three  counts  of  the  complaint  were  as  follows :  ''(l) 
Plaintifi  claims  of  defendant  the  sum  of  twenty -five  hundred 
dollars  [$2,500)  as  damages,  for  that  heretofore,  to  wit,  the 
13th  day  of  January,  1897,  the  defendant  negligently  set  fire 
to  and  destroyed,  to  wit,  seventy  bales  of  cotton,  the  prop- 
erty of  the  plaintiff,  located  on  the  premises  of  the  plaintiff, 
of  the  value,  to  wit,  twenty-five  hundred  dollars  ($2,500),  to 
plaintiff's  great  damage  as  aforesaid.  (2 )  The  plaintiff  claims 
of  the  defendant  the  further  sum  of  twenty-five  hundred  dol- 
lars ($2,500)  for  that  heretofore,  to  wit,  on  the  13th  day  of 
January,  1897,  the  defendant  negligently  set  fire  to  and  de- 
stroyed, to  wit,  seventy  (70)  bales  of  cotton,  the  property  of 
the  plaintiff,  of  the  value  of,  to  wit,  twenty-five  hundred  dol- 
lars, to  plaintiff's  great  damage  as  aforesaid.  (3)  The  plain- 
tifi claims  of  defendant  the  further  sum  of  twenty-five 
hundred  dollars  ($2,500)  as  damages,  for  that  heretofore,  on, 
to  wit,  13th  day  of  January,  1897,  the  defendant,  by  the  neg- 
ligence of  its  agents  and  servants  who  were  then  and  there 
engaged  in  the  operation  of  a  train  of  cars  and  engine  upon 
defendant's  railway  track  at  Bozeman,  Alabama,  negligently 
threw  from  said  engine  sparks  which  set  fire  to  cotton,  the 
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property  of  plaintiff,  of  the  value,  to  wit,  twenty-five  hundred 
dollars  ($2,500),  and  by  means  thereof  destroyed,  to  wit, 
seventy  (70)  bales  of  cotton,  to  the  plaintiff's  damage  in  the 
sum  aforesaid.''  Defendant  demurred  to  the  first  and  second 
counts  of  the  complaint  upon  the  following  grounds:  ''(l) 
Said  counts  fail  to  show  wherein  the  alleged  negligence  con- 
sisted. (2)  Said  counts  merely  state  the  conclusion  of  the 
pleader.  (3 )  No  facts  are  shown  which  constitute  negligence.  * ' 
To  the  third  count  the  defendant  demurred  upon  the  follow- 
ing grounds  :  **  (l)  Said  count  states  the  conclusion  of  the 
pleader.  (2)  Because  it  is  not  shown  how  or  in  what  man- 
ner the  agents  or  servants  of  the  defendant  were  guilty  of 
negligence  in  the  premises.  (3)  Because  it  is  not  averred  or 
shown  that  the  engine  or  cars  were  negligently  handled." 
The  court  instructed  the  jury  as  follows :  **If  you  find  that 
the  cotton  was  burned  on  account  of  the  negligent  act  of  the 
defendant,  then  your  verdict  should  be  for  the  plaintiff." 
The  defendant  duly  excepted  to  the  giving  of  this  portion  of 
the  court's  general  charge,  and  also  separately  excepted  to 
the  court's  refusal  to  give,  among  others,  the  following  writ* 
ten  charges  requested  by  it :  **  (1 )  If  the  jury  believe  the  evi- 
dence, they  must  find  for  the  defendant.  (2)  The  court 
charges  the  jury  that  it  was  negligence  for  the  plaintiff  to 
pile  the  cotton  near  the  track  of  the  defendant,  as  shown  by 
the  testimony  in  this  case.  (3)  The  court  charges  the  jury 
that  if  they  believe  from  the  evidence  that  the  cotton  was 
piled  in  a  pen  without  any  covering  of  any  kind,  and  with- 
out any  watchman,  then  this  was  contributory  negligence  on 
the  part  of  the  plaintiff,  which  will  defeat  a  recovery,  and 
they  must  find  for  the  defendant."  **(7)  The  court  charges 
the  jury  that  the  fact  that  the  cotton  was  fired  by  sparks  from 
defendant's  engine  does  not,  under  the  circumstances  of  this 
case,  raise  any  presumption  of  negligence  on  the  part  of 
the  defendant.  (8)  The  court  charges  the  jury  that  evi- 
dence which  merely  tends  to  show  that  the  fire  originated 
from  sparks  from  the  engine  is  not  of  itself  sufficient  to  shift 
the  burden  of  proof  upon  the  defendant  to  show  that  its  ap- 
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pliances  for  the  escape  of  sparks  and  the  manoer  of  its  train 
was  free  from  negligence.  (9)  It  being  a  matter  of  common 
knowledge  that  cotton  is  one  of  the  most  inflammable  mate- 
rials known,  required  an  ordinary  degree  of  caution  and  dili- 
gence on  the  part  of  the  plaintiff;  and  plaintiff  having 
failed  in  this,  by  reason  of  no  protection,  such  as  a  cov- 
ering or  guard,  being  provided,  or  acting  in  the  premises 
as  an  ordinarily  prudent  man  would  act  under  the  cir- 
cumstances, then  this  would  prevent  a  recovery  by  the 
plaintiff.  (lO)  If  the  jury  believe  from  the  evidence  that 
the  plaintiff  was  guilty  of  such  negligence  in  piling  the 
cotton  in  the  manner  proved,  and  allowing  it  to  remain 
there  the  length  of  time  it  did,  then  this  would  be  such 
negligence  on  the  part  of  the  plaintiff  as  would  defeat 
its  right  of  recovery.**  **(12)  The  court  charges  the  jury 
that,  even  if  the  evidence  tends  to  show  that  the  fire  caught 
from  sparks  from  an  engine,  yet  the  jury  cannot  infer  that 
the  sparks  were  negligently  emitted,  and,  unless  they  find 
from  the  evidence  that  the  sparks  escaped  from  engine  294 
in  dangerous  and  unusual  quantities,  then  they  must  find  for 
the  defendant."  **(16)  The  court  charges  the  jury  that  it  is 
a  matter  of  common  knowledge  that  sparks  from  locomotives, 
no  matter  how  well  constructed,  or  in  what  condition,  or  how 
carefully  bandied,  escape  in  more  or  less  quantities;  and, 
while  such  evidence  may  tend  to  show  that  the  fire  was  caused 
by  such  sparks,  it  does  not  show  that  they  were  not  emitted 
in  the  ordinary,  natural  operation  of  the  engine.** 

Thos.  G.  jonesy  Chas,  P,  Jones y  and  A,  C.  Birchs  for  appel- 
lant. 

WattSy  Troy  &  Coffey y  for  appellee. 

Tyson,  J.  The  complaint  contains  three  counts.  Counts 
1  and  2  are  substantially  the  same.  They  are  no  more  than 
leg^l  conclusions.  Not  a  single  fact  is  alleged  in  either  out 
•of  which  any  duty  arose  or  was  owing  on  the  part  of  the 
defendant  to  the  plaintiff,  nor  in  what  the  breach  of  duty 
consisted  upon  which  the  plaintiff  predicates  the  defendant's 
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negligence.     It  would  be  difficult  to  frame  a  count  more  gen- 
eral, and  containing  less  information  to  the  defendant  as  to 
what   it  is  required   to  defend  against,  than  these.     As  to 
whether  the  plaintiff  complains  of  the  defendant  for  the  neg- 
ligent destruction  of  its  cotton  while  the  cotton  was  tn  transitu, 
in  the   warehouse  of  the  defendant,   upon  the  platform  of 
defendant's  station  house,  on  the  right  of  way  of  the  defend- 
ant, or  on  the  premises  of  the  plaintiff,  count  No.  2  does  not 
inform  us.     Furthermore,  by  what  means  or  through  what 
agency  the  fire  was  communicated  to  plaintiff's  cotton  is  also 
a  matter  of  conjecture.     Whether  by  sparks  emitted  from  a 
passing  engine,  which  directly  set  fire  to  the  cotton,  or  to 
some  inflammable  substance  upon  the  defendant's  right  of 
way,  and  thereby  communicated  to  the  cotton,  or  whether  by 
carelessness  of  some  one  in  charge  of  the  station  the  house 
or  platform  of  the  defendant  was  destroyed  by  fire,  which 
burned  the  cotton,  or  by  the  carelessness  of  some  agent  or 
servant  of  defendant  in  the  handling  of  a  lighted  lamp,  can- 
dle,  match,  or  torch  he  communicated  the  fire  to  the  cotton » 
we  are  not  informed,  as  we  have  said,  by  either  of  these 
counts.     It  requires  no  argument  to  show  that  the  defendant 
would  be  at  a  serious  disadvantage  if  required  to  take  issue 
upon  a  complaint  couched  in  such  broad  language  as  that 
affords  it  no  information  whatever  as  to  the  act  of  nonfeasance 
or  misfeasance  complained  of.     If  the  fire  was  communicated 
to  the  cotton  in  either  of  the  ways  suggested,  and  of  which 
the  plaintiff  would  have  the  right  to  make  proof  if  issue  was 
taken  upon  the  counts,  the  character  of  the  evidence  required 
of  the  defendant  to  rebut  the  contention  would  be  materially 
and  entirely  different.     Should  plaintiff  rely  upon  a  destruc- 
tion of  the  cotton  by  means  of  sparks  from  a  passing  engine, 
the   question   of  the  proper  construction  or  handling  of  the 
engine  would  be  the  issue.     Should  it  rely  upon  the  destruc- 
tion of  the  cotton  by  the  careless  handling  of  a  lighted  lamp, 
candle,   match,   or  torch  by  the   agent   or  servant    of  the 
defendant,  the  issue    would    be    radically    different.    The 
pleadings  must  be  as  brief  as  is  consistent  with  perspicuity 
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and  the  presentation  of  the  facts  or  matter  to  be  put  in  issae, 
in  an  intelligible  form.  No  objection  can  be  allowed  for 
defect  of  form,  if  facts  are  so  presented  that  a  material  issue 
in  law  or  fact  can  be  taken  by  the  adverse  party.  Code,  § 
3285.  In  Phoenix  Ins.  Co.  v.  Moog,  78  Ala.  301,  this  court 
said  :  "Precisely  the  same  principle  applies  to  averments  of 
negligence,  whether  urged  by  way  of  defense  or  in  mainte- 
nance of  an  action.  It  is  not  sufficient  to  aver  mere  conclu- 
sions of  law.  The  facts  must  be  averred  from  which  the 
conclusion  of  negligence  is  deducible.''  After  quoting  this 
rule,  JusTiCK  Clopton,  in  Railway  Co.  v.  Chewning,  93  Ala. 
26,  9  South.  459,  said:  ''This  rule  has  been  relaxed  from 
necessity  in  cases  where  the  cause  of  action  consists  in  the 
nonperformance  or  misperformance  of  duty.  In  such  cases 
the  rule  has  been  thus  stated :  'When  the  gravamen  of  the 
action  is  the  alleged  nonfeasance  or  misfeasance  of  another, 
as  a  general  rule  it  is  sufficient  if  the  complaint  avers  facts 
out  of  which  the  duty  to  act  springs,  and  the  defendant 
negligently  failed  to  do  and  perform,  etc.;  and  it  is  not 
necessary  to  define  the  guo  modo,  or  to  specify  the  particular 
acts  of  diligence  he  should  have  employed  in  the  performance 
of  such  duty.'  The  reason  given  is,  'what  the  defendant  did, 
and  how  he  did  it,  and  what  he  failed  to  do,  are  generally 
better  known  to  the  defendant  than  to  the  plaintiff,  and 
hence  it  is  that  in  such  cases  a  general  form  of  averment  is 
sufficient.'  "  This  rule  .is  announced  and  recognized  as  the 
proper  one  by  this  court  in  Railroad  Co.  v,  George,  94  Ala. 
214,  10  South.  145;  Improvement  Co.  v.  Campbell,  25  South. 
793;  Armstrong  v.  Montgomery  St.  Ry.  Co.  (Ala.;  MS.) 
26  South.  349 ;  and  others.  In  each  of  these  cases,  however, 
there  was  a  general  averment  of  fact  constituting  the  nonper- 
formance or  misperformance  of  duty  out  of  which  the  negli- 
gence of  the  defendant  arose,  as  well  as  the  facts  out  of  which 
the  duty  to  act  sprung.  Courts  of  other  jurisdictions  recog- 
nize and  enforce  this  rule,  and  it  is  stated  generally  to  be  that 
the  complaint  or  declaration  in  an  action  for  negligence  should 
18  (N  s)  A  &  E  R  Castas 
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allege   a  duty  owing  the  plaintiff  by  the  defendant,  or  state 
the   facts  from  which   the  law  will  imply  the  duty,  and  the 
plaintiff  need  not  set  out  in  detail  the  specific  acts  constitut- 
ing the   negligence  complained  of,  as  this  would  be  pleading: 
the  evidence.     14  Enc.  PI.  &  Prac.  331,333.     In  the  well- 
considered   case  of   Snyder  v.   Electrical   Co.,   43  W.  Va. 
661,    28    S.    E.    733,     39    L.    R.     A.    499,    the    supreme 
court  of  West  Virginia  interprets   and    applies    the    rule 
under  consideration.     It  is  there  said:    "One  error  alleged 
is    the    action    of    the    circuit    court    in    overruling  a   de- 
murrer to  the  declaration.    The  specification  of  its  defect  is 
that  it  ought  to,  but  does  not,  set  forth  the  duty  and  aver  the 
neglect."     And  citation  is  made  of  the  language  in  the  opin- 
ion of  Clark  v.  Railroad  Co.,  39  W.  Va.  732,  26   S.   E.  696, 
that  a  declaration  in  "tort  must   have  requisite  definiteness 
to  inform  the  defendant  of  the  nature  of  the  cause  of  action, 
and  the  particular  act  or  omission  constituting  the  tort" ;  and 
reference  is  made  to  Poling  v.  Railroad  Co.,  38  W.  Va.  645, 
18  S.  E.  782,  24  L.  R.  A.   215,   holding  that    a  declaration 
for  negligence  "is  good  if  it  contain  the  substantial  elements 
of  a  cause  of  action,  the   duty   violated,   the  breach   thereof 
properly  averred,  with  such  matters  as  are  necessary  to  ren- 
der the  cause  of  action  intelligible,  so  that  judgment  accord- 
ing to  law  and  the  very  right  of  the  case  can  be  given."     I 
think  these  statements  are  good  law.     Hogg,  PI.  &  Forms, 
§  140,  says  that  :  "It  is  settled,   as  a  general  rule,  that  it  is 
not  necessary  to  state  the  particular  acts  which   constitute 
negligence.     This  is  so,  but  we  must  take   care  not  to  mis - 
apply  this  statement.     The  West  Virginia  cases  cited  to 
sustain  the  rule  are  cases  against  railroads  for  killing  stock. 
If  a  declaration  allege  that  a  railroad  killed  stock  by  negli- 
gently running  over  it,  as   in    those    cases,  that  would    be 
sufficient,  without  more  details  of  the  circumstances  of  run- 
ning over   it ;  but  I  take  it  that  it  would   not  be  enough 
simply  to  say  that  the  company   negligently  killed  a  horse. 
You  must  aver  the  duty,  and  aver  the  existence  or  presence 
of  negligence  in  its  performance,  and  specify  the  act  working 
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damage,  bat  need  not  detail  all  the  evidential  facts  of  negli- 
gence. Yon  must  tell*  the  defendant,  even  under  this  general 
rule,  that  he  negligently  did  a  specific  act  doing  harm.  In 
other  words,  you  may  say  that  the  defendant  negligently 
did  or  did  not  do  so  and  so,  without  detail  as  to  the  mere 
negligence,  but  you  must  state  the  acts  that  are  the  basis  of 
his  liability.  *  *  *  The  object  of  a  declaration  is  to  give 
the  facts  constituting  the  cause  of  action,  so  they  may  be 
understood  by  the  party  who  is  to  answer  them,  and  by  the 
jury  and  court  who  are  to  give  verdict  and  judgment  on 
them;  and  though,  in  an  action  for  negligence,  it  is  not 
necessary  to  state  with  particularity  the  acts  of  omission 
or  commission,  yet,  lest  too  loose  a  practice  shall  grow  under 
this  rule,  it  may  be  well  to  state  *  *  *  that  this  rule 
does  not  justify  a  general  and  indefinite  mode  of  declaring, 
admitting  of  almost  any  proof.  *  *  *  To  avoid  misun- 
derstanding, it  is  important  to  add  that  the  declaration  need 
not  state  the  particular  facts  that  are  not  primary  or  main 
facts',  but  only  are  evidence  of  primary  facts.  When  the 
primary  facts  are  given,  then  all  other  facts  merely  inciden- 
tal that  go  to  prove  the  primary  facts  may  be  proven  without 
specification  in  the  declaration.''  The  requisites  of  a  good 
declaration  in  actions  for  negligence  are  well  stated  by 
Wiles,  J.,  in  Gautret  v,  Egerton,  I^.  R.  2  C.  P.  371,  374. 
"It  ought,"  he  says,  **to  state  the  facts  upon  which  the 
supposed  duty  is  founded,  and  the  duty  to  the  plaintiff, 
with  the  breach  of  which  the  defendant  is  charged.  It  is  not 
enough  to  show  that  the  defendant  has  been  guilty  of  neg- 
ligence, and  how  he  became  bound  to  use  care  to  prevent 
injury  to  others."  **Such  a  duty  arises  out  of  some  relation 
existing  at  the  time  between  the  person  injured  and  the  de- 
fendant, which  the  complaint,  by  the  averment  of  facts, 
should  show."  Thiele  v,  McManus,  3  Ind.  App.  132,  28  N. 
B.  327.  See,  also,  a  statement  and  application  of  this  doc- 
trine in  Smith  v,  Tripp,  13  R.  I.  152 ;  Kennedy  v.  Morgan, 
57  Vt.  46;  Railway  Co.  z/.  Stark,  38  Mich.  714;  City  of 
Buffalo   z^.  Holloway,  7N.Y.  493;  Splittorf  v.   State,   108 
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N.  Y.  205.  15  N.  E.  322;  Sweeny  v.  Railroad  Co.,  10  Allen 
368;  Angus  v.  Lee,  40  111.  App.  304;  and  Seymour  v.  Mad- 
dox,  71  E.  C.  L.  326.  In  Metcalfe  v.  Hetherington,  11 
Exch.  257,  it  is  said:  ''A  declaration  which  charges  a  breach 
of  duty  must  contain  an  allegation  from  which  the  duty  can 
be  inferred;  otherwise,  the  declaration  is  bad."  Dutton  9. 
Powles,  2  Best  &  S.  174,  31  Law  J.  Q.  B.  191 ;  Cane  v. 
Chapman, 5  Adol.  &  E.  647;  Hurdman  z^.  Railway  Co.,  3 
C.  P.  Div.  168 ;  form  of  complaint  in  actions  against  railroad 
companies  for  negligence  in  using  and  managing  locomo- 
tives, found  on  page  351  of  Heard*s  Civil  Precedents. 

Count  No.  3  differs  in  substance  only  from  counts  1  and 
2  in  the  averment  ''the  defendant,  by  the  negligence  of  its 
agents  and  servants,  who  were  then  and  there  engaged  in  the 
operation  of  a  train  of  cars  and  engine  upon  defendant's  rail- 
way at  Bozeman,  Alabama,  negligently  threw  from  said 
engine  sparks,  which  set  fire  to  cotton,"  etc.  Here,  again, 
not  a  single  fact  is  averred  out  of  which  the  duly  to  act  arose, 
and  it  is  as  defective  in  this  respect  as  counts  1  and  2.'  At 
best,  what  duty  was  due  to  the  plaintiff  by  the  defendant  in 
the  performance  of  the  act  by  its  agents  or  servants,  in  throw- 
ing from  the  engine  sparks,  lies  in  mere  inference,  argument, 
or  deduction.  It  is  certainly  not  averred.  *' Facts,  and 
not  mere  inferences,  arguments,  or  deductions,  are  required  to 
be  alleged  in  pleadings."  Meadows  z/.  Meadows,  73  Ala.  356. 

In  my  opinion,  the  counts  are  bad,  and  the  demurrer  to 
each  of  them  should  have  been  sustained.  A  majority  of 
the  court,  however,  do  not  agree  with  me,  but  hold  the  counts 

are  sufficient.  To  my  mind,  this  holding  not 
PiSad^B-t^Bai    only  emasculates   the  statute    (section  3285), 

Conclusions.  ■' 

but  contravenes  all  rules  of  good  pleading,  as 
well  as  many  well-considered  opinions  in  other  cases  deliv- 
ered by  this  court,  where  negligence  is  the  gravamen  of  the 
action.     Railroad  Co.  v.  Lamb  (Ala.),  26  South.  969, 

The  testimony  offered  by  the  plaintiff  tended  to  show  that 
66  bales  of  cotton  belonging  to  it,  of  the   value  of  $2,200, 


Am&Engr  FIRM  517 

RCas 

LfOuisville  A  N.  R.  Co.  v,  Marburj  I^umber  Co 

located  on  its  premises,  50  feet  and  2  inches  from  the  center 
of  the  defendant's  track,  were  destroyed  by  fire  orig:inated 
by  sparks  emitted  from  passing  engine  No.  294,  attached  to 
freight  cars.  It  was  shown  that  there  was  no  fire  at  the  time 
in  any  of  the  buildings  adjacent  to  the  cotton  from  which  a 
spark  would  probably  have  fallen ;  that  the  wind  was  blowing 
from  the  track,  in  the  direction  of  the  cotton,  at  the  time  the 
train  passed;  that  the  train  did  not  stop  at  the  station,  but  ran 
by  at  a  rapid  rate  of  speed ;  and  that  the  locomotive  was 
emitting  a  great  many  sparks.  The  witnesses  for  the  plain- 
tiff say  that  the  only  thing  they  noticed,  unusual,  about  the 
engine  or  the  train,  was  the  rapid  speed  at  which  it  was 
traveling  when  it  passed.  The  evidence  shows,  also,  that 
the  train  at  this  point  was  going  up  grade,  and  that  an  engine 
emits  more  sparks  in  climbing  a  grade  than  when  running 
upon  a  level  track,  on  account  of  the  exhaust  being  greater. 
The  evidence  introduced  by  the  defendant  established  with- 
out dispute  that  the  train  was  a  light  one,  and  was  managed 
by  skillful  persons  in  a  proper  manner ;  that  the  locomotive 
was  equipped  with  the  latest  practical  improved  appliances 
to  prevent,  as  far  as  possible,  the  emission  of  sparks,  and 
was  in  good  repair  and  condition ;  that  the  appliances  upon 
this  engine  were  such  as  are  used'  by  other  well-regulated 
roads ;  that  no  appliance  or  equipment  would  prevent  the 
escape  of  sparks ;  that  the  appliance  upon  this  engine  was 
a  wire  netting,  with  apertures  in  it  to  allow  the  exhaust  to 
pass  through;  that,  if  the  apertures  were  smaller  than  those 
in  use  upon  this  engine,  it  would  cause  it  to  choke,  and  when 
this  occurred  the  engine  would  not  produce  steam;  that 
when  the  train  passed  Bozeman  station,  where  the  cotton 
was  destroyed,  the  engine  was  emitting  no  more  than  the 
usual  amount  of  sparks,  and  the  quantity  of  sparks  escaping 
depends  upon  the  exhaust, — ^when  great,  the  sparks  would 
fiy  further  and  higher. 

The  first  question  presented  is  the  one  involving  the  bur- 
den of  proof,  and  the  extent  of  its   operation.    As  to  the 
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burden,  whether  on  the  plaintiff  to  show  some  fact  establish - 
piree  Set bv Loco-  ^°^  negligence  on  the  part  of  the  defendant  in 
SimpSon^  the  operation  or  equipment  of  its  engine,  or 
butta^uesuon  whether  upon  the    defendant  to  prove  due  care 

ofliaw.  , 

in  Its  handling  and  equipment  after  proof  by 
plaintiff  of  the  origin  of  the  fire  from  sparks  emitted  by  it, 
the  courts  are  at  variance.  It  seems,  however,  that  in  this 
state  the  rule  is  that  the  mere  communication  of  fire  by  a 
railroad  engine  is  of  itself  sufficient  to  raise  a  presumption 
of  negligence  against  the  company.  It  has  its  foundation 
in  the  practical  necessities  of  the  case.  Its  locomotives  from 
which  the  fire  escapes  are  entirely  within  the  control  and 
under  the  supervision  of  the  company,  and  its  agents  or 
servants  know  whether  or  not  they  are  properly  equipped  to 
prevent  the  escaping  of  fire,  and  they  know  whether  any 
mechanical  appliances  were  employed  for  that  purpose,  and, 
if  so,  what  was  their  character,  while,  on  the  other  hand,  the 
owner  of  the  property  consumed  has  little  or  no  opportunity 
to  learn  whether  it  was  a  case  of  unavoidable  accident  or 
negligence.  Such  facts  may  be  easily  ascertained  and  proved 
by  the  company;  and  if  its  appliances  are  of  proper  pattern 
and  construction  and  in  good  repair,  and  there  has  been  no 
negligence  in  the  operation  of  the  engine,  the  presumption  of 
negligence  arising  from  the  escape  of  fire  can  be  rebutted. 
Care  should,  however,  be  observed,  to  distinguish  between 
the  prima  facie  presumption  of  negligence  raised  against  the 
company  upon  proof  of  communication  of  fire  from  sparks 
from  an  engine,  merely  for  the  purpose  of  shifting  the  bur- 
den of  proof,  and  prima  facie  evidence  of  negligence  in  fact, 
lest  the  rule  be  misapplied,  and  the  presumption  indulged  to 
an  extent  of  making  out  the  plaintiff's  case  as  against  the 
undisputed  evidence  of  the  exercise  of  due  care  in  the  hand- 
ling and  the  proper  construction  of  the  engine.  The  extent 
of  the  rule  is,  as  said  by  Justice  Clopton  in  Railroad  Co. 
V,  Reese,  85  Ala.  502,  5  South.  284 :  **  We  do  not  understand 
that,  in  actions  for  injuries  caused  by  negligent  escape  of  fire 
from  a    railroad    engine,    it    operates    or    is    intended    to 
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abroj2:ate  or  modify  the  general  rule  which  makes  it 
incumbent  on  the  plaintiff,  in  the  first  instance,  to  estab- 
ish  a  prima  facie  case,  or  to  devolve  on  the  defend- 
ant the  burden  of  doing  more  than  disproving  the  prima 
facie  case  shown  by  the  plaintiff.  Railroad  companies,  being 
authorized  to  employ  the  powerful  and  dangerous  agency  of 
steam,  are  required  by  law  to  use  due  and  reasonable  care 
to  prevent  injury  to  the  property  of  others, — as  has  often 
been  said,  a  high  degree  of  care.  Reasonable  care,  however, 
does  not  require  the  adoption  of  every  new  invention  or  con- 
trivance which  science  may  or  can  suggest,  as  to  the  utility 
of  which  men  equally  skilled  may  differ.  They  fulfill  the 
measure  of  their  duty  in  this  respect  by  adopting  such  appli- 
ances and  contrivances  as  are  in  practical  use  by  well-regu- 
lated railroad  companies,  and  which  have  been  proved  by 
experience  to  be  adapted  to  the  purpose.  When  they  have 
discharged  this  duty  they  are  not  liable  for  accidental  injuries 
caused  by  the  escape  of  fire  from  their  engines.  The  mere 
fact  that  a  fire  originated  from  sparks  emitted  from  an  engine 
is  not  sufficient  to  fasten  a  liability  on  the  company,  neither 
does  the  rule  so  operate.  It  is  not  a  rule  of  liability,  but  of 
evidence.  On  the  advanced  progress  in  mechanical  appli- 
ances, and  the  practical  demonstration  of  their  utility  and 
efficiency,  a  reasonable  inference  may  arise,  when  fire  origi- 
nates from  sparks  emitted  by  a  locomotive  in  sufficient 
quantity  or  volume  to  occasion  damage,  that  the  engine 
is  not  properly  constructed,  or  that  it  has  not  the  improved 
appliances,  or  is  not  managed  with  care.  When  the  infer- 
ence is  repelled  by  proof  of  the  proper  construction  of  the 
engine,  and  use  of  the  proper  appliances,  and  careful  man- 
agement, the  plaintiff  cannot  maintain  the  action  without 
making  proof  of  other  negligence  or  want  of  care.''  This 
principle  is  stated  in  13  Am.  &  £ng.  £nc.  I^aw  (2d  Bd.)  504, 
and  supported  by  the  authorities  cited  in  the  notes,  to  be: 
'*The  general  rule  on  this  subject  is  that  if  the  defendant 
shows  that  the  engine  alleged  to  have  caused  the  fire  was  of 
proper  construction,  and  equipped  with   approved  devices 
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and  appliances  to  prevent  the  escape  of  fire  and  sparks,  was 
in  good  repair,  and  prudently  managed  and  controlled,  the 
prima  facie  presumption  arising  from  the  mere  communica- 
tion of  fire  will  be  rebutted."  And,  as  to  whether  the  pre- 
sumption is  rebutted  is  for  the  court  or  jury,  the  rule  seems 
to  be  **that  where  there  is  no  evidence,  direct  or  inferential,  of 
actual  negligence,  then,  if  proper  evidence  of  due  care  in  all 
respects  is  presented  by  the  defendant,  the  case  will  be  one 
for  the  court,  in  the  sense  that  the  mere  presumption  will  not 
be  given  the  effect  of  evidence,  so  that  a  conflict  of  evidence 
for  the  jury  is  presented."  Id,  ^{Sl .  And  this  statement  of 
the  rule  is  recognized  and  announced  in  the  quotation  above 
from  Railroad  Co.  v\  Reese.  In  Spaulding  v.  Railway  Co. , 
33  Wis.  591,  it  is  said:  '*But  the  learned  counsel  for  the 
plaintiff  very  ingeniously  argued  that  the  presumption  that 
the  defendant's  locomotives  were  not  properly  constructed 
and  equipped  has  the  force  and  effect  of  testimony  in  the  case, 
and  that  the  question  whether  the  testimony  introduced  for 
the  purpose  of  overcoming  such  presumption  is  sufficient  for 
that  purpose  is  necessarily  a  question  of  fact  to  be  determined 
by  the  jury.  The  argument  would  probably  be  a  sound  one, 
were  this  a  presumption  of  fact.  Its  weight  and  force,  and 
consequently  the  amount  of  proof  essential  to  overcome  it, 
would  in  such  case  be  for  the  jury,  and  not  for  the  court,  to 
determine.  But  the  presumption  under  consideration  is 
clearly  one  of  law,  and  is  governed  by  an  entirely  different 
rule.  Its  weight  and  effect,  and  the  amount  and  character  of 
the  proof  necessary  to  overcome  it,  are  questions  for  the  court, 
and  were  determined  by  this  court  on  the  former  appeal.  In 
such  cases,  if  there  is  a  conflict  of  testimony,  the  jury  must 
determine  what  facts  are  proved ;  but  where,  as  in  this  case, 
there  is  no  such  conflict,  and  the  testimony  is  clear  and  sat- 
isfactory against  the  presumption,  it  is  the  duty  of  the  court 
to  hold,  as  matter  of  law,  that  the  presumption  is  overcome. 
If,  instead  of  doing  so,  the  court  leaves  it  to  the  jury  to 
determine  the  fact,  it  is  error  which  will  work  a  reversal  of 
the  judgment."    Again,  the  same  court  said  in  Spaulding  v. 
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Railway  Co.,  30  Wis.  122,  123:  "The  presumption,  there- 
fore, of  negligence  or  of  the  want  of  proper  equipments, 
arising  from  the  mere  fact  of  fire  having  escaped,  is  not  con- 
clusive, nor,  indeed,  a  very  strong  one,  but,  of  the  two,  rather 
weak  and  unsatisfactory.  It  is  indulged  in  merely  for  the 
purpose  of  putting  the  company  to  proof,  and  compelling  it 
to  explain  and  show,  with  a  reasonable  and  fair  degree  of 
certainty,  not  by  the  highest  and  most  clear  and  unmistaka  - 
ble  kind  of  evidence,  that  it  had  performed  its  duty  in  this 
particular."  This  case  was  cited  approvingly  in  Railroad 
Co.  V.  Reese,  tupra.  Wood,  R.  R,  pp.  1576,  1577,  and  note 
1 ;  Shear.  &  R.  Neg.  (5th  Ed.)  676,  and  note  12 ;  McCaig  v. 
Railroad  Co.,  8  Hun  599;  Menominee  River  Sash  &Door 
Co.  V.  Milwaukee  &  N.  R.  Co.,  91  Wis.  459,  65  N.  W.  176. 
In  kindred  cases,  involving  the  presumption  of  negligence 
for  killing  stock,  where  the  burden  of  proof  is  cast  upon  the 
railroad  company  by  the  statute,  this  same  principle  has 
been  frequently  recognized  and  enforced  by  this  court. 
Code,  §  3442 ;  Railroad  Co.  v.  Moody,  90  Ala.  46,  8  South. 
57;  Railroad  Co.  v,  Hembree,  85  Ala.  481,  5  South.  173; 
Railroad  Co.  v.  Smith,  85  Ala.  208,  3  South.  795;  Railroad 
Co.  V.  McAlpine,  75  Ala.  113,  121 ;  Anderson  v.  Railroad 
Co.,  109  Ala.  129,  19  South.  519.  Applying  these  principles 
to  the  facts  as  disclosed  by  the  record  in  this  case,  conceding 
that  the  evidence  introduced  by  the  plaintiff  tends  to  establish 
that  the  fire  originated  from  sparks  emitted  from  the  engine 
of  defendant,  it  must  be  held,  as  a  matter  of  law,  that  the 
presumption  indulged  is  rebutted,  and  the  defendant  entitled 
to  have  the  affirmative  charge  requested  by  it  to  be  given. 

It  may  be,  and  doubtless  will  be,  said  that  the  cotton 
destroyed  was  50  feet  from  the  center  of  the  track,  making 
it  practically  the  same  distance  from  the  passing  engine,  and 
that  this  fact  affords  some  evidence  of  actual  „      „  ., 

Same  NeffU- 

negligence,  either  in  the  construction  or  equip-  ilSSto^fti?? 
ment  of  the  engine   or  its  handling.     In  the 
absence  of  evidence  as  to  what  distance  a  properly  equipped 
and  skillfully  managed  engine,  under  similar  atmospheric  con- 
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ditions,  would  throw  sparks,  it  is  obvious  that  in  order  for  the 
jury  to  conclude,  from  the  fact  that  the  cotton  was  located  50 
feet  away  from  the  track  when  destroyed,  there  is  evidence  of 
negligence,  they  must  indulge  a  presumption  of  negligence, 
or  base  their  conclusion  upon  their  own  judgment,  experi- 
ence, or  knowledge.  Confessedly,  the  defendant  is  not 
answerable  in  damages  for  the  reasonable  exercise  of  a  right. 
Being  authorized  by  law  to  operate  its  locomotive  engines 
by  steam,  which  of  necessity  must  be  generated  by  the  use 
of  fire,  and  it  being  impossible  to  construct  them  so  as  to  be 
successfully  operated  without  emitting  sparks  or  burning 
cinders,  its  liability  arises  only  when  it  is  shown  that  this 
right  was  exercised  negligently  or  maliciously.  Courts  can- 
not presume  the  wrongful  or  negligent  exercise  by  it  of  the 
lawful  right,  but  affirmative  proof  of  some  fact  tending  to 
establish  the  wrongful  or  negligent  exercise  of  it  by  the 
defendant  must  be  adduced.  8  Am.  &  Bng.  Enc.  Law,  p. 
11,  and  note  1.  Nor  can  jurors  be  permitted  to  consult  their 
own  judgment,  experience,  or  knowledge  for  the  purpose  of 
supplying  a  deficiency  in  the  proof.  In  the  exercise  of  their 
judgment,  experience,  or  knowledge,  they  must  be  confined 
to  the  weight,  credibility,  and  sufficiency  of  the  evidence 
offered.  Their  province  is  **to  determine  the  facts  in  the 
case  trom  testimony  given  by  witnesses,  and  not  from  their 
own  judgment  or  experience  or  knowledge."  Burrows  v. 
Transportation  Co.  (Mich.),  64  N.  W.  501,  29  L.  R.  A.  468. 
Nor  can  they  take  judicial  cognizance  of  the  fact  that  sparks 
may  be  borne  a  given  distance  by  the  wind.  Hinds  v.  Bar- 
ton, 25  N.  Y.  547.  In  the  case  of  Musselwhite  v.  Receivers, 
4  Hughes  166,  Fed.  Cas.  No.  9,972,  the  distance  was  40 
yards ;  and  the  court  directed  a  verdict  for  the  defendant, 
saying:  **The  trains  in  this  case  were  running  lawfully  over 
the  company's  property.  *  *  *  Running  thus,  they  are 
not  responsible  for  fires  arising  from  sparks  proceeding 
from  their  own  engines,  unless  it  is  proved  that  the  emission 
of  the  sparks  was  due  to  negligence  on  the  part  of  the 
defendants,  either  in  using  engines   improperly  equipped 
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and  furnished,  or  in  using  properly  furnished  engines  in 
some  negligent  manner."  In  Hagan  v.  Railroad  Co.,  86 
Mich.  615,  49  N.  W.  509,  the  building  destroyed  was  160 
feet  from  the  track.  The  opinion  expressly  points  out  the 
evidence  tending  to  prove  actual  negligence,  and  the  decision 
is  made  to  rest  upon  that  point,  and  not  upon  the  distance. 
In  Railroad  Co.  v.  Lacey,  89  Pa.  St.  458,  the  distance  was 
90  feet  from  the  railroad,  and  yet  the  court  justified  the  sub- 
mission of  the  case  to  the  jury  upon  the  ground  that  the 
evidence  showed  the  emission  of  unusually  large  cinders  by 
the  locomotive.  To  the  same  effect  is  Sheldon  v.  Railroad 
Co.,  14  N.  Y.  218,  where  the  distance  was  67)4  feet;  Huyett 
V.  Railroad  Co.,  23  Pa.  St.  373,  where  the  distance  shown 
was  77  feet;  Missouri  Pac.  Ry.  Co.  v.  Texas  &  P.  Ry.  Co. 
(C.  C),  41  Fed.  917,  the  distance  being  from  100  to  150  feet; 
Gumbel  v.  Railroad  Co.,  48  I^a.  Ann.  1180,  20  South.  703, 
the  distance  shown  to  be  more  than  40  feet,  though  how 
much  further  is  not  stated;  Railroad  Co.  v,  McClelland,  42 
111.  355,  the  distance  proven  to  be  100  feet.  In  Hull  v. 
Railroad  Co.,  14  Cal.  387,  while  the  distance  is  not  shown 
in  the  statement  of  facts,  the  court  said,  '* There  was  proof 
to  show  that  this  result  was  not  probable  from  the  ordinary 
working  of  the  engine,"  and  sustained  the  ruling  of  the 
lower  court  in  submitting  the  question  of  negligence  vel  non 
to  the  jury  for  this  reason.  Many  other  cases  can  be  found 
where  the  distance  between  the  property  destroyed  and  the 
track  was  greater  than  here,  yet  in  none  of  them  is  it  inti- 
mated by  the  court  that  mere  proof  of  this  fact  was  evidence 
of  negligence  in  fact.  Nor  can  the  expression  in  the  case  of 
Railroad  Co.  v.  Malone,  109  Ala.  516,  20  South.  36,  that 
'*we  are  of  opinion  that  it  can  be  laid  down  as  a  sound 
proposition  of  law,  in  no  wise  dependent  upon  the  experience 
and  observation  of  jurors,  as  distinguished  from  common 
knowledge,  that,  if  fire  is  originated  by  the  falling  of  sparks 
from  an  engine  at  a  distance  of  sixty-three  feet,  it  is  the 
result  of  negligence,  arising  either  from  improper  manage- 
ment of  the  engine  or  defective  appliances,"  when  construed 
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in  connection  with  the  evidence  in  the  cause,  be  said  to  so 
hold;  for  the  justice  delivering  the  opinion  expressly  says 
in  the  next  succeeding  sentence  that  * 'certainly  the  testi- 
mony of  defendant's  witnesses  in  this  case  as  to  the  effect  of 
suitable  spark  arresters  upon  sparks  escaping  from  it,  and 
a  proper  handling  of  the  engine,  admit  of  no  other  conclu- 
sion." The  testimony  here  referred  to  was  undisputed 
*'that  it  was  impossible  for  engines  of  that  construction  and 
same  appliances  to  set  fire  to  anything  along  its  [defend- 
ant's] track."  If  this  was  true,  and  the  fire  did  originate 
from  sparks  emitted  from  an  engine,  then,  of  necessity, 
there  must  have  been  some  defect  in  the  equipment  of  the 
engine,  or  a  negligent  operation  of  it.  That  case  is  clearly 
distinguishable  from  the  one  under  consideration.  In  that 
case  there  was  evidence  of  *'an  unusual  and  large  rush  of 
sparks  from  the  engine,"  and,  as  we  have  above  pointed 
out,  that  it  was  impossible  for  engines  properly  equipped 
and  handled  to  emit  sparks  which  would  set  fire  to  property 
along  the  track.  No  such  evidence  was  introduced  in  this 
case.  Had  there  been,  in  view  of  the  evidence  offered  by 
the  defendant,  the  question  of  actual  negligence  vel  nort 
would  have  been  a  question  of  fact  for  the  jury.  The  first 
above  quotation  from  Railroad  Co.  v.  Malone,  construed 
properly,  is  not  at  variance  with  the  principles  announced 
in  Railroad  Co.  v.  Reese,  supra^  which  is  the  almost 
universal  rule  in  England  and  this  country,  and  does  not 
go  to  the  extent  of  holding  the  presumption,  which  we  have 
shown  cannot  be  accorded  the  effect  of  evidence,  to  establish 
actual  negligence,  but  simply  indulged  by  the  courts  for  the 
sole  purpose  of  requiring  the  company  to  explain  and  show 
that  it  has  performed  its  duty  with  respect  to  the  equiptnent 
and  operation  of  its  locomotives,  is  a  conclusive  one,  incapa- 
ble of  rebuttal.  Manifestly,  this  is  true  when  we  take  into 
consideration  that  no  man  can  say  to  what  precise  distance 
a  spark  may  be  driven  by  the  wind  and  kept  alive  by  the 
atmospheric  conditions  prevailing  at  the  time  of  its  emission, 
and  also  the  fact,  which  is  common  knowledge,  and  proven 
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andisputedly  in  this  case,  that  fire  will  escape  from  the  best 
equipped  and  most  prudently  operated  locomotives  in  suffi- 
cient quantities  to  ignite  combustible  material  along  the 
track.  Railroad  Co.  v.  Miller.  109  Ala.  506,  19  South.  989. 
Again,  it  may  be  said  that  the  plaintiff's  evidence  shows 
that  the  engine  was  emitting  a  great  many  sparks.  But  it 
was  not  shown  that  this  was  unusual,  or  that  a  properly 
equipped  and  prudently  conducted  engine  would  not  emit 
quite  as  many  as  this  one  did,  loaded  as  this  one  was,  going 
at  the  same  rate  of  speed,  upon  a  similar  grade,  and  burning 
the  same  kind  of  fuel.  Indeed,  the  witnesses 
for  the  plaintiff  say  that  they  noticed  nothing  S^S^lSSSdr 
unusual  about  the  engine  or  its  operation, 
except  its  speed  and  the  engineer  operating  the  engine  testi  - 
fied  that  it  was  emitting  no  more  sparks  than  the  usual 
amount  when  passing  the  point  where  the  cotton  was  located. 
"Proof  that  the  fire  occurred  while  the  engine  was  running 
at  rate  of  speed  greater  than  that  allowed  by  law  does  not  of 
itself  establish  the  liability  of  the  company."  3  Wood,  R. 
R.  p.  1603.  This  being  so,  obviously,  when  the  rate  of  speed 
was  not  regulated  by  any  statute,  as  in  this  case,  the  rapidity 
with  which  the  train  was  travelling  cannot  have  the  effect  of 
tending  to  prove  negligence  in  the  construction,  equipment, 
or  operation  of  the  engine.  While  the  evidence  introduced 
by  the  plaintiff  was  competent  for  the  purpose  of  proving  the 
communication  of  fire  by  sparks  emitted  by  the  engine,  yet 
it  does  not  tend  in  the  remotest  degree  to  prove  negligence 
in  fact,  which  the  plaintiff  is  bound  to  do,  after  the  shifting 
of  the  burden  upon  it  by  the  proof  made  by  the  defendant  of 
due  care.  See,  also,  Searles  v.  Railway  Co.,  101  N.  Y.  661, 
5  N.  E.  66;  Grant  v.  Railroad  Co.,  133  N.  Y.  657,  31  N.  E. 
220;  Plinnz^.  Railroad  Co.,  142  N.  Y.  11,  36  N.  E.  1046; 
Railway  Co.  v.  Jackson,  18  Eng.  Ruling  Cas.  677. 

The  remaining  question  which  we  will  discuss  is  the  one 
involving  the  doctrine  of  contributory  negligence,  invoked 
against  the  plaintiff  in  placing  its  cotton  upon  its  premises 
so  near  the  track  of  the  defendant's  road  as  that,  in  case  the 
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agents   or    servants   of  the   defendant  are  negligent  in  the 
management  of  the  locomotive,  or  in  case  there  is  negligence 
in  the  construction  of  the  engine,  the  cotton  may  be  destroyed 
by  fire  caused  by  sparks  emitted  from  the  engine.    Where 
contributory  negligence  is  pleaded,  it  is  a  plea  in  confession 
and  avoidance,  which   admits  negligence  on  the  part  of  the 
defendant,  but  seeks  to  avoid  liability  therefor  by  alleging 
that  the  plaintiff  was  guilty  of  negligence  which  contributed 
to  his  injury.    5  Enc.  PI.  &  Prac.  11.     "Assuming  as  a  pos- 
tulate the  negligence  of  a  defendant  as  a  proximate  cause  of 
an  injury,  then  the  essential  elements  of  contributory  negli- 
gence on  the  part  of  a  person  injured  are  (1)  a  failure  on  his 
part,  or  the  part  of  some  person  with  whose  negligence  he  is 
chargeable,   to  exercise  ordinary  care  to  avoid  injury;  and 
(2)  a  proximate  connection  between  such  failure  to  exercise 
ordinary  care,  and  the  injury,  so  direct  and  immediate  that 
but  for  such  want  of  ordinary  care  the  injury  would  not  have 
occurred.     That  is,  the  negligence  of  the  defendant  and  the 
negligence  of  the  plaintiff  must  have  been  so  inextricably 
mingled   together,   jointly   and  in  combination  causing  the 
injury,  that  it  cannot  be  said  that  the  injury  would   have 
happened,  had  the  plaintiff  or  person  injured  been  free  from 
fault  at  the  time  of  the  injury*     But  plaintiff's  act  or  omission 
when  only  a  remote  cause  or  a  mere  antecedent  occasion  or 
condition  of  the  injury  is  not  contributory  negligence."     4 
Am.  &  Kng.  £nc.  Law,  18,  and  notes.     The  only  limitation 
upon  the  right  of  enjoyment  of  one's  property  is  to  do  so  in 
such  manner  as  not  to  injure  that  of  another.    ^'Sic  uUre  tuo 
ut  alienum  non  IcsdasJ*^  This  is  the  sum  and  substance  of  his 
whole  duty.     In  placing  his  cotton  upon  his  own  premises, 
the  plaintiff  was  in  the  exercise  of  a  lawful  right,  and  no 
possible  injury  could  come  from  that  act  to  others.     He  can- 
not be  required,  in  locating  it,  to  anticipate  the  negligence 
of  the  defendant.     On  the  contrary,  he  would  have  the  right 
to  presume  that  the  defendant  would  use  properly  equipped 
locomotives,  and  that  its  agents  or  servants  would  operate 
them  in  a  careful  manner.     It  is  true  the  plaintiff  is  charge- 
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able  with  the  knowledge  that  properly  constmcted  and 
equipped  engines,  carefully  handled,  when  in  operation, 
emit  sparks.  And  should  he  place  his  property  within  the 
area  within  which  sparks  or  live  cinders  may  fall  from  a 
properly  equipped  engine,  carefully  handled,  and  it  is  de- 
stroyed by  fire  caused  by  sparks  so  emitted,  it  is  his  loss. 
But  this  loss  must  be  attributed  to  the  fact  that  the  railroad 
company  has  been  guilty  of  no  negligence,  and  cannot  be 
made  to  rest  upon  the  doctrine  of  contributory  negligence. 
The  fact  that  the  area  within  which  sparks  or  live  cin- 
ders may  fall  from  a  properly  equipped  engine,  carefully 
handled,  is  incapable  of  definite  ascertainment,  does  not 
and  cannot  affect  the  principle.  The  area  within  which 
they  are  likely  to  fall  and  ignite  inflammable  substances 
depends  upon  the  atmospheric  conditions,  the  velocity  of 
the  wind,  the  speed  of  the  engine  at  the  time  they  are 
emitted,  and  many  other  conditions.  However,  the  rail- 
road company,  while  operating  its  properly  equipped  en- 
gines in  a  careful  manner,  is  not  responsible  for  results  flow- 
ing from  the  action  of  any  of  these  conditions  upon  the  sparks 
or  hot  cinders  emitted  by  them.  The  principles  involved  in 
the  question  under  consideration  are  very  clearly  stated  in 
the  case  of  Railroad  Co.  v,  Hendrickson,  80 
Pa.  St.  182.  It  is  there  said:  **The  defend-  SS^N^^iSSi: 
ants  rested  their  case  on  the  condition  of  the 
roof  of  the  bam  and  the  dry  weather.  The  substance 
of  the  defendants'  points  was  that,  if  the  condition  of 
the  barn  was  such  as  to  render  it  more  liable  to  take  fire 
than  if  it  had  a  secure  and  safe  roof,  the  plaintiff  was  guilty 
of  contributory  negligence  in  suffering  it  to  be  in  that  condi- 
tion. This  is  clearly  unsound,  and,  if  sustained,  would 
require  the  owner  of  property  lying  along  a  railroad  to  keep 
it  in  a  condition  to  be  always  safe  from  sparks  or  fire  thrown 
from  the  passing  engines.  It  would  deprive  the  owner  of  the 
enjoyment  of  his  property  in  the  way  most  suited  to  himself. 
He  could  not  put  his  hay  into  stacks  or  ricks,  or  suffer  straw 
to  lie  around  his  barn  for  his  cattle  to  feed  or  rest  upon.     He 
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must  keep  his  houses,  outhouses,  stables,  and  barns  under 
the  best -known  safe  roofs,  or  insure  them  against  the  negli- 
gence of  the  company.  An  owner  of  property  near  to  a  rail- 
road must  run  all  the  risk  of  a  proper  and  careful  use  of  the 
road,  for  this  is  the  company's  right.  When  the  railroad 
company  uses  the  most  approved  spark  arresters,  and  the 
proper  care  and  vigilance  in  the  running  of  its  engines,  and 
the  landowner's  barn  or  hayrick  or  meadow  takes  fire  from 
the  sparks  thrown  out,  he  has  no  remedy.  It  is  his  own  risk 
if  he  builds  too  near  to  the  railroad,  or  erects  his  stacks  or 
scatters  his  straw  where  they  may  be  consumed  by  fire  caused 
by  no  negligence.  But  when  actual  negligence  is  proved,  and 
the  loss  arises  from  it,  the  mere  condition  of  his  property  is 
no  defense  to  the  company.  *  *  *  fhe  conclusion  from 
the  cases  is  very  cle  ar  that  a  plaintiff  is  not  responsible  for 
the  mere  condition  of  his  premises  lying  along  a  railroad, 
but,  in  order  to  be  held  for  contributory  negligence,  must 
have  done  some  act  or  omitted  some  duty  which  is  the  proxi- 
mate cause  of  his  injury,  concurring  with  the  negligence  of 
the  company."  The  placing  of  the  cotton  in  the  place  where 
it  was  when  destroyed  cannot  be  said  to  be  the  proximate 
cause  of  its  destruction,  but  a  mere  condition.  If  destroyed 
by  the  negligent  act  of  the  defendant,  this  was  the  direct  and 
proximate  cause.  We  are  aware  that  in  some  jurisdictions 
the  doctrine  of  contributory  negligence  has  been  recognized 
and  enforced  in  this  class  of  cases.  But  the  great  weight  of 
authority  in  this  country  and  in  England  is  decidedly  the  other 
way.  Upon  principle,  we  do  not  think  it  has  any  applica- 
tion to  this  sort  of  a  case.  8  Am.  &  Eng.  Enc.  Law,  16, 
and  authorities  cited  in  note  1 ;  Shear.  &  R.  Neg.  §  679,  and 
note;  note  on  page  74  of  38  Am.  Dec.  (Burroughs  v.  Rail- 
road Co.).     Reversed  and  remanded. 
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Garrbtt  ei  al. 

V. 

SouTHBRN  Ry.  Co. 

{Circuit  Court  of  Appeals,  Sixth  Circuit,  March  75,  jgoo,) 

Fires  Set  by  Engines — Negligence — Burden  of  Proof.* — It  is  not 
jndiciallj  known  to  the  court  that  the  art  of  burning  coal  in  a  locomo- 
tive, and  of  providing  the  preventives  for  the  emission  of  sparks  has 
reached  such  a  stage  of  perfection  that  it  is  improbable  that  a  fire 
could  be  communicated  by  sparks  from  a  locomotive  except  through 
the  negligence  of  the  railroad  company  ;  and,  in  the  absence  of  stat- 
ute, the  mere  fact  that  a  fire  was  caused  by  sparks  from  its  locomo- 
tive is  not  prima  facie  evidence-  of  negligence  on  the  part  of  the 
defendant  railroad. 

Error  by  plaintiffs  to  the  circuit  court  of  the  United 
States  for  the  Western  district  of  Tennessee.     Affirmed, 

C  G.  Bond  and  J,  M.  Boone,  for  plaintiffs  in  error. 
W,  J,  Lamb  and  F.  P,  Boston,  for  defendant  in  error. 

Before  Taft,  I^urton,  and  Day,  Circuit  Judges. 

Taft,  Circuit  Judge.  This  is  a  writ  of  error  brought  to 
review  a  judgment  for  the  defendant,  the  Southern  Railway 
Company,  in  a  suit  filed  against  the  company  by  G.  W. 
Garrett  and  H.  E.  Ray  for  $20,000  damages  for  alleged 
negligence  of  the  company  resulting  in  the  burning  and 
destruction  of  the  planing -mill  plant  and  stock  of  lum- 
ber of  the  plaintiffs  at  Pocahontas,  Tenn.,  on  Decem- 
ber 27,  1893.  The  declaration  alleged  that  the  fite 
which  destroyed  the  property  was  caused  by  sparks  emitted 
from  an  engine  negligently  constructed  and  operated  by  the 
defendant  company  on  its  switch  track  in  front  of  the  plain - 

•See  Louisville  &  N.  R.  Co.  v,  Marbury  Lumber  Co.  (Ala.),  ante 
9lxi^  foot-note. 

18  (n  s)  A  &  E  R  Cas->34 
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tiffs'  mill.  The  cause  was  originally  brought  in  the  circuit 
court  of  McNairy  county,  Tenn.,  and  was  removed  to  the 
court  below  by  the  railway  company  on  the  ground  of  diverse 
citizenship  of  the  parties.  The  defendant  detiied  that  sparks 
from  its  engine  caused  the  accident,  and  further  denied  any 
negligence  in  the  construction  or  operation  of  its  locomotives. 
The  case  was  heard,  and  the  jury  returned  a  verdict  for  the 
defendant. 

The  sole  question  presented  by  the  record  for  our  consid- 
eration is  whether  the  rule  which  the  court  laid  down  as  to 
the  burden  of  proof  was  correct.  There  is  not  in  Tennessee, 
as  there  is  in  many  other  states,  a  statute  defining  the  rule  to 
be  enforced  as  to  the  burden  of  proof  in  such  cases.  The 
question  presented  to  the  court  below  and  presented  here  is 
one  of  common  law.  The  court  below,  in  effect,  instructed 
the  jury  that,  as  the  plaintiffs  charged  the  defendant  with 
negligence,  the  burden  was  on  the  plaintiffs  to  show  the 
defendant's  negligence  by  a  preponderance  of  the  evidence; 
that,  when  the  plaintiffs  established  by  such  preponderance 
the  mere  fact  that  the  fire  was  caused  by  sparks  from  an 
engine  of  the  defendant,  it  still  remained  for  him  to  prove 
that  the  emitting  of  such  sparks  was  due  to  defendant's 
negligence;  that,  if  the  jury  found  as  a  fact  that  under  the 
present  approved  methods  of  constructing  and  operating 
locomotives  it  was  improbable  that  fire  could  be  communi- 
cated by  sparks  from  an  engine  without  negligence,  then  the 
}ury  would  be  justified  in  inferring  as  a  fact,  from  the  mere 
circumstance  of  the  fire  and  its  origin  in  the  emission  of 
sparks  ,^  that  the  fire  was  caused  by  the  negligence  of  the 
defendant.  The  court  declined  to  charge  the  jury,  as  matter 
of  law,  that  mere  proof  that  the  fire  was  caused  by  sparks 
from  an  engine  was  prima  facie  evidence  of  the  negligence  of 
the  defendant.  There  is  great  contrariety  of  opinion  in  the 
cases  upon  the  question  whether  the  mere  communication  of 
fire  by  sparks  of  an  engine  is  prima  facie  evidence  of  negli- 
gence in  a  railway  company.  The  question  is  further  com- 
plicated by  the  fact  that  in  many  states  statutes  have  been 
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passed  which  make  such  evidence  prima  facie  evidence  of 
negligence.  Without  examining  the  cases,  we  think  we  may- 
say  that  nearly  all  the  earlier  cases  hold  that  the  burden  is 
upon  the  plaintiffs  not  only  to  show  that  the  fire  was  caused 
by  the  sparks,  but  that  the  sparks  were  emitted  through  the 
negligence  of  the  defendant.  In  later  cases  the  effect  of  the 
state  statutes,  and  the  difficulty  attending  the  proof  of  negli- 
gence, arising  from  the  fact  that  the  condition  of  the  engine 
is  a  matter  wholly  within  the  knowledge  and  control  of  the 
defendant  company*,  have  led  courts  into  making  this  an 
exception  to  the  ordinary  rule  in  cases  of  negligence. 

The  real  point  in  controversy  here  is  whether  the  art  of 
burning  coal  in  a  locomotive,  and  of  providing  the  preventives 
for  the  emission  of  sparks,  is  judicially  known  to  the  court 
to  have  reached  that  stage  of  perfection  that  it  is  improbable 
that  a  fire  could  be  communicated  except  through  the  negli- 
gence of  the  railroad  company  either  in  the  construction  or 
operation  of  the  locomotive.  It  is  urged  upon  us  that  in  the 
state  of  Tennessee,  in  Burke  v.  Railroad  Co.„  7  Heisk.  451, 
and  Simpson  v.  Railroad  Co.,  5  Lea  456,  the  law  of  Ten- 
nessee has  been  settled  in  favor  of  the  contention  of  the 
plaintiffs  in  error  here  that  proof  of  fire  from  sparks  is  prima 
facie  evidence  of  negligence.  As  we  have  said,  this  question 
is  not  controlled  by  any  statute  in  Tennessee,  and  the  rules 
of  evidence  in  the  federal  court  are  questions  of  general  law, 
not  controlled  by  state  decisions.  We  think  we  must  take 
as  otir  guide  in  this  action  the  intimation  of  the  supreme 
court  of  the  United  States  in  the  Nitroglycerin  Case,  15  Wall. 
524,  21  ly.  Kd.  206.  In  that  case  a  lessor  attempted  to  hold 
a  lessee  for  damages  for  injuries  to  the  building  leased  by  the 
explosion  of  nitroglycerin  while  in  charge  of  the  defendants. 
Upon  this  point  the  court,  speaking  by  Mr.  Justice  Fiei<d, 
held  as  follows : 

''This  action  is  not  brought  upon  the  covenants  of  the  lease. 
It  is  in  trespass  for  injuries  to  the  buildings  of  the  plaintiff, 
and  the  gist  of  the  action  is  the  negligence  of  the  defendants. 
Unless  that  be  established,   they  are  not  liable.    The  mere 
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fact  that  injury  has  been  caused  is  not  sufficient  to  hold  them. 
No  one  is  responsible  for  injuries  resulting  from  unavoidable 
accident  while  engaged  in  a  lawful  business.  A  party  charg- 
ing negligence  as  a  ground  of  action  must  prove  it.  He 
must  show  that  the  defendant  by  his  act,  or  by  his  omission, 
has  violated  some  duty  incumbent  upon  him,  which  has 
caused  the  injury  complained  of.  The  cases  between  pas- 
sengers and  carriers  for  injuries  stand  upon  a  different  foot- 
ing. The  contract  of  the  carrier  being  to  carry  safely,  the 
proof  of  the  injury  usually  establishes  a  prima  facie  case, 
which  the  carrier  must  overcome.  His  contract  is  shown, 
Prima  facie,  at  least,  to  have  been  violated  by  the  injury.  Out- 
side of  these  cases,  in  which  a  positive  obligation  is  cast  upon 
the  carrier  to  perform  safely  a  special  service,  the  presump- 
tion is  that  the  party  has  exercised  such  care  as  men  of  ordi- 
nary prudence  and  caution  would  exercise  under  similar 
circumstances,  and,  if  he  has  not,  the  plaintiff  must  prove  it. 
Here  no  such  proof  was  made,  and  the  case  stands  as  one  of 
unavoidable  accident,  for  the  consequences  of  which  the 
defendants  are  not  responsible.  The  consequences  of  all  such 
accidents  must  be  borne  by  the  sufferer  as  his  misfortune. 
This  principle  is  recognized  and  affirmed  in  a  great  variety 
of  cases, — in  cases  where  fire  originating  in  one  man's  build- 
ing has  extended  to  and  destroyed  the  property  of  others ; 
in  cases  where  injuries  have  been  caused  by  fire  ignited  by 
sparks  from  steamboats  or  locomotives,  or  caused  by  horses 
running  away,  or  by  blasting  rocks ;  and  in  numerous  other 
cases  which  will  readily  occur  to  every  one." 

We  think  that  this  language  indicates  that  the  supreme 
court  of  the  United  States  would  adhere  to  the  older  and 
more  conservative  view  that  the  mere  ignition  by  sparks  is 
not /rma /a^{>  evidence  of  negligence  of  the  railroad  com- 
pany as  a  matter  of  law.  It  may  be  that  evidence  as  to  the 
approved  methods  for  preventing  emission  of  dangerous 
sparks  may  justify  an  inference  of  fact  that  the  fire  could 
not  have  been  thus  communicated  without  negligence.  This 
was  the  charge  of  the  court.    The  jury  were  given  permis- 
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sion,  from  the  mere  fact  of  the  ignition  by  sparks »  to  infer, 
if  they  could  as  a  matter  of  fact ,  that  it  was  caused  by  negli- 
gence; but  the  court  declined  to  charge  them,  as  a  matter  of 
law,  that  it  raised  a  presumption  of  negligence.  The  course 
of  the  court,  we  think,  was  well  within  the  rule,  as  we  under- 
stand the  cases,  which  the  supreme  court  of  the  United 
States  has  followed,  and  that  no  prejudice  was  done  to  the 
plaintiffs  in  the  charge  which  was  given.  The  judgment  is 
afBrmed. 


Pierce 

v: 

Bangor  &  A.  R.  Co. 

[Supreme  Judicial  Court  of  Maine ^  May  22^  igoo,) 

Fires  Set  by  Locomotives — Right  of  Railroad  to  Insure — Statute.* 
— The  liability  of  a  railroad  company  to  make  compensation  for 
injury  to  property  along  its  route  by  fire  communicated  by  a  locomo- 
tive engine  in  its  use,  created  by  statute  (Rev.  St.  c.  51,  §  64),  is 
co-extensive  with  the  right  given  to  the  railroad  company  by  the 
same  statute  to  insure  such  property. 

Same — Same — Same — Liability  for  Property  Not  Insurable. — For 
the  company  to  be  liable  there  must  be  such  elements  of  permanency 
in  the  situation  of  the  property  that  the  railroad  company  may  have 
a  reasonable  opportunity  to  protect  itself  against  its  liability  by 
insurance.  Upon  this  principle,  a  railroad  company  is  not  liable  for 
the  destruction  of  property,  under  the  statute,  temporarily  located 
along  its  route,  and  which  may  be  so  soon  and  so  readily  moved  that 
the  company  cannot,  by  the  exercise  of  reasonable  diligence,  protect 
itself  against  liability  by  insurance,  but  the  company  is  liable  under 
the  statute  for  merchandise,  lumber,  or  other  chattels  regularly  and 
permanently  located  along  its  route. 

Same — Same — Whether  Property  Insurable. — Held^  that  the  prop- 
erty of  the  plaintiff  destroyed  by  fire  communicated  by  a  locomotive 
engine  in  the  defendant's  use  had  such  elements  of  permanency  in 

♦See  Garrett  v.  Southern  Ry.  Co.  (C.  C.  A.),  ante  and  foot-note. 
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its  situation  and  other  conditions  as  to  place  it  within  the  protection 
of  the  statute. 

Witnesses — Memorandum  to  Assist  Memory. — The  plaintiff  testi- 
fied that  shortly  before  the  fire  he  had  taken  an  account  of  the  ship- 
knees,  the  property  destroyed  ;  that  in  the  first  instance  he  made  bis 
memoranda  upon  a  shingle,  and  subsequently,  upon  the  conclusion 
of  his  account  taking*,  he  transferred  the  result  of  his  account  to  a 
small  memorandum  book.  In  answering  a  question  as  to  the  numl>er 
and  sizes  of  these  ship-knees  destroyed,  he  was  allowed  by  the  court 
to  refer  to  the  small  memorandum  book  for  the  purpose  of  refreshing 
his  recollection,  against  the  defendant's  objection,  as  stated,  that 
"this  book  is  not  a  book  of  original  entry."  Held^  that  the  ruling- 
was  correct ;  that  for  this  purpose  it  was  not  necessary  that  the 
writing-  should  have  been  an  original  one. 

Same — Same. — Where  objection  is  made  because  the  witness,  after 
referring  to  his  memoranda,  had  no  independent  recollection  of  the 
facts  that  he  testified  to,  heldy  that  this  objection  is  also  unavailing. 
A  witness  may  be  allowed  to  assist  his  memory  by  referring  to  writ- 
ings, when  he  recollects  having  seen  the  writing  before,  althoug-h  he 
has  at  the  time  of  testifying  no  independent  recollection  of  the  facts 
mentioned  in  it,  if  he  remembers  that,  at  the  time  he  saw  the  writing 
before,  he  knew  the  contents  to  be  correct. 

(Official.) 

KxcKPTiONS  by  defendant  from  Piscataquis  county  supreme 
judicial  court.     Exceptions  overruled. 

Argued  before  Embry,  Haskei.i<,  Wiswei.1.,  Stkout,  and 
Savage,  J  J. 

H,  Hudson  and  M,  L.  Durgin^  for  plaintiff. 

F,  H.  Atpleton  and  H,  R.  Chaplin^  for  defendant. 

WiswELi«,  J.  This  is  an  action  to  recover  damages  for 
the  destruction  of  a  quantity  of  ship-knees  belonging  to  the 
plaintiff,  and  situated  along  the  route  of  the  defendant's 
«     «*  *  ^  railroad,  by  fire  communicated  by  a  locomotive 

Oaaa  stated.  '      "^  "^ 

engine  in  the  defendant's  use.  The  plaintiff's 
writ  contains  two  counts, — one,  alleging  that  the  destruction 
of  the  plaintiff's  property  by  fire  was  caused  by  the  defend- 
ant's negligence;  the  other,  based  upon  the  statute  (Rev.  St. 
c.  51,  §  64). 
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At  the  trial  there  was  no  controversy  as  to  the  nature, 
location,  or  description,  except  as  to  quantity,  of  the  plaintiff's 
property,  and  the  testimony  on  behalf  of  the  plaintiff,  as  to 
the  time  during  which,  and  the  manner  in  which,  he  had 
been  storing  these  ship-knees,  in  the  place  where  they  were 
when  destroyed  by  fire,  was  undisputed.  Consequently  the 
justice  presiding  instructed  the  jury,  in  effect,  that  the  defend- 
ant was  liable  under  the  statute,  and  that  they  need  not  con- 
sider the  allegations  of  the  defendant's  negligence.  To  this 
instruction  the  defendant  excepted,  the  only  question  pre- 
sented thereby  being  as  to  whether  the  nature,  situation,  and 
condition  of  the  plaintiff's  property,  and  the  length  of  time 
during  which  the  place  where  the  loss  occurred  had  been 
used  by  the  plaintiff  for  this  purpose,  were  such  as  to  bring 
this  property  within  the  meaning  and  protection  of  the  statute 
upon  which  this  count  in  the  writ  was  based. 

Prom  the  uncontradicted  testimony  upon  the  ^part  of  the 
plaintiff,  these  facts  appear  :  The  property  destroyed  by  fire 
was  along  the  route  of  the  defendant's  railroad;  in  fact,  it. 
was  within  and  about  a  storehouse  or  shed  on  the  company's; 
land,  placed  there  with  the  consent  of  the  defendant's  pred- 
ecessor in  the  ownership  of  the  road,  and  maintained,  since 
1892,  with  the  implied  consent  of  the  defendant.  It  was 
built  by  the  plaintiff  in  the  year  1881  or  1882,  for  the  purpose 
of  storing  ship-knees  therein.  The  shed  was  an  inexpensive 
one,  costing  originally,  as  testified  by  the  plaintiff,  about 
$125 ;  but  it  was  a  frame  building,  placed  upon  cedar  posts 
set  in  the  ground,  its  roof  was  boarded  and  shingled,  and  its 
sides  boarded,  although  the  lower  boards  were  removed  from 
time  to  time  as  the  plaintiff  had  occasion  to  do  so  for  the 
purpose  of  putting  in  or  taking  out  these  knees.  The  build- 
ing was  92  feet  long,  19  feet  wide,  and  16  feet  posted  on  the 
one  side,  and  11  to  12  feet  on  the  other. 

Prom  the  time  that  this  shed  was  first  built,  in  1882,  10 
years  before  the  defendant  commenced  the  operation  of  the 
railroad,  up  to  the  time  of  its  destruction  by  fire.   May  21, 
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1896,  it  had  been  continuously  used  by  the  plaintiff  for  the 
storage  of  knees,  which  he  was  engaged  in  the  business  of 
buying,  getting  out  himself,  and  selling;  and  during  all  of 
that  time,  according  to  the  undisputed  testimony  in  behalf 
of  the  plaintiff,  he  had  also  occupied  the  land  in  the  immedi- 
ate vicinity  of  the  shed  for  the  purpose  of  piling  there  these 
knees.  A  portion  of  the  knees  was  each  year  brought  there 
upon  the  defendant's  railroad,  unloaded  from  a  siding  near 
the  shed,  hauled  some  distance  by  the  plaintiff  to  his  mill  to 
be  finished  or  dressed,  and  then  hauled  back  to  the  store- 
house, where  and  about  which  they  were  stored  until  sold, 
when  they  were  generally  shipped  over  the  defendant's  rail- 
road. The  plaintiff  testified  that  this  business  had  amounted 
during  these  years  to  something  about  $7,000  each  year. 

Under  these  circumstances,  we  think  that  the  plaintiff's 
property,  that  outside  of  the  shed  as  well  as  inside,  came 
within  the  protection  of  the  statute,  and  that  the  ruling  that 
the  defendant  was  liable  for  its  destruction  by  fire  admitted 
to  have  been  communicated  by  one  of  its  engines  was  correct. 

When  this  statute  was  first  considered  by  the  court  in 
Chapman  v.  Railroad  Co.,  37  Me.  92,  the  court  construed  it 
as  giving  to  the  railroad  company  a  right  to  insure  property 

along  its  route  coextensive  with  the  company's 
liSSSSSuv^s-      liability  for  its   destruction.     **To   make   this 

Riffbt  of  Railroad      .    ,.   .       .  .  r  *.•       t  i 

to  Insure-  right  to  lusurc  property  of  any  practical  value 

to  the  corporation,  the  property  must  be  of  such 
a  character  and  so  situated  as  to  render  insurance  practicable 
by  the  use  of  reasonable  diligence. '  *  And  it  was  then  decided 
that  a  railroad  company  is  not  liable  under  this  statute  for 
property  which  is  so  temporarily  located  along  its  route  that 
the  company  does  not  have  a  reasonable  opportunity  to 
insure  it. 

This  general  principle  has  been  followed  by  the  court  in 
all  of  the  cases  that  have  come  before  it.  For  instance,  in 
Chapman  v.  Railroad  Co,  ^  supra,  the  court  held  that  the 
property  destroyed  by  fire  had  no  established  location,  that 
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it  was  deposited  and  removed  with  such  facility  as  to  render 
insurance  impracticable  and  unavailable,  and  that  conse- 
quently it  was  not  within  the  meaning  of  the  statute.  In 
l/owney  v.  Railroad  Co.,  78  Me.  479,  7  Atl.  381,  the  decision 
of  the  court  that  the  company  was  not  liable  was  based  upon 
the  fact  that  the  property  destroyed  consisted  of  movable 
articles,  temporarily  placed  near  the  railroad  track,  as  in  the 
case  of  Chapman  v.  Railroad  Co. 

But  in  Stearns  v.  Railroad  Co.,  46  Me.  95,  to  recover 
damages  for  the  destruction  of  a  chair  factory,  the  machinery 
and  tools  therein,  and  chairs  wholly  or  partially  manufac- 
tured, together  with  stock  used  in  their  manufacture  ;  in 
Bean  v.  Railroad  Co.,  63  Me.  294,  to  recover  for  the  destruc- 
tion of  a  stock  of  goods  in  a  store  occupied  by  the  plaintiff 
near  the  railroad  track ;  and  in  Thatcher  v.  Railroad  Co., 
85  Me.  502,27  Atl.  519,  to  recover  for  the  destruction  of  a 
quantity  of  lumber  stored  upon  a  piling  ground  near  the 
defendant's  track,  which  had  been  used  by  the  plaintiff  for 
the  same  purpose  for  a  number  of  years  in  connection  with 
his  mill,  with  the  knowledge  of  the  defendant  company, 
which  had  built  side  tracks  to  facilitate  the  shipping  of 
lumber  from  the  piling  place, — ^this  court  held  that  in  each 
of  these  cases  the  railroad  company  was  liable. 

The  distinction  between  these  two  classes  of  cases   is  well 
marked.     They  are  all  decided  upon  the  construction  of  the 
statute  laid  down  by  the  court  in  the  first  case   in   which   it 
was  considered  ;  that  is,  that  the  liability  of  the 
company  should  be  co-extensive   only   with  its  laSSlLiSiiTty 
practical    opportunity   to   insure   the   property  g^SSSfe?^^*** 
along   its  route  for  which   it  might  be  liable. 
For  the  company  to  be  liable  there  must   be   such   elements 
of  permanency  in  the   situation  of   the   property  that  the 
railroad   company  may   protect    itself  against  its  liability 
by     insurance.     Upon  this    principle   a   railroad  company 
is  not    liable    for  the   destruction  of  property,   under  the 
statute,   temporarily  located   along    its    route,   and   which 
may  be  so  soon  and  so  easily  moved    that   the  company 
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cannot,  by  the  exercise  of  reasonable  diligence,  pro- 
tect itself  against  liability  by  insurance  ;  but  the  com- 
pany is  liable  under  the  statute  for  merchandise,  lumber, 
or  other  chattels  regularly  and  permanently  located  along  its 
route. 

It  is,  of  course,  unnecessary  in  any  of  these  cases  that  the 
identical  articles  should  remain  situated  along  the  route  for 
any  particular  length  of  time.     These  may  be  constantly 

changing,  as  do  the  various  articles  in  a  stock 
w&'^Sranbiik      ®^  goods,  whilc   the    stock  itself,  replenished 

from  time  to  time,  remains  permanently  in  the 
place  designed  for  it.  The  permanency  here  refetred  to 
means  the  permanent  use  of  the  particular  place  for  the  same 
kind  of  articles  or  goods.  We  think  that  the  character  of 
this  property  belonging  to  the  plaintiff,  and  the  long-con- 
tinued use  that  he  had  made  of  this  storehouse,  and  its 
immediate  vicinity,  for  the  purpose  of  storing  there  his  ship- 
knees,  continuously  since  1882,  clearly  bring  the  case 
within  the  meaning  of  the  statute. 

For  the  purpose  of  proving  the  number  and  sizes  of  the 
knees  destroyed,  the  plaintiff  testified  that  on  the  12th  and 
13th  days  of  May,  a  few  days  before  the  fire,   he  took  an 

account  of  the  same,  in  the  first  instance  mak- 
ing his  memoranda  upon  a  shingle,  the  result 
of  which  he  later,  on  the  afternoon  of  the  13th, 
transferred  to  a  small  memorandum  book.  In  answering  a 
question  as  to  the  number  and  sizes  of  the  knees  that  he  had 
taken  an  account  of,  he  referred  to  this  memorandum  book» 
when  the  counsel  for  the  defense  objected  to  such  reference, 
giving  as  a  reason  that  'Hhis  book  is  not  a  book  of  original 
entry.'*  The  court  overruled  the  objection,  and  allowed  the 
witness  to  refer  to  this  book  for  the  purpose  of  refreshing 
his  recollection.  The  absence  of  the  shingle  upon  which  the 
original  memoranda  were  made  was  unaccounted  for.  To 
this  ruling  the  defendant  excepted. 

Objection  is  now  made  because  the  witness  after  referring 
to  his  memoranda  had  no  independent  recollection  of  the 
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fact  that  be  testfied  to.     But  this  did  not  appear  to   be   the 
case  at   the  time,   and  objection  was  not  made    . 

'  Same— Same. 

at  the  time  for  this  reason.  The  justice  pre- 
siding^ only  ruled  that  the  witness  might  refer  to  his  book 
containing  memoranda,  made  at  the  close  of  his  stock  taking, 
to  refresh  his  recollection,  and  the  objection  was  that  he 
should  not  be  allowed  to  look  at  the  book  even  for  that  pur- 
pose, because  it  was  not  the  book  of  original  entry.  For 
this  purpose  it  was  not  necessary  that  the  writing  should 
have  been  an  original  one. 

But,  even  if  the  objection  now  urged  had  been  made  at  the 
time,  we  think  that  it  would  have  been  unavailing.  A  wit- 
ness may  be  allowed  to  assist  his  memory  by  referring  to 
writings,  "where  the  witness  recollects  having  seen  the 
writing  before,  and,  though  he  has  now  no  independent 
recollection  of  the  facts  mentioned  in  it,  yet  he  remembers 
that,  at  the  time  he  saw  it,  he  knew  the  contents  to  be  cor- 
rect."    1  Greenl.  Ev.  §  437. 

When  the  testimony  relates  to  dates,  figures,  amounts,  or 
quantities,  which  can  be  retained  in  the  memory  with  diffi- 
culty, if  at  all,  this  rule  is,  we  believe,  a  necessary  and  wise 
one,  and  is  productive  of  more  good  than  harm.  The  rule 
as  above  stated  is  quoted  in  full  and  with  approval  in  Dugan 
V.  Mahoney,  11  Allen  572. 

The  only  question  raised  by  the  defendant's  motion  for  a 
new  trial  is  as  to  the  amount  of  damages  assessed  by 
the  jury,  as  this  was  the  only  question  submitted  to  the 
jury.  But  this  ground  for  a  new  trial  is  not  urged  by  the 
defendant's  counsel  in  argument,  and  we  think  that 
the  amount  of  the  damages  assessed  was  authorized  by  the 
evidence. 

Motion  and  exceptions  overruled. 
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.     Illinois  Cent.  R.  Co. 

V, 

Bentz. 

{Circuit  Court  of  Appeals,  Sixth  Circuit,  February  12,  /goo.) 

Death  of  Engineer — Negligence  of  Telegraph  Operator — Fellow 
Servants.* — If  the  death  of  a  locomotive  eng-ineer  resulted  from  the 
negligence  of  a  telegraph  operator  in  failing  to  keep  the  train  dis- 
patcher advised  as  to  the  whereabouts  of  the  engineer's  train,  there 
could  be  no  recovery  for  the  death,  as  such  negligence  was  at  common 
law  that  of  deceased's  fellow  servant. 

Error  by  defendant  to  the  circuit  court  of  the  United 
States  for  the  Western  district  of  Tennessee.     Reversed, 

This  is  a  writ  of  error  to  review  a  judgment  of  the  circuit 
court  for  the  Western  district  of  Tennessee  in  favor  of  Isabella 
Bentz  against  the  Illinois  Central  Railroad  Company. 
Isabella  Bentz  is  the  widow  of  Ed.  Bentz,  who  was  an  en- 
gineer on  a  locomotive  engine  of  one  of  the  freight  trains  of 
the  defendant  company,  and  was  killed  by  a  collision 
between  two  trains  of  that  company  at  a  point  two  miles 
north  of  the  town  of  Russell,  in  the  state  of  Tennessee.  This 
action  was  brought  under  the  statute  of  Tennessee  providing 
for  damages  for  injury  by  wrongful  death.  The  evidence 
disclosed  the  facts  to  be  as  follows :  Bentz's  train  was 
freight  train  No.  84.  The  train  with  which  it  collided  was 
freight  train  No.  81.  Bentz's  train  was  running  north  from 
Jackson,  Tenn.,  towards  Martin,  Tenn.,  a  distance  of  53 
miles.  The  only  telegraph  station  open  at  night  between 
Jackson  and  Martin  was  at  Milan,  23  miles  from  Jackson. 
The  train  dispatcher  was  at  Jackson.  Bentz's  train  left 
Jackson  at  2  :40  a.  m.  on  the  morning  of  June  10,  1897,  and 

*See  notes  at  end  of  case. 
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proceeded  north.  It  approached  Milan  about  20  minutes  after 
4.  The  engineer  blew  for  the  semaphore  signal,  which  was 
set  at  red,  and  failed  to  receive  the  white  signal  in  reply. 
He  blew  again  when  about  200  feet  from  it,  and  the  trainmen 
testify  that  then  the  red  signal  turned  to  white.  The  tele- 
graph operator  denies  that  the  signal  was  whistled  for,  or 
that  the  white  light  was  signaled.  However  this  may  be, 
the  train  then  proceeded  north  from  Milan  towards  Martin, 
which  was  the  next  telegraph  station  open  at  night,  and  at  a 
point  two  miles  north  of  Russell,  in  going  round  a  curve, 
collided  with  train  No.  81,  coming  south.  Bentz  jumped  to 
save  his  life,  and  was  killed  by  the  fall.  The  collision  took 
place  about  5:20  in  the  morning.  At  4:30  that  morning 
freight  train  81  was  reported  to  the  train  dispatcher  as  being 
at  Martin,  and  orders  for  its  proceeding  were  asked  for. 
Thereupon  the  train  dispatcher  asked  l/oving,  the  telegraph 
operator  at  Milan,  over  the  wire,  whether  train  84  had  come 
in  sight.  lyoving  replied  that  it  had  not  passed,  and  was  not 
in  sight.  Thereupon  the  train  dispatcher  sent  identical 
orders,  one  to  Martin,  to  81,  and  one  to  Milan,  to  84,  direct- 
ing that  the  two  trains  meet  at  Idlewild,  a  point  10  or  12  miles 
north  of  Milan  and  7  miles  south  of  Russell.  This  order 
was  acknowledged  (or  "O.  K.*d,"  as  the  phrase  is)  by  the 
telegraph  operators  at  Milan  and  at  Martin.  The  theory  of  the 
defendant  company  is  that  Bentz  and  the  conductor  in  charge 
of  his  train  ran  through  Milan  in  spite  of  the  red  signal  and 
without  waiting  for  the  white  light.  At  the  conclusion  of  all 
the  evidence,  counsel  for  the  defendant  requested  the  court 
to  charge  the  jury  that  from  the  evidence  introduced  it  was 
apparent  that  the  accident  was  caused  either  by  the  negli  - 
gence  of  the  telegraph  operator  at  Milan,  who  was  a  fellow 
servant  of  Bentz,  or  by  Bentz's  own  negligence,  and  that 
they  must  therefore  return  their  verdict  for  the  defendant. 
This  the  court  refused.  The  jury,  under  the  charge  of  the 
court,  returned  a  verdict  for  plaintiff,  on  which  judgment 
was  entered. 
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C  G,  Bond^  for  plaintiff  in  error. 
5.  D,  Hays^  for  defendant  in  error. 

Before  Tapt,  Lurton,  and  Day,  Circuit  Judges. 

Taft,  Circuit  Judge  (after  stating  the  facts  as  above) . 
If  Bentz  disregarded  the  red  signal,  and  passed  Milan 
without  waiting  until  the  white  signal  was  shown  him,  it  is 
not  disputed  that  the  resulting  collision  would  have  been  due 
to  his  negligence,  and  that  he  could  not  recover  from  the 
company.  The  only  other  possible  theory  of  the  accident  is 
that  the  telegraph  operator  gave  the  white  signal  to  Bentz , 
the  engineer,  as  the  men  on  Bentz's  train  testify  he 
did,  and  that,  when  he  was  asked  a  few  minutes  later 
by  the  train  dispatcher  at  Jackson  whether  the  train 
had  passed,  he  negligently  forgot  the  fact.  If  he  had 
then  remembered  that  Bentz's  train  had  passed  his  sta- 
tion 15  minutes  before,  and  had  so  informed  the  opera- 
tor; it  would  have  been  entirely  within  the  power  of  the  train 
dispatcher  either  to  hold  81  at  Martin,  or  to  permit  it  to  run 
on  to  Greenfield,  a  distance  of  nine  miles,  and  there  wait  the 
coming  of  Bentz's  train.  The  failure  of  the  telegraph  opera- 
tor to  keep  the  train  dispatcher  advised  as  to  the  wherea- 
bouts of  Bentz's  train  was  the  cause  of  the  collision,  and  the 
only  cause,  unless  Bentz  contributed  to  it  by  his  own 
negligence,  as  already  explained.  We  have  already  decided 
in  this  court,  in  the  case  of  Railroad  Co.  v.  Camp,  31  U.  S. 
App.  213,  13  C.  C.  A.  233,  65  Fed.  952,  that  at  the  common 
law  (and  there  is  no  statute  in  Tennessee)  a  telegraph  opera- 
tor is  the  fellow  servant  of  an  engineer.  See,  also.  Railroad 
Co.  V.  Clark,  16  U.  S.  App.  17,  6  C.  C.  A.  281,  57  Fed. 
125 ;  Slater  v,  Jewett,  85  N.  Y.  61 ;  Sutherland  v.  Railroad 
Co.,  125  N.  Y.  737,  26  N.  E.  609;  Reiser  v,  Pennsylvania 
Co.,  152  Pa.  St.  38,  25  Atl.  175;  McKaig  z;.  Railroad  Co. 
(C.  C),  42  Fed.  288.  The  fact  that  the  supreme  court  of 
Tennessee,  in  the  case  of  Railroad  Co.  v,  De  Armond,  86 
Tenn.  73,  5  S.  W.  600,  had  taken  another  view  of  this  ques- 
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tion,  nnder  the  department  theory  of  fellow  servants,  which 
prevails  in  the  state  courts  of  that  state,  was  noted  in  the 
Camp  Case,  and  the  view  of  the  Tennessee  court  was  dis- 
sented from.  If  the  De  Armond  Case  is  the  authority  which 
was  followed  by  the  learned  judge  at  the  circuit,  the  Camp 
Case  could  not  have  been  called  to  his  attention.  The  jury, 
on  the  facts  of  the  case,  because  the  injury  occurred  through 
the  negligence  of  a  fellow  servant  of  the  plaintiff's  husband, 
should  have  been  directed  to  bring  in  a  verdict  for  the  defend- 
ant. The  judgment  of  the  court  below  is  reversed,  with 
directions  to  order  a  new  trial. 


NOTES. 

Telegraph  Operator  as  Fellow  Servant  of  Trainmen. — In  Oregon, 
etc*,  Ry.  Co.  v.  Frost,  74  Fed.  Rep.  %S,  it  was  held  that  a  local  tele- 
graph operator  at  a  station,  who  receives  and  delivers  the  orders  of 
the  train  dispatcher  is  the  fellow  servant  of  the  employees  of  the 
rail]X>ad  company  in  charge  of  a  train. 

A  station  telegraph  operator  is  a  fellow  servant  of  a  locomotive 
engineer.  Dana  v.  New  York  C.  &  H.  R.  R.  Co.,  23  Hun  (N.  Y.)  473 ; 
Price  V.  Detroit,  etc.,  R.  Co.,  145  U.  S.  651  (affirmed  by  divided  court) ; 
Baltimore  &  O.  R.  Co.  v.  Camp,  65  Fed.  Rep.  952, 13  C.  C.  A.  233. 

A  teleg^ph  operator,  who  is  also  the  station  ag^ent,  is  a  fellow 
servant  of  a  fireman  on  a  locomotive.  Reiser  v.  Pennsylvania  Co., 
152  Pa.  St.  38,  25  Atl.  Rep.  175  ;  Dealey  v.  Philadelphia  &  R.  R.  Co. 
<Pa.),  3  Cent.  Rep.  112. 

Where  the  function  of  the  operator  is  to  merely  transmit  the  dis- 
patcher's orders  to  the  trainmen,  he  is  their  fellow  servant.  Balti- 
morci,  etc,  R.  Co.  v.  Camp,  65  Fed.  Rep.  952,  31  U.  S.  App.  213. 

The  negligence  of  a  telegraph  operator  in  failing  to  stop  a  train 
and  deliver  the  dispatcher's  orders  whereby  a  collision  was  caused, 
and  plaintiff,  a  fireman  on  one  of  such  trains  was  injured,  is  the  negli- 
gence of  a  fellow  servant.  McKaig  v.  Northern  Pac.  R.  Co.,  42  Fed. 
Rep.  288. 

A  telegraph  operator  who  is  charged  with  the  duty  of  displaying 
signals  to  regulate  the  movement  of  trains  is  a  fellow  servant  with  a 
locomotive  engineer,  preventing  the  latter  from  recovering  for  an  in- 
jury received  through  the  negligence  of  the  other,  when  no  charge  of 
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incompetency  is  made.    Monagan  v.  New  York  C.  &  H.  R.  R.  Co.,  45 
Hun  113,  9  N.  Y.  S.  R.  672. 

Where  the  operator  fails  to  perform  his  duty  of  so  signalling  trains 
as  to  keep  them  sufficiently  apart,  his  negligence  is  that  of  a  fellow 
servant  of  a  fireman.  Cincinnati,  etc.,  R.  Co.  v,  Clark,  57  Fed.  Rep. 
125, 16  U.  S.  App.  17. 

A  telegraph  operator  who  is  intrusted  with  the  receiving  and  de- 
livering messages  from  the  company's  train  dispatcher  to  the  persons 
operating  trains  is  a  fellow  servant  with  a  fireman  on  a  train.  Mc- 
Kaig  V.  Northern  Pac.  R.  Co.,  42  Fed.  Rep.  288. 

In  Slater  v.  Jewett,  85  N.  Y.  61,  5  Am.  &  Eng.  R.  Cas.  515,  it  was 
held  that  a  fireman  was  the  fellow  servant  of  an  operator. 

A  telegraph  operator  is  not  a  fellow  servant  of  a  fireman  on  a  wild- 
cat train.  Sheehan  v.  New  York  C.  &  H.  R.  R,  Co.,  12  Am.  &  Eng. 
R.  Cas,  235,  91  N.  Y.  332,   reversing  25  Hun  310. 

Same — Contrary  Decisions. — In  certain  cases  arising  in  jurisdic- 
tions where  the  different  department  limitation  obtains,  it  has  been 
held  that  the  telegraph  service  is  distinct  from  that  in  which  train- 
men are  employed,  and  that  the  servants  in  the  two  departments  are 
therefore  not  fellow  servants.  Madden  v,  Chesapeake,  etc.,  R.  Co.» 
28  W.  Va.  610,  57  Am.  Rep.  695  ;  East  Tennessee,  V.  &  G.  R.  Co.  v. 
De  Armond,  86  Tenn.  73,  6  Am.  St.  Rep.  816. 

Under  the  provisions  of  Miss.  Const.  1890,  §  193,  which  recognizes 
the  different  department  limitation,  it  has  been  held  that  a  telegraph 
operator  and  a  locomotive  fireman  are  not  fellow  servants.  Illinois 
Cent.  R.  Co.  v.  Hunter,  70  Miss.  471. 

In  Frost  v.  Oregon,  etc.,  R.  Co.  (C.  C),  69  Fed.  Rep.  936,  it  was 
held  that  an  operator  acted  as  vice  principal  in  giving  an  engineer 
notice  of  a  change  of  time  in  the  movement  of  his  train. 

In  Hogan  v.  Missouri,  etc.,  R.  Co.,  88  Tex.  679,  it  was  held  that 
operators  who  ordered  the  movements  of  trains  were  not  the  fellow 
servants  of  engineers. 

In  Hall  V.  Galveston,  etc.,  R.  Co.,  39  Fed.  Rep.  18,  it  was  held  that 
the  master  was  liable  for  the  operator's  neglect  for  failure  to  report 
a  defect  in  the  roadbed,  whereby  a  brakeman  was  injured. 
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Lbllis 

V. 

Michigan  Cent.  R.  Co.  et  aL 

{.Supreme  Court  of  Michigan^  May  r^,  igoo.) 

Liability  of  Company  Transferring  Cars  for  Death  of  Employee  of 
Receiving  Company.* — A  railroad  company  transferring'  cars  loaded 
with  lumber  to  another  carrier,  is  not  liable  for  the  death  of  an  em- 
ployee of  the  latter  caused,  after  the  cars  have  been  inspected  by  the 
receiving  company,  by  reason  of  defective  sides  takes  used  to  hold 
the  lumber  in  place. 

Fellow  Servants — Car  Inspector  and  Switchman.f  — An  inspector 
of  foreign  cars  and  a  switchman  employed  in  switching  them,  where 
they  are  employees  of  the  same  railroad,  are  fellow  servants. 

Inspection  of  Foreign  Cars — Liability  to  Employees. { — Where  a 
railroad  has  employed  a  competent  inspector  of  foreign  cars,  it  is  not 
responsible  to  its  employees  handling  such  cars  for  any  negligence 
of  the  inspector  in  the  discharge  of  his  duties. 

Erkor  by  plaintiff  to  Shiawassee  county  circuit  court. 
Affirmed. 

Lehman  Bros.  &  Stivers  (Nayin  &  Sheahariy  of  counsel), 
for  appellant. 

Lawrence  &  Butterfieldy  for  appellee  Michigan  Cent.  R, 
Co. 

T.  W.  Whitney  (Alex  L.  Smithy  of  counsel),  for  appellee 
Ann  Arbor  R.  Co. 

•See  Missouri,  K.  &  T.  Ry.  Co.  v.  Merrill  (Kan.),  17  Am.  «&  Bng. 
R.  Cas.,  N.  S.,  470,  and  note,  p.  480 ;  Glynn  v.  Cent.  R.  R.  (Mass.),  17 
Id,  482,  and  note,  p.  485. 

iSee  note,  14  Am.  &  E^ng.  R.  Cas.,  N.  S.,  558. 

isce  Missouri,  K.  &  T.  Ry.  Co.  v.  Merrill  (Kan.),  17  Am.  &  Eng.  R. 
Cas.,  N.  S.,  470,  and  note,  p.  481. 
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MooREi  J.  Stephen  lyellis,  plaintiff's  intestate,  was  a 
switchman  at  work  in  the  yards  of  the  Michi^^an  Central  Rail- 
road Company  in  Detroit.  A  car  load  of  timber  had  been 
^    ^^^         unloaded  at  Cadillac,  Mich.,  upon  a  flat  car. 

Oase  stated.  '^ 

The  Ann  Arbor  Railroad  Company  broug^bt 
this  car  to  Ann  Arbor,  where  it  was  transferred  to  the  Mich- 
igan Central  Railroad,  and  conveyed  by  it  to  Detroit.  There 
were  pockets  on  the  sides  of  the  flat  car,  4  inches  by  4  inches 
in  size,  into  which  to  put  stakes  to  hold  the  load  in  place. 
It  is  claimed  the  persons  loading  the  car  used  for  stakes  2x4 
scantling,  joining  the  tops  together  by  nailing  a  strip  of  board 
thereto.  During  the  switching  of  the  car  in  the  yard  at  Detroit 
one  or  more  of  these  stakes  gave  way.  Some  of  the  timbers 
fell  upon  Mr.  Lellis,  who  received  injuries  from  which  he 
soon  thereafter  died.  His  widow  was  appointed  administra- 
trix, and  brought  th.is  suit.  The  circuit  judge  directed  a  ver- 
dict in  favor  of  the  defendants.  The  case  is  brought  here  by 
writ  of  error. 

It  is  the  claim  of  the  defendants  that  the  stakes  are  not  part 
of  the  equipment  of  the  car,  but  are  part  of  the  load.  One 
witness  so  swore.  It  is  also  claimed  that  it  is  a  matter  of 
common  knowledge  upon  the  part  of  those  at  all  familiar 
with  the  loading  and  shipping  of  lumber  and  timber  upon 
flat  cars  in  this  state  that  the  stakes  are  no  part  of  the  car, 
but  the  stakes  are  furnished  by  the  shipper,  and  when  the 
timber  or  lumber  is  unloaded  the  stakes  are  not  returned 
with  the  empty  flat  car,  but  a  new  set  of  stakes  is  provided 
each  time  the  car  is  loaded.  It  is  said  :  The  stakes  being 
regarded  as  a  part  of  the  load,  the  company  was  not  liable. 
The  Michigan  Central  Railroad  employed  an  inspector,  whose 
duty  it  was  to  inspect  the  cars  upon  their  arrival  at  the  junc- 
tion before  the  cars  passed  into  the  switching  yard.  This 
inspector,  Mr.  Fenwick,  was  on  duty  when  this  car  arrived. 
It  was  the  duty  of  the  inspector,  if  he  found  a  car  was  not  in 
a  condition  to  go  forward  safely,  to  mark  it,  ''Rejected," 
and  send  it  to  the  transfer  house.     A  record  is  kept  of  the 
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rejected  cars,  but  no  record  is  kept  of  those  which  are  not 
rejected.  The  record  did  not  show  that  this  car  was  marked, 
"Rejected.*'  If  the  inspection  was  faulty,  and  would  have 
revealed  the  defect  if  the  inspector  was  not  neRli^^ent,  the 
negligence  of  the  inspector  was  the  negligeuce  of  a  fellow 
servant,  and  the  plaintiff  cannot  recover, — citing  Smith  v. 
Potter,  46  Mich.  258,  9  N.  W.  273;  Dewey  v.  Railway  Co., 
97  Mich.  329,  52  N.  W.  942,  56  N.  W.  756.  22  L,.  R.  A.  292 ; 
Jarman  v.  Railway  Co.,  98  Mich.  135,  57  N.  W.  32. 

The  defendant  the  Ann  Arbor  Railroad  Company  is  not 
liable,  under  the  authority  of  Fowlest^.  Briggs,  116  Mich.  425, 
74  N.  W.  1046,  40  L.  R,  A.  528.     The  question 
whether  it  was  the  duty  of  that  company  to  fur-    SJirSSiSftS?" 
nish  its  cars  with  stakes  is  not  necessarily  in     Death  of 

Bmployee  of 

the  case,  and  upon  it,  therefore,  we  express  no    JJSJ*^'™'  ^"*" 
opinion. 

If  the  defendant  the  Michigan  Central  Railroad  Company 
is  liable,  it  must  be  because  it  failed  to  provide  inspection 
which  would  have  disclosed  to  the  inspector  the  dangerous 
condition  of  this  load.     It  is  established  by  the    ,  „     „ 

"^  Fellow  Berr- 

testimony  that  this  company  did  provide  a  com-  ^^cSand 
petent  inspector.  He  either  failed  to  make  "  ^«^«»«»- 
any  inspection,  or  made  a  faulty  one.  In  either  case,  under 
the  decisions  of  this  court,  the  defendant  is  relieved  from 
any  liability.  This  inspector  and  Mr.  I^ellis,  the  switchman, 
were  fellow  servants  engaged  in  the  same  common  employ- 
ment. This  is  not  a  case  involving  the  duty  to  furnish  safe 
machinery,  and  to  see  that  it  is  kept  in  proper  repair.  It  is 
a  case  involving  the  duty  of  a  railroad  company  which  is 
daily  receiving,  as  it  is  bound  to  do,  cars  from  other  com- 
panies for  immediate  transshipment  over  its  own  road.  Its 
duty  towards  its  employees  is  to  provide  a  competent  inspec- 
tor to  inspect  these  cars  when  so  received,  and  to  determine 
whether  they  are  in  proper  condition  for  transshipment, — 
this  for  the  reason,  as  is  well  known,  that  cars  are  apt  to 
become  injured  while  being  transported.     Immediate  super- 
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vision  in  such  cases  by  '*either  the  ultimate  or  representative 

principal* '  is  impossible.     When  a  company  has  employed 

such  an  inspfector,  it  has  performed  its  full  duty.     The  rule 

^      ^       is  a  just  and  reasonable  one.     Employees  under- 

Inapeotion  of  <-      «r 

E?ibi8ty  to"~      Stand  this ,  a  nd  contract  with  reference  to  it .  They 
Kmpioyees.  kuow  that  the  master  is  not  liable  where  it  has 

employed  competent  servants  to  perform  the  work  of  the  same 
common  employment.  The  rule  is  so  well  stated  by  the  late 
Justice  Campbell  in  Smith  v.  Potter,  46  Mich.  258,  9  N. 
W.  273,  that  I  quote  it :  "In  such  a  business  as  requires  the 
employment  of  a  multitude  of  persons,  beyond  the  possible 
constant  supervision  of  either  the  ultimate  or  representative 
principal,  there  can  be  no  negligence,  without  the  failure  to 
use  such  precaution  in  choosing  agents  and  guarding  against 
perils  as  diligent  prudence  and  foresight  require.     When  the 
principal  has  done  all  that  can  be  reasonably  required  of  him 
to  prevent  risks  to  his  servants,  he  has  done  all  that  he  owes 
them.     In  the  present  case  he  appears,  beyond  dispute,  to 
have  done  all  this ;  and,  if  the  inspectors  committed  an  error, 
or  were  guilty  of  negligence,  he  is  not  to  blame  for  it.     The 
work  done  is  to  be  done   at   all  hours,  and  at  every ,  place 
where  there  are  railroad  connections  with  other  roads.     It  is 
not  a  duty  of  management  or  general  supervision,  but  a  task 
for  which  nothing  is  required  but  fidelity  and  mechanical 
knowledge  of  a  comparatively  limited  kind.     It  is  such  work 
as  would   seldom   be   delegated   to  an  officer  of  extensive 
responsibility,  who  has  other  interests  to  look  after.    But, 
whatever  be  its  quality,  it  was  in  this  case  not  claimed  to 
have  been  placed  in  wrong  hands.     Nothing  more  could  be 
asked   of  the  employer."     The  facts  in  that  case  are  not 
materially  different  from  those  in  the  present.     It  was  also 
said  in  Dewey  v.  Railroad  Co.,  97  Mich.  334,  52  N.  W.  942, 
56  N.  W.  757,  22  L.  R.  A.  294  (Mr.  Justice  Long  deliver- 
ing the  opinion) :     '*The  master  must  undoubtedly  exercise 
care  in  the  selection  of  inspectors,  to  see  that  cars  are  not 
improperly  loaded  or  overburdened,  so  that  they  are  danger- 
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ons  to  employees ;  but,  after  this  has  been  done,  it  cannot  be 
claimed  that  the  master  is  to  be  held  responsible  for  the 
faithful  performance  of  the  inspector's  duty.  Any  other  rule 
than  this  would  make  railroad  companies  insurers  of  the  lives 
and  limbs  of  employees.' '  Is  not  this  case  within  the  reason- 
ing of  the  Potter  Case?  In  that  case  the  deadwoods  of  one 
car,  which  was  rather  lower  than  the  other,  had  been  loos- 
ened, and  were  leaning  down  so  that  the  deadwoods  of  the 
lower  car  went  partially  under  those  of  the  higher  one,  catch- 
ing the  plaintiff's  arm.  Whether  the  car  was  started  out  by 
the  other  road  in  this  condition,  does  not  appear.  Would  it 
have  made  any  difference  had  this  been  the  case?  Is  the 
receiving  railroad  liable  when  another  road  has  transferred 
to  it  a  car  defective  in  construction,  and  not  liable  when  the 
defect  has  occurred  during  the  transshipment?  Is  not  the 
duty  of  the  inspector  the  same  in  both  cases?  Is  he  not  as 
much  bound  to  reject  the  car  in  one  case  as  in  the  other? 
Can  the  receiving  company  act  in  any  other  way  than  through 
an  inspector?  It  does  not  have,  cannot  have,  and  is  not  by 
law  required  to  have  any  other  employee  than  an  inspector  to 
determine  when  cars  received  from  another  road  are  in  condi- 
tion fit  for  transportation  over  its  own  road?  Suppose  a  case 
where  the  stakes  used  were  originally  sufficient,  but  one  or  more 
had  become  broken  by  accident  in  transportation,  and  new 
stakes  supplied  by  the  trainmen ,  which  were  insufficient;  would 
the  receiving  road  be  liable  for  the  failure  of  judgment  or 
neglect  on  the  part  of  the  inspector?  The  case  of  Morton  v. 
Railroad  Co.,  81  Mich.  423,  46  N.  W.  Ill,  has  no  bearing 
upon  the  question  now  before  the  court.  The  question  of 
inspection  now  before  us  was  not  involved  in  the  case.  The 
brake  chain,  furnished  by  the  defendant  company  itself,  was 
found  to  be  insufficient  in  size  and  strength.  The  company 
sought  to  defend  on  the  ground  that  it  had  provided  a  suita- 
ble person  to  test  and  inspect  the  chain.  The  Potter  Case 
was  not  mentioned  in  the  decision,  and  there  was  no  occa- 
sion for  referring  to  it.     In  Van  Dusen  v.  Letellier,  78  Mich. 
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492,  44  N.  W.  572,  the  sole  question  was  the  duty  of  the 
defendants — lumbering  manufacturers — to  construct  safe 
docks.  Held,  that  the  duty  could  not  be  delegated  to  an 
inspector.  That  decision  has  nothing  to  do  either  with  the 
facts  or  the  principle  of  this.  Smith  v.  Potter  was  cited  with 
approval  and  distinguished.  Mr.  Justice  Morsb,  who 
wrote  the  leading  opinion,  cast  no  doubt  upon  the  Potter 
Case.  The  chief  justice  concurred  in  the  result.  Justicb 
Champlin  concurred  in  reversing  the  judgment  because  in 
that  case  he  did  not  think  the  duty  of  inspection  could  be 
delegated,  while  JuSTiCB  Campbelx^  dissented  for  errors 
upon  the  record.  The  only  doctrine,  therefore,  established 
by  that  case  is  that  the  defendants  could  not  delegate  their 
duty  to  construct  safe  docks,  so  as  to  relieve  themselves 
from  liability.  Smith  z/.  Potter  has  been  cited  with  appro- 
val by  this  court  in  the  following  cases :  Jarman  v.  Railway 
Co.,  98  Mich.  135,  57  N.  W.  32;  Brewer  v.  Railroad  Co., 
56  Mich.  627,  23  N.  W.  440;  Hunn  v.  Railroad  Co.,  78 
Mich.  513,  518,  41  Am.  &  Eng.  R.  Cas.  452,  44  N.  W. 
502,  7  Ir.  R.  A.  500;  Peterson  v.  Railroad  Co.,  67  Mich. 
102,  31  Am.  &  Eng.  R.  Cas.  292,  34  N.  W.  260;  Hewitt 
V,  Railroad  Co.,  67  Mich.  61,  31  Am.  &  Eng.  R.  Cas.  249, 
34  N.  W.  659;  lUick  v.  Railroad  Co.,  67  Mich.  632.  35  N. 
W.  708;  Adams  z^.  Iron  Cliffs  Co.,  78  Mich.  271,  289,  44 
N.  W.  270;  Van  Dusen  v.  Letellier,  78  Mich.  492,  504, 
44  N.  W.  572  ;  Balhoff  v.  Railroad  Co.,  106  Mich.  606,  614, 
65  N.  W.  592;  McDonald  v.  Railroad  Co.,  108  Mich.  7,  65 
N,  W.  597.  The  judgment  is  afl5rmed.  The  other  jus- 
tices concurred. 
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QUIRODET 

V. 

Alabama  G.  S.  R.  Co. 

{Supreme  Court  of  Georgia^  July  12^  /goo,) 

Injury  to  Employee — Usinfc  Standard  in  Mounting  Car — Contribu- 
tory Negligence. — An  employee  of  a  railroad  company,  who  was 
injured  in  undertaking  to  mount  a  rapidly  moving  fiat  car  by  placing 
his  foot  upon  the  lid  of  the  journal  box,  and  seizing  a  standard  which 
had  been  inserted  in  an  opening  in  the  side  of  the  car  in  order  to  pre- 
vent the  freight  thereon  from  falling  ofiF,  was  not,  either  under  the 
general  rules  of  law  or  any  Alabama  statute,  entitled  to  a  recovery 
on  the  ground  that  the  standard  slipped  in  the  socket  and  caused  him 
to  fall,  when  there  was  no  testimony  tending  to  show  that  the  stand- 
ard was  placed  on  the  car  as  a  means  of  mounting  the  same,  but,  on 
the  contrary,  positive  testimony  that  it  was  not  placed  there  or  in- 
tended to  be  used  for  that  purpose. 

Same — Selecting  Dangerous  Method.* — When  an  employee  has  his 
choice  of  two  ways  in  which  to  perform  a  duty,  the  one  safe,  though 
inconvenient,  and  the  other  dangerous,  he  is  bound  to  select  the  safe 
method  ;  and  if,  instead  of  so  doing,  he  elects  to  pursue  the  danger- 
ous way,  and  is,  in  consequence,  injured,  he  is  guilty  of  such  negli- 
gence as  will  bar  an  action  for  damages  against  the  master.  The 
principle  here  announced  is  recognized  law  in  the  state  of  Alabama. 

Same — Same — Emergencies. — If  there  was,  in  the  present  case, 
any  evidence  tending  to  show  that  the  plaintiff  acted  in  an  emer- 
gency, it  was  one  of  his  own  making,  and  the  defendant  company 
could  not  be  held  responsible  on  the  theory  that  it  had  by  its  negli- 
gence placed  him  in  such  a  position  as  to  relieve  him  of  the  duty  of 
exercising  ordinary  care  for  his  own  safety. 

Directing  Verdict. — ^The  evidence  demanded  a  verdict  for  the 
defendant,  and  there  was  no  error  in  directing  the  jury  to  find  accord- 
ingly. 

(Syllabus  by  the  Court.) 

Error  by  plaintiff  from  Atlanta  city  court.    Affirmed. 
Westmoreland  Bros, ,  for  plaintiff  in  error. 
*See  note  at  end  of  case. 
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Dorsey,  Brewster  &  Howell  and  A,  Heymans^  for  defend- 
ant in  error. 

Cobb,  J.  Quirouet  brought  suit  in  the  city  court  of 
Atlanta  against  the  Alabama  Great  Southern  Railroad  Com- 
pany, a  corporation  chartered  under  the  laws  of  the  state  of 
oaaestated.         Alabama,   for   damages    for  personal   injuries 

alleged  to  have  been  brought  about  by  the  neg;- 
ligence  of  the  defendant.  At  the  trial  the  court  directed  a 
verdict  for  the  defendant,  and  the  plaintiff  excepted. 

The  case,  taken  in  its  most  favorable  light  for  the  plaintiff, 
will  appear  from  the  following  summary  of  the  evidence: 
The  plaintiff  testified  that  he  was  employed  by  the  defend- 
ant as  a  flagman  on  one  of  its  freight  trains,  and  that,  on  the 
occasion  on  which  he  was  injured,  the  train  had  entered  a 
side  track  to  let  a  passenger  train  pass.  After  the  latter 
train  had  gone  by,  the  freight  train  backed  out  from  the  side 
track  onto  the  main  line.  ''He  had  performed  all  he  was 
required  to  do  when  he  turned  the  switch  to  let  the  train  back 
out."  The  train  had  a  caboose  attached,  with  steps  to  it. 
The  plaintiff  sought  to  mount  the  fourth  car  from  the  caboose. 
The  brakes  on  this  car,  which  the  plaintiff  had  himself  "put 
on,"  were  causing  the  wheels  to  slide  and  smoke,  and  his 
purpose  in  mounting  the  car  was  to  release  the  brakes. 
When  brakes  are  on  so  tight  as  to  cause  the  wheels  to  slide, 
there  is  danger  of  the  wheels  bursting,  and  thus  causing  the 
train  to  be  wrecked.  The  journal  box  upon  which  he  stepped 
was  sometimes  called  the  ** grease  box."  The  wheels  of  the 
car  are  fastened  to  the  axle,  and  the  wheel  and  the  axle  both 
turn.  The  axle  passes  through  the  journal  box,  which  has 
a  lid  on  it,  placed  somewhat  like  the  roof  of  a  house, — a  little 
slanting.  Grease  and  waste  are  put  in  the  journal  box  to 
keep  it  from  getting  warm.  There  was  no  hand  hold  on  the 
car,  or  other  means  provided  for  mounting  this  car.  The 
train  was  running  at  the  rate  or  five  or  six  miles  an  hour. 
When  the  plaintiff  attempted  to  mount  the  car,  it  was  neces- 
sary for  him  to  take  hold  of  a  large  standard,  which  was  on 
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the  car  for  the  purpose  of  preventing  the  pipes  with  which  the 
car  was  loaded  from  rolling  off,  and  place  his  foot  upon 
the  journal  box,  and  in  this  way  mount.  The  standard  was 
so  large  that  he  could  not  grasp  it,  but  was  required  to  throw 
his  hand  and  wrist  around  it,  and  as  he  did  so,  and  placed 
his  foot  upon  the  journal  box,  and  threw  his  weight  on  the 
standard,  it  turned  with  him,  threw  him  down,  and  threw 
his  foot  off  the  journal  box  under  the  wheels  of  the  car,  which 
passed  over  his  ankle,  foot,  and  leg,  and  caused  him  to  sus  - 
tain  painful  and  serious  injuries.  The  socket  in  which  the 
standard  worked  was  square,  and  the  standard  was  round, 
and  not  properly  fitted  in  it,  or  it  would  not  have  turned. 
The  plaintiff  further  testified  that  it  was  the  custom  of  the 
employees  to  mount  the  car  in  the  way  he  sought  to  do, 
but  there  was  no  evidence  showing  that  the  company  knew 
of  this  custom  and  assented  to  it.  The  defendant  introduced 
in  evidence  a  copy  of  one  of  its  rules  in  force  at  the  time  the 
plaintiff  was  injured,  which  declared  that  the  defendant's 
employees  must  not  attempt  to  get  on  or  off  trains  while  in 
motion,  and  that,  if  they  did  so,  it  would  be  at  their  own 
peril  and  risk.  Certain  statutes  of  Alabama  were  introduced 
in  evidence  by  the  plaintiff,  the  following  being  so  much  of 
the  same  as  are  material  to  the  present  investigation :  ''When 
a  personal  injury  is  received  by  a  servant  or  employee  in  the 
service  or  business  of  the  master  or  employer,  the  master  or 
employer  is  liable  to  answer  in  damage  to  such  servant  or 
employee,  as  if  he  were  a  stranger,  and  not  engaged  in  such 
service  or  employment,  in  the  cases  following:  When  the 
injury  is  caused  by  reason  of  any  defects  in  the  condition  of 
the  ways,  works,  machinery,  or  plant  connected  with  or  used 
in  the  business  of  the  master  or  employer.  When  such  injury 
is  caused  by  reason  of  the  negligence  of  any  person  in  the 
service  or  employment  of  the  master  or  employer,  who  has 
the  charge  or  control  of  any  signal,  point,  locomotive  engine, 
switch,  car,  or  train  upon  a  railway,  or  of  any  part  of  the 
track  of  a  railway." 
1 .  It  is  a  general  rule  of  law  that  a  servant  cannot  recover 
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of  the  master  for  injuries  resulting  from  the  use  of  machinery 
Injury  to  Em-  ^^  appliauces  for  a  purpose  for  which  they  were 
StSSdS^ff^  not  intended  by  the  master,  and  for  which  it 
SSSibSfen^^  was  not  necessary  that  they  should  be  used,  how- 
ever defective  such  appliances  maybe.  In  under  - 
taking  to  use  an  appliance  for  a  purpose  for  which  it 
was  not  intended  by  the  master,  the  servant  takes 
upon  himself  the  risk  incident  to  such  use.  Wood, 
Mast.  &  Serv.  §  402;  Bailey,  Mast.  Liab.  p.  22;  1 
Shear.  &  R.  Neg.  p.  346,  and  numerous  cases  cited  in 
note  4;  Hamilton  v.  Railroad  Co.,  83  Ga.  346;  9  S. 
E.  670;  Railroad  Co.  v.  Dickey,  90  Ga.  491,  16  S.  E.  212; 
Railway  Co.  v.  Reynolds,  93  Ga.  570,  20  S.  E.  70.  This 
rule  is  not  contravened  by  the  statute  of  Alabama 
above  quoted,  or  any  statute  introduced  in  evidence, 
and  it  will  be  presumed  that  the  general  law  on  the  subject 
is  of  force  in  that  state.  Applying  this  rule  to  the  facts  of 
the  present  case,  we  do  not  think  the  plaintiff  would  have 
been  entitled  to  recover  on  the  theory  that  the  standard  was 
defective.  The  standard  was  not  placed  on  the  car 
for  the  purpose  of  being  used  by  employees  in  mount- 
ing the  car.  It  was  placed  there  to  prevent  the  pipes 
from  rolling  off,  and  was  suitable  for  this  purpose.  The 
fact  that  the  standard  was  round,  and  did  not  fit  the  socket, 
which  was  square,  is  not  a  matter  about  which  the  plaintiff 
can  complain,  unless  there  was  a  necessity  for  him 
to  use  the  standard  for  that  purpose  at  that  time  in  order  to 
properly  discharge  the  duties  imposed  upon  him  by  the 
master. 

2.  There  was,  however,  according  to  the  evidence,  no  such 
necessity.  The  car  he  attempted  to  mount  was  the  fourth 
car  from  the  caboose,  and  the  latter  could  have  been  easily 
and  safely  mounted  by  steps.     This,  therefore,  was  the  safer 

and  less  dangerous  method  of  reaching    the 
SJ^JSST**"*    brake  which  needed  attention.     Nor  was  it  nec- 
essary for  the  plaintiff  to  remain  at  the  switch 
until  the  caboose  had  passed,  for  he  testified  that  he  had  per- 
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formed  all  he  was  required  to  do  when  he  turned  the  switch 
to  let  the  train  back  out.  While  it  was  more  inconvenient, 
still  he  could  have  reached  the  car  by  going  first  upon  the 
caboose  or  other  cars,  which  had  appropriate  appliances  for 
use  in  going  upon  them,  and  it  was  his  duty  to  have  used  the 
more  appropriate  and  less  dangerous  method.  In  such  a 
case,  the  use  of  the  more  dangerous  method,  even  though  it 
be  the  one  of  greater  convenience,  would  preclude  a  recov- 
ery if  injury  results.  This  principle  was  recognized  by  the 
supreme  court  of  Alabama  in  the  case  of  Railroad  Co.  v. 
George,  94  Ala.  200,  10  South.  145,  cited  in  Railway  Co.  v. 
Harbin  (Ga.),  36  S.  K.  218.  In  the  Alabama  case  it  was 
held:  *'If  there  are  two  apparent  ways  of  discharging  the 
required  service,  one  more  dangerous  than  the  other,  the  em- 
ployee is  bound  to  select  the  latter,  and  is  guilty  of  such  neg- 
ligence as  will  bar  an  action  for  damages  if  he  selects  the 
former,  and  is  thereby  injured.** 

3.  If  the  locking  of  the  wheel  and  consequent  danger  to  the 
train,  and  the  failure  to  mount  the  caboose  or  other  cars  with 
proper  appliances  for  that  purpose,  brought  about  an  emer- 
gency, it  was  one  of  the  plaintiff's  own  creation, 

and  he  will  not  be  allowed  to  take  any  advantage    SSSSS^fSSSST 
therefrom.    See,  in  this  connection,  Briscoe  v. 
Railway  Co.,  103  Ga.  224,  28  S.  E.  638 . 

4.  We  think  there  was  no  possible  view  of  the  case  which 
would  have  justified  a  recovery  for  the  plaintiff,  but  that 
his  injuries  were  the  result  of  his  own  gross 
negligence  in  the  premises.  There  was  there  • 
fore  no  error  in  directing  the  jury  to  return  a  verdict  in  favor 
of  the  defendant.  Judgment  affirmed.  All  the  justices  con- 
curring.   


Dlrootiziff  Verdict. 


NOTE. 


Master  and  Servant — ^Choosing  More  Hazardous  Way  of  Perform- 
ing Duty. — See  nole  to  Moore  v,  Kansas  City,  etc.,  Ry.  Co.  (Mo.)»  12 
Am.  &  I^ng.  R.  Cas.,  N.  8.,  580.  See  also  Bigelow  v.  Danielson,  102 
Wis.  470.  78  N.  W.  599 ;  Foss  v.  Bigelow,  102  Wis.  413,  78  N.  W.  570 ; 
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Greenville  Oil  &  C.  Co.  v.  Harkey,  20  Tex.  Civ.  App.  225,  48  S.  W. 
1005 ;  Florida,  C.  &  P.  R.  Co.  v.  Mooney  (Fla.),  40  Fla.  17,  12  Am.  & 
Engr.  R.  Cas.,  N.  S.,  721 ;  Lehman  v.  Bagrley,  82  111.  App.  197 ;  Rail- 
way Co.  V.  Estes,  37  Kan.  715,  16  Pac.  131 ;  Railway  Co.  v.  Tindall, 
57  Kan.  719 ;  Carrier  v.  Union  Pac.  Ry.  Co.  (Kan.),  17  Am.  &  Engf. 
R.  Cas.,  N.  S.,  513 ;  Lewis  v.  Simpson,  3  Wash.  641,  29  Pac.  Rep.  207  ; 
Gowen  v.  Harley,  12  U.  S.  App.  574,  56  Fed.  Rep.  973 ;  Fritz  v.  Salt 
Lake  &  O.  Gas  &  Electric  Light  Co.,  19  Utah  493,  56  Pac.  Rep.  90, 
5  Am.  Neg".  Rep.  727;  Erskine  v,  Chino  Valley  Beet-Sugar  Co.,  71 
Fed.  Rep.  270  ;  Colorado  Coal  &  I.  Co.  v,  Carpita,  6  Colo.  App.  248, 
40  Pac.  Rep.  248 ;  St.  Louis  Bolt  &  I.  Co.  v.  Burke,  12  111.  App.  269  ; 
Richardson  v.  Carbon  Hill  Coal  Co.,  6  Wash.  52,  20  L.  R.  A.  338,  32 
Pac.  Rep.  1012 ;  St.  Louis  Bolt  &  I.  Co.  v,  Brennan,  20  111.  App.  555. 


Johnson 

V, 

Charlbston  &  S.  Ry.  Co. 

(Supreme  Court  of  South  Carolina^  Aug,  pj,  igoo,) 

Appeal — Res  Judicata. — ^The  affirmance  of  the  judgment  of  the 
circuit  court  by  an  equal  division  of  the  supreme  court  on  appeal 
therefrom  was  res  judicata  of  the  issue  involved  as  to  the  case  at  bar. 

Injury  to  Employee — Contract  Releasing  Master — Effect  of  Failure 
to  Make  Full  Tender  of  Benefits.* — If  a  railroad  employee  has  accepted 
benefits  under  a  valid  contract  which  stipulates  that  his  voluntary 
acceptance  of  such  benefits  in  case  of  injury  is  to  operate  as  a  release 
of  the  railroad  from  liability  on  account  of  the  injury,  he  cannot 
escape  from  the  contract  because  a  full  tender  of  all  payments  due 
under  the  contract  has  not  been  made  to  him. 

Appeal  by  plaintiff  from  Charleston  county  circuit  court 
of  common  pleas.     Affirmed, 

IV.  St,  Julien  Jerry y  for  appellant. 
Mordecai  &  Gadsden  .^  for  respondent. 

♦See  Petty  v,  Brunswick  &  W.  Ry.  Co.  (Ga.),  16  Am.  &  Kng.  R. 
Cas.,  N.  S.,  840,  Rnd  foot-note;  Potter  v.  Detroit,  G.  H.  &  M.  Ry.  Co. 
(Mich.),  16  Am.  &  Engr.  R.  Cas.,  N.  S.,  264. 
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Jones,  J.  This  appeal  is  from  a  judgment  for  defendant 
in  an  action  by  an  employee  for  damages  for  injury  alleged 
to  have  been  caused  by  defendant's  negligence.  The  answer, 
with  other  defenses,  set  up  a  contract  by  plain-  _,  ^^  _  _ 
tiff  with  the  Relief  Hospital  Department  of  the 
Plant  System,  whereby,  after  injury,  he  received  certain  pay- 
ments of  money  and  other  benefits,  and,  in  consideration  of 
such  contract  and  acceptance  of  benefits  thereunder,  released 
defendant  from  liability  for  said  injury.  On  the  former 
trial,  plaintiff  demurred  to  the  defense  for  insufficiency  on  the 
ground  that  said  contract  was  contrary  to  law  and  against 
public  policy.  This  demurrer  was  overruled,  and  on  appeal 
from  the  order  overruling  the  demurrer  the  judgment  of  the 
circuit  court  was  not  reversed.  The  members  of  the  supreme 
court  being  equally  divided  on  the  question,  the  judgment  of 
this  court  was  that  the  judgment  of  the  circuit  court  stands 
affirmed  under  the  constitution.  See  55  S.  C.  152,  32  S.  E.  2, 
33  S.  E.  174.  On  the  trial  thereafter,  resulting  in  the  judg- 
ment now  appealed  from,  the  plaintiff  requested  the  circuit 
court.  Judge  Gage  presiding,  to  charge  the  jury  as  follows : 
**(8)  The  contract  on  which  the  affirmative  defense  of  the 
defendant  is  based  is  contrary  to  public  policy,  and  void.  And 
no  act  of  the  parties  can  give  vitality  to  a  void  contract,  or 
satisfy  the  same.  (9)  If  the  acceptance  of  benefits  under  the 
hospital  and  relief  department  is  a  carrying  out  or  ratification 
of  the  original  agreement,  it  cannot  avail  as  a  defense  when 
the  original  agreement  is  null  and  void.  (10)  The  tender  and 
acceptance  of  payments  under  the  contract  do  not  amount  to 
an  acquittance,  unless  such  tender  was  in  full  of  all  claims 
under  the  contract.*'  The  first  and  second  mentioned  requests 
were  refused,  the  court  holding  and  charging  that  the  effect 
of  the  overruling  the  demurrer  by  Judge  Watts  and  its  af- 
firmance by  an  equal  division  of  the  supreme  court  on  appeal 
therefrom  was  to  decide  that  the  said  contract  was  not  void 
as  against  public  policy,  and  that  the  defense,  if  proven,  was 
a  good  defense,  and  that  such  question  was  tes  judicata.  The 
request  numbered  10,  above,  was  refused  on  the  ground  that 
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as,  under  the  ruling  of  Judge  Watts,  the  contract  set  up 
was  valid  if  plaintiff  has  accepted  benefits  thereunder,  he  is 
remitted  to  that  contract  for  his  remedy  for  full  performance 
thereof. 

We  agree  with  the  circuit  court  on  both  questions  presented 
by  this  appeal.  The  first  question  is  whether  the  affirmance 
of  the  judgment  of  the  circuit  court  by  an  equal  division  of 

the  supreme  court  on  appeal  therefrom  is  res 
juJBc&f**        judicata  of  the  issue  involved  as  to  that  case. 

Article  5,  §  12,  of  the  constitution  provides : 
**In  all  cases  decided  by  the  supreme  court  the  concurrence 
of  three  justices  shall  be  necessary  for  a  reversal  of  the  judg- 
ment below;  but  if  the  four  justices  equally  divide  in  opinion 
the  judgment  below  shall  be  affirmed,  subject  to  the  provisions 
hereafter  prescribed.**  Then  follow  provisions  for  calling: 
together  the  supreme  court  en  banc  in  certain  contingencies, 
not  necessary  to  be  mentioned,  as  no  question  arises  there- 
under in  this  case.  As  every  judgment  or  order  of  the  circuit 
court  is  the  law  of  that  case  until  reversed  by  a  proper  tribu- 
nal, and  as  by  reason  of  the  equal  division  of  the  supreme 
court  on  the  question  the  circuit  court  was  not  reversed,  but 
by  reason  of  such  division  of  the  supreme  court  was  affirmed, 
we  think  that  there  can  be  no  doubt  that  the  decision  of  the 
issue  so  made  and  affirmed  is  final  for  the  purposes  of  that 
case.  As  it  is  not  necessarily  involved  here,  we  express  no 
opinion  as  to  effect  of  such  affirmance  of  an  issue  joined  and 
decided  below  as  a  precedent  for  guidance  in  other  cases  in- 
volving the  same  or  similar  questions. 

The  next  and  only  remaining  question  is  whether  there  was 
error  in  refusing  the  tenth  request  above  stated.  This  ques- 
tion is  practically  settled  by  the  foregoing,  for,  if  the  contract 

set  up  in  the  answer  is  a  valid  contract,  and 
ooSSJSct  R^eaa-  P^^^^^^^  ^^s  clcctcd  to  acccpt  and  has  accepted 
sloS^^Siure  benefits  thereunder,  he  could  not  escape  the 
TendCT^of  contract  of  release,  because  a  full  tender  of  all 

Baneflts. 

payments  due  under  the  contract  had  not  been 
made  to  him.     By  the  contract  and  election  to  accept  certain 
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benefits  and  payments,  he  released  the  defendant  from  lia- 
bility. The  consideration  for  the  release  was  the  obligation 
or  promise  of  the  association  to  do  certain  things,  and  the 
release  was  not  conditioned  on  full  performance  by  such  asso- 
ciation. For  full  performance  of  the  contract  by  the  associ- 
ation the  plaintiff,  as  correctly  ruled  below,  has  his  remedy 
under  the  contract.  See,  on  this  point.  Petty  v.  Railway  Co. 
(Ga.),  35  S.  &.  88.     The  judgment  of  the  circuit  is  affirmed. 


Southern  Pac  Co. 

V. 

Colorado  Fuel  &  Iron  Co.  et  ai. 
Colorado  Fuel  &  Iron  Co. 

V. 

Southern  Pac  Co.  ei  aL 

(Circuit  Court  of  Appeals  J  Eighth  Circuit,  April  iS,  igoo,) 

Interstate  Commerce  Commission — Power  to  Fix  Rates.* — The 
order  of  the  interstate  commerce  commission  which  the  defendant 
railroad  company  was  enjoined  to  obey  was  a  void  order,  because  the 
commission  undertook  to  prescribe  a  maximum  rate  between  points 
in  different  states,  which  it  had  no  power  under  the  interstate  com- 
merce act  to  prescribe  directly,  or  indirectly  by  determining-  with 
reference  to  the  past  what  was  a  reasonable  rate  and  thereupon 
declaring  that  the  rate  should  not  be  raised  above  that  which  it  had 
adjudged  to  be  reasonable. 

Interstate  Commerce — Power  of  Federal  Courts  to  Fix  Rates. — 
The  fixing  of  rates  for  interstate  carriers  involves  an  exercise  of  leg- 
islative as  distinguished  from  judicial  power,  and  such  power  cannot 
be  exercised  by  the  federal  courts  directly,  or  indirectly  by  deter- 
mining with  reference  to  the  past  what  was  a  reasonable  rate  and 
then  enjoining  a  railroad  from  charging  more  in  the  future  than  it 
had  found  to  be  reasonable  compensation  in  the  past. 

Interstate  Commerce  Commission — Power  to  Fix  Rates. — The  con- 
tention that  the  interstate  commerce  commission,  when  carriers  have 

•See  Bel^lmer  v.  Lojaisville  &  N.  R.  Co.  (C.  C.  A.),  9  Am.  &  Eng. 
R.  Cas.,  N.  S.,  620,  and  notey  p.  640. 
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themselves  established  a  rate  between  two  points,  may  fix  a  rate  to  or 
from  an  intermediate  point,  by  declaring*  that  it  shall  be  a  certain 
proportion  of  the  established  throufsrh  rate,  is  without  merit. 

Interstate  Commerce — Fixing  Rates  —  Validity  of  Restraining 
Order. — A  clause  of  a  restraining*  order  of  a  court  of  equity  merely 
repeating  the  general  admonitions  of  the  interstate  commerce  act  will 
not  be  upheld,  where  it  is  not  apparent  that  any  special  advantage 
would  result  from  it,  and  such  a  clause  cannot  give  any  additional 
sanction  to  such  statute. 

Interstate  Commerce— Reasonableness  of  Rates — Province  of 
Court. — When  an  interstate  freight  rate  that  has  been  exacted  or 
demanded  is  challenged  on  the  ground  that  it  was  unreasonable  or 
unjust,  it  is  within  the  province  of  a  court  and  jury  to  determine  the 
issue  so  raised,  and  to  redress  the  wrong,  if  one  has  been  committed  ; 
but  before  an  alleged  unreasonable  rate  has  been  either  paid  or 
demanded  on  an  actual  tender  of  merchandise  for  shipment,  it  is  not 
within  the  province  of  a  court  of  equity  to  interpose  and  fix  a  maxi- 
mum rate,  and  thereupon  enjoin  the  carrier  from  demanding  more 
than  the  rate  so  established. 

Appeal  by  a  defendant  from  the  circuit  court  of  the  United 
States  for  the  district  of  Colorado.     Reversed. 

On  October  28,  1898,  the  Colorado  Fuel  &  Iron  Company, 
a  corporation  of  the  state  of  Colorado,  exhibited  its  bill  of 
complaint  in  the  circuit  court  of  the  United  States  for  the 
«     «.  .  ^  district  of  Colorado  against  the  Southern  Pacific 

Case  Stated.  ^ 

Company,  a  corporation  of  the  state  of  Ken- 
tucky, and  against  numerous  other  railroad  companies  which 
did  business  in  connection  with  it,  for  the  purpose  of  pre- 
venting said  railroad  companies  from  putting  in  force  freight 
rates  on  merchandise  shipped  from  Pueblo,  in  the  state  of 
Colorado,  to  San  Francisco  and  other  points  on  the  Pacific 
Coast,  which  were  alleged  to  be  extortionate  and  unreason- 
able. Relief  was  prayed  on  two  grounds,  and  the  bill  con- 
sisted of  two  parts  or  counts.  In  the  first  count  it  was 
averred,  in  substance,  that  on  February  18,  1895,  the  Colo- 
rado Fuel  &  Iron  Company,  the  complainant  below,  was 
engaged  at  Pueblo,  in  the  state  of  Colorado,  in  the  manufac- 
ture and  sale  of  steel  rails  and  fastenings  and  other^steel  and 
iron  products,  but  had  been  unable  before  that  date  to  market 
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its  product  at  points    on  the  Pacific  Coast  because  the  rate 
charged  for  transportation  was  unreasonable,  the  same  being 
^.60  per  hundred  pounds ;  that  complaint  was  made  by  it 
to  the  interstate  commerce  commission  of  the  excessive  rate 
charged  as  aforesaid  between  Pueblo  and  Pacific  Coast  points; 
that  a  hearing  was  had  before  said  commission  with  respect 
to  the  matters  complained  of,  which  hearing  resulted  on 
November  25,  1895,  in  a  decision  by  the  commission  that 
any  rate  on  iron  or  steel  products  between  Pueblo,  Colo., 
and  San  Francisco,  Cal.,  which  was  greater  at  any  time  than 
75  per  cent,  of  the  rates  contemporaneously  in  force  on  like 
traffic   from  Chicago  to  San  Francisco,  was  unreasonable, 
and  in  violation  of  the  interstate  commerce  act,  and  in  an 
order  by  said  commission  to  the  effect  that  the  defendants 
should  put  in  force  from  Pueblo  to  San  Francisco  a  rate  not 
exceeding  45  cents  per  hundred  on  steel  rails  and  fastenings, 
and  37  }i  cents  per  hundred  on  bar  iron,  cast  iron,  water  pipe, 
billets,  blooms,  rivets,  nails,  and  spikes,  and  that  the  rate 
from  Pueblo  to  San  Francisco  on  such  iron  and  steel  articles 
should  never  at  any  time  be  greater  than  75  per  cent,  of  the 
rates  contemporaneously  in  force  on  like  traffic  from  Chicago 
to  San  Francisco ;  that  at  the  time  said  decision  and  order 
were  promulgated  by  the  commission  the  rate  per  hundred 
pounds  from  Chicago  to  San  Francisco  in  car-load  lots  was 
60  cents  per  hundred  on  steel  rails  and  fastenings,  and  50 
cents  on  other  steel  and  iron  products ;    and  that  by  said 
decision  and  order  the  rates  from  Pueblo  to  San  Francisco 
were  respectively  made  on  the  species  of  traffic  aforesaid  45 
cents  and  37  >4  cents  per  hundred  pounds.     It  was  averred 
that  on  March  30,  1896,  the  interstate  commerce  commission 
filed  a  bill  to  compel  the  Southern  Pacific  Company  and  other 
defendants  to  comply  with  its  aforesaid  order,  they  having 
at  first  refused  to  do  so;  that  during  the  pendency  of  said 
cause  the  rate  prescribed  by  the  aforesaid  order  of  the  inter- 
state commerce  commission  was  put  in  force,  and  had  ever 
since  been  maintained,  but  that  on   October  17,  1898,  the 
18  (N  s)  A  &  E  R  Ca8-36 
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Southern  Pacific  Compaoy  had  given  notice  that  from  and 
after  November  7,  1898,  the  rate  per  hundred  pounds  on  steel 
rails  and  fastenings  from  Pueblo  to  San  Francisco  would  be 
advanced  to  60  cents  per  hundred,  and  on  other  steel  and  iron 
products  to  75  cents  per  hundred;  and  that  the  rates  so  pro- 
posed to  be  put  in  force  were  unreasonable  and  unjust,  and 
would  constitute  an  unlawful  discrimination  against  the  com- 
plainant, and  in  favor  of  all' manufacturers  of  iron  products 
east  of  Pueblo,  and  would  exclude  the  complainant  from  the 
Pacific  Coast  market,  and  cause  it  great  and  irreparable  loss 
and  damage.  In  the  second  part  of  its  hill  all  of  the  allega- 
tions of  the  first  count  were  reaffirmed,  and  in  addition  thereto 
the  following  facts  were  averred:  That  from  October  22, 
1892,  to  June  2,  1896|  the  defendants  had  exacted  a  rate  on 
iron  products  from  Pueblo  to  San  Francisco  and  other  Pacific 
Coast  points  in  the  sum  of  $1.60  per  hundred,  the  distance 
being  substantially  1,500  miles,  while  at  the  same  time  they 
only  charged  a  rate  of  60  cents  per  hundred  on  steel  rails 
and  fastenings,  and  50  cents  per  hundred  on  other  steel 
and  iron  products,  from  the  city  of  Chicago  to  the  same 
Pacific  Coast  points,  the  distance  being  substantially  2,500 
miles,  the  conditions  of  transportation  substantially  the  same, 
and  the  shorter  route  being  included  in  the  longer  and  a  part 
thereof;  that  by  so  doing  the  defendants  had  charged  com- 
plainant more  than  they  charged  other  persons  for  a  like  and 
contemporaneous  service  in  the  transportation  of  a  like  kind 
of  traffic  under  substantially  similar  conditions  and  circum- 
stances, and  had  given  an  undue  and  unreasonable  preference 
and  advantage  to  particular  persons,  corporations,  and  locali- 
ties, and  had  subjected  the  complainant  and  the  city  of  Pueblo 
and  its  traffic  to  an  undue  and  unreasonable  prejudice  and 
disadvantage,  and  had  also  charged  a  greater  compensation 
in  the  aggregate  for  the  transportation  of  a  like  kind  of 
property  under  similar  circumstances  and  conditions  for  a 
shorter  than  for  a  longer  distance  over  the  same  line  in  the 
same  direction,  the  shorter  being  included  within  the  longer 
haul,  and  had  violated  the  interstate  commerce  act ;  that  by 
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reason  of  said  wrongful  acts  the  petitioner,  who  was  the 
'owner  of  large  and  productive  iron  and  coal  mines,  and  an 
extensive  plant  for  making  steel  and  iron  products,  had  been 
compelled  to  restrict  its  manufacture  thereof  greatly  below 
its  capacity,  and  had  been  in  effect  excluded  from  Pacific 
Coast  markets ;  that  as  to  all  Pacific  Coast  points  except  San 
Francisco  the  defendants  had  charged  a  rate  of  $1.60  per 
hundred  pounds  from  Pueblo  since  October  22,  1892;  that 
on  June  2,  1896,  the  defendants  had  put  in  force  a  tariff  of 
45  cents  per  hundred  pounds  on  steel  rails  and  fastenings, 
and  of  37  }4  cents  per  hundred  pounds  on  other  steel  and  iron 
products,  between  Pueblo  and  San  Francisco,  the  same  being 
three-fourths  of  the  rate  from  Chicago  to  San  Francisco,  and 
had  ever  since  maintained  the  last -mentioned  rate,  to  wit, 
three-fourths  of  the  Chicago  rate,  as  between  Pueblo  and 
San  Francisco,  the  result  being  that  the  petitioner  had  been 
enabled  to  market  its  products  on  the  Pacific  Slope  ;  and  that 
the  Southern  Pacific  Company  was  the  owner  of  lines  of 
railroads  which  enabled  it  to  control  the  entrance  of  all  the 
other  defendant  railroad  companies  into  the  city  of  San 
Francisco,  and  to  dictate  to  the  other  defendants  named  in 
the  bill  the  rates  to  be  charged,  and  the  divisions  thereof,  as 
respects  Pacific  Coast  tra£Sc.  It  was  finally  averred,  as  in 
the  first  count,  that  the  Southern  Pacific  Company  on  October 
17,  1898,  had  given  notice  of  a  proposed  increase  in  rates,  as 
heretofore  stated,  on  iron  and  steel  products,  the  same  to 
become  effective  on  November  7,  1898 ;  ''that  in  so  advanc- 
ing said  rates  said  defendants  will  and  are  proposing  and 
intending  to  make,  as  against  this  petitioner,  an  unjust  and 
unreasonable  charge,  and  will  charge  and  demand  a  greater 
compensation  for  service  to  be  rendered  petitioner  than  they 
charge  and  receive  from  other  persons  for  a  like  and 
contemporaneous  service  in  the  transportation  of  a  like 
kind  of  traffic  under  substantially  similar  circumstances 
and  conditions,  and  give  an  undue  and  unreasonable 
preference  and  advantage  to  particular  persons,  corpo- 
rations, and   localities   in  Chicago  and  elsewhere  east  of 
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said  city,  and  their  traffic,  and  subject  petitioner  and  its  traffic 
to  undue  and  unreasonable  prejudice  and  disadvantage  and 
unjust  discrimination,  and  will  prevent  the  petitioner  from 
having  its  interstate  traffic  moved  by  said  defendants  upon 
terms  and  conditions  as  favorable  as  those  given  by  them  for 
like  traffic  under  similar  conditions  to  other  shippers,  all  in 
violation  of  said  [interstate  commerce]  act."  In  view  of  the 
premises,  the  petitioner  prayed  for  a  mandatory  injunction 
commanding  the  defendants  to  transport  the  petitioner's 
steel  and  iron  products  from  Pueblo  to  San  Francisco  at  the 
then  existing  rates,  to  wit,  45  cents  per  hundred  pounds  on 
steel  rails  and  fastenings,  and  37  j4  cents  on  other  steel  and 
iron  products,  and  restraining  them  from  cancelling  or  advanc- 
ing such  rates  until  further  order,  and  that  the  petitioner  be 
awarded  a  judgment  against  the  defendants  for  the  sum  of 
$100,000  for  the  damages  theretofore  sustained.  A  demurrer 
to  the  bill  was  interposed  by  the  Southern  Pacific  Company, 
which  was  overruled  on  November  4, 1896.  No  answers  hav- 
ing been  filed,  a  decree  pro  confesso  was  subsequently  entered. 
Subsequent  proceedings  were  taken  before  a  master  to  ascer- 
tain the  amount  of  the  complainant's  damages,  and  after  the 
master  had  filed  his  report  recommending  a  decree  for  damages 
in  the  sum  of  $35,300  the  case  came  before  the  court  for  final 
hearing  and  decree.  The  court  rejected  the  complainant's 
demand  for  damages,  but  awarded  an  injunction  to  the 
following  effect:  First,  that  the  defendants  be  enjoined 
and  restrained  from  further  continuing  to  violate  and 
disobey  the  interstate  commerce  act,  and  particularly  to  ab- 
stain from  violating  the  order  of  the  interstate  commerce 
commission  of  November  25 «  1895,  the  substance  of  which 
order  has  been  heretofore  stated ;  second,  that  the  defendants 
be  enjoined  and  required,  in  respect  of  complainant's  traffic 
from  Pueblo  to  San  Francisco,  Sacramento,  Stockton,  San 
Jose,  Marysville,  or  Oakland,  in  the  state  of  California,  to 
cease  and  desist,  on  and  after  March  25,  1899,  from  unjust 
and  unreasonable  charges,  or  from  demanding  a  greater 
compensation  for  service  to  be  rendered  complainant  than  they 
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charge  other  persons  for  a  like  and  contemporaneous  service 
in  the  transportation  of  a  like  kind  of  traffic  under  substan- 
tially similar  circumstances  and  conditions,  or  from  giving 
undue  and  unreasonable  preference  and  advantage  to  par- 
ticular persons,  corporations,  and  localities  at  Chicago,  111., 
and  elsewhere  eastward  of  said  city,  or  from  subjecting  the 
complainant  and  its  traffic  to  undue  and  unreasonable  prej- 
udice and  disadvantage  and  unjust  discrimination,  or  from 
preventing  the  complainant  from  having  its  interstate  traffic 
moved  upon  terms  and  conditions  as  favorable  as  those  given 
by  them  for  like  traffic  under  similar  conditions  to  other 
shippers;  and,  third,  that  the  defendants  be  required  and 
commanded  to  move  the  interstate  traffic  of  the  complainant, 
on  and  after  March  25,  1899,  at  the  same  rates  charged  and 
upon  terms  as  favorable  as  those  given  by  the  defendants, 
under  similar  conditions,  to  any  other  shipper,  to  the  end 
that  they  charge  and  demand  from  said  complainant  for 
transportation  from  Pueblo  to  San  Francisco,  Sacramento, 
Stockton,  San  Jose,  Marysville,  and  Oakland,  or  from 
Pueblo  to  either  of  said  points,  on  steel  rails  and  railway  fas- 
tenings, no  more  than  45  cents  per  hundred  pounds,  and  on  bar 
iron,  cast  iron,  water  pipe,  pig  iron,  billets,  blooms,  rivets, 
or  spikes  no  more  than  Zl}i  cents  per  hundred  pounds. 
Prom  the  final  decree  so  made  the  Southern  Pacific  Company 
prosecuted  an  appeal,  and  assigns  error  as  respects  the  in- 
junction. The  complainant  below  also  appealed,  and  as- 
signs error  as  respects  the  disallowance  of  the  damages 
assessed  by  the  master. 

Joel  K  Vaile  (Edward O,  Wolcott^  on  the  brief),  for  South- 
ern Pac.  Co. 

David  C,    Beaman    (Fred,   Herrington^  on  the  brief),  for 
Colorado  Fuel  &  Iron  Co. 

Before  Cai^dweli*,  Sanborn,  and  Thayer,  Circuit  Judges. 

Thayer,  Circuit  Judge,  after  stating  the  case  as  above, 
delivered  the  opinion  of  the  court. 

The  first  paragraph  of  the  restraining  order  which  is  quoted 
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above  in  the  statement,  namely,  that  part  of  the  order  which 
requires  the  defendant  company  to  comply  with  the  order  of 
the  interstate  commerce  commission  of  date  November  25, 
1895,  and  in  obedience  thereto  to  transport  steel  and  iron 
products  from  Pueblo,  Colo.,  to  San  Francisco,  Cal.,  for  45 
cents  and  37  >^  cents  per  hundredweight,  and  in  no  event 
to  charge  more  than  75  per  cent  of  the  rate  on  similar  products 
between  Chicago  and  San  Francisco,  cannot  be  upheld  con- 
sistently with  the  decisions  of  the  supreme  court  of  the 
United  States  in  at  least  three  cases,  namely:  Interstate 
Commerce  Commission  v.  Cincinnati,  N.  O.  &  T.  P.  Ry. 
Co.,  167  U.  S.  479,  17  Sup.  Ct.  896,  42  L.  Ed.  243;  Cincin- 
nati, N.  O.  &  T.  P.  Ry.  Co.  v.  Interstate  Commerce  Com- 
mission. 162  U.  S.  184,  196,  16  Sup.  Ct.  700,  40  I,.  Ed.  935; 
and  Interstate  Commerce  Commission  v.  Alabama  M.  Ry. 
Co.,  168  U.  S.  144, 161, 18  Sup.  Ct.  45,  42  L.  Ed.  414.  These 
decisions  conclusively  establish  the  proposition  that  the  order 
intentate  Com-  °^  ^^^  interstate  commcrcc  commission  which 
Sf^^SS'to      the  defendant  company  was  enjoined  to  obey 

Plx  Bates.  •  -t  J  i_  At- 

was  a  void  order,  because  the  commis- 
sioner undertook  to  prescribe  a  maximum  rate  between 
Pueblo,  Colo.,  and  San  Francisco,  Cal.,  which  it  had  no 
power  under  the  interstate  commerce  act  to  prescribe  directly, 
or  indirectly  by  determining  with  reference  to  the  past  what 
was  a  reasonable  rate  and  thereupon  declaring  that  the  rate 
should  not  be  raised  above  that  which  it  had  adjudged  to  be 
reasonable.  The  order  of  the  commission  having  been  made 
without  authority,  it  follows  that  so  much  of  the  restraining 
order  is  erroneous  as  seeks  to  put  that  order  in  force. 

The  third  clause  of  the  restraining  order,  which  is  quoted 
above  in  substance,  in  our  judgment  is  also  erroneous.  In 
this   paragraph   of  the  restraining  order    the   lower  court, 

acting,  no  doubt,  upon  the  allegations  contained 
Se«"SJSwS?5>"f  in  the  second  part  of  the  bill,  which  were 
plk  aatofc^"^  ^  admitted  by  the  demurrer,  undertook  to  do  that 

which  the  interstate  commerce  commission  had 
previously  done ;  that  is  to  say,  prescribe  a  maximum  rate 
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of  45  cents  and  37  j4  cents  per  hundred  on  steel  and  iron  prod- 
ucts between  Pueblo  and  certain  cities  on  the  Pacific  Slope. 
This  seems  to  have  been  done  by  the  court  on  the  same 
theory  as  by  the  commission ;  that  is  to  say,  by  determining 
with  reference  to  past  rates  what  was  a  reasonable  charg^e, 
and  then  enjoining:  the  defendant  from  charging  more  in  the 
future  than  it  had  found  to  be  reasonable  compensation  in 
the  past.  In  the  cases  already  cited  the  reasoning  of  the 
court  by  which  it  reached  the  conclusion  that  the  interstate 
commerce  commission  has  no  power  to  fix  maximum  or  min- 
imum rates,  either  directly  or  indirectly,  is  founded  upon  the 
fundamental  proposition  that  the  fixing  of  rates  for  interstate 
carriers  involves  an  exercise  of  legislative  as  distinguished 
from  judicial  power,  and  that  the  power  does  not  belong  to 
the  commission,  because  it  was  not  granted  by  the  interstate 
commerce  act.  For  much  stronger  reasons  the  power  to  fix 
a  schedule  of  rates  for  interstate  carriers  does  not  belong  to 
the  federal  courts,  because  congress  has  not  attempted  to 
delegate  that  authority  to  the  courts,  even  if  it  could  devest 
itself  of  that  legislative  function,  and  impose  it  upon  the 
judicial  branch  of  the  government. 

It  is  urged,  however,  in  behalf  of  the  complainant  below, 
that    although   the  interstate  commerce  commission  is  not 
empowered  to  fix  either  a  maximum  or  minimum  rate  upon 
an  independent  consideration  of  what  is  a  rea- 
sonable charge,  yet,  when  carriers  have  them-  m<^^^iSSS- 

.  ,  - .    ,      -  -  .     ^        Bion— Power  to 

selves  established  a  rate  between  two  points,  fix  Kate., 
the  commission  may  fix  a  rate  to  or  from  an 
intermediate  point,  by  declaring  that  it  shall  be  a  certain 
proportion  of  the  established  through  rate.  Upon  this  ground 
it  is  said  that  so  much  of  the  order  of  the  commission  of 
November  25,  1895,  as  made  the  rate  from  Pueblo,  Colo., 
to  San  Francisco  75  per  cent,  of  the  rate  from  Chicago  to 
San  Francisco  was  valid,  and  may  be  upheld,  although  that 
portion  of  the  order  fixing  an  absolute  rate  of  45  cents  and 
37  }4  rents  per  hundredweight  was  void  and  in  excess  of  its 
power.     The  decisions  of  the  supreme   court   in  Cincinnati, 
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N.  O.  &  T.  P.  Ry.  Co.  v.  Interstate  Commerce  Commission, 
162  U.  S.  184,  16  Sup.  Ct.  700.  40  L.  Ed.  935,  and  in  Texas 
&  P.  Ry.  Co.  V,  Interstate  Commerce  Commission,  162  U.  S. 
197,  16  Sup.  Ct.  666,  40  L.  Ed.  940,  are  principally  relied 
upon  in  support  of  this  contention.  With  reference  to  this 
point  it  may  be  said  that  both  of  the  cases  last  cited  dealt 
mainly  with  the  long  and  short  haul  clause  contained  in  sec- 
tion 4  of  the  interstate  commerce  act  (1  Supp.  Rev.  St.  p. 
530).  In  that  clause  of  the  act,  congress,  in  the  exercise  of 
its  legislative  power  to  fix  rates,  has  enacted  *'that  it  shall 
be  unlawful  for  any  common  carrier  subject  to  the  provisions 
of  this  act  to  charge  or  receive  any  greater  compensation  in 
the  aggregate  for  the  transportation  of  passengers  or  of  like 
kind  of  property,  under  substantially  similar  circumstances 
and  conditions,  for  a  shorter  than  for  a  longer  distance  over 
the  same  line,  in  the  same  direction,  the  shorter  being 
included  within  the  longer  distance.  *  *  *  "  In  the  first 
of  the  cases  last  cited  several  railroad  companies,  as  the 
court  found,  had  formed  a  joint  through  line  between  two 
points  in  different  states  over  which  merchandise  was  carried 
under  through  bills  of  lading.  The  rate  charged  to  an 
intermediate  point  (Social  Circle)  on  this  joint  line  was  30 
cents  per  hundred  greater  than  the  through  rate  for  the  longer 
distance,  although  the  circumstances  and  conditions  of  the 
carriage  were  substantially  the  same.  The  action  of  the 
carriers  in  exacting  a  higher  rate  for  the  shorter  distance  was 
therefore  in  open  violation  of  the  rate  prescribed  by  congress. 
The  interstate  commerce  commission  made  an  order  com- 
manding the  carriers  to  desist  from  this  violation  of  the  law, 
and  the  supreme  court  affirmed  this  part  of  the  order.  In  the 
second  case  above  cited  the  commission  had  made  and 
sought  to  enforce  an  order  that  freight  received  from  abroad 
by  water,  and  destined  to  an  inland  point  under  a  through 
bill  of  lading  from  abroad,  should  be  carried  from  the  port 
at  which  it  was  received  to  the  inland  point  at  the  same  rate 
charged  from  such  port  to  the  inland  point  for  other  like 
freight  of  a  domestic  character.     The  supreme  court  declined 
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to  enforce  this  order  of  the  commission,  holding  that  the 
conditions  under  which  the  two  classes  of  traffic  were  carried 
weae  dissimilar;  that  the  dissimilarity  of  the  condition^ 
should  have  been  considered  by  the  commission,  inasmuch 
as  they  might  have  been  found  to  be  of  such  a  character  as 
justified  the  carrier  in  transporting  merchandise  received 
from  abroad  to  the  inland  point  at  a  less  rate  than  it  charged 
on  domestic  or  local  traffic. 

Considering  the  questions  which  were  involved  in  these 
cases  and  the  points  adjudicated,  we  discover  nothing  therein 
which  impairs  the  force  of  the  later  decisions  in  Interstate 
Commerce  Commission  v,  Cincinnati,  N.  O.  &  T.  P.  Ry. 
Co.,  167  U.  S.  479,  17  Sup.  Ct.  896,  42  L.  :^d.  243,  and  in 
Interstate  Commerce  Commission  v.  Alabama  M.  Ry.  Co., 
168  U.  S.  144,  161,  18  Sup.  Ct.  45,  42  L.  Ed.  414,  holding 
that  the  interstate  commerce  commission  has  not  been  vested 
with  the  legislative  power  to  prescribe  rates,  either  directly 
or  indirectly.  Prescribing  a  rate  from  Pueblo,  Colo.,  to  San 
Francisco,  Cal.,  by  reference  to  a  rate  that  had  theretofore 
been  established  by  carriers  between  Chicago  and  San 
Francisco,  involved  the  exercise  of  legislative  functions  to 
the  same  extent  as  fixing  the  rate  between  the  former  points 
on  an  independent  consideration  of  what  would  be  a  reason- 
able compensation  for  the  service.  In  either  event,  far- 
reaching  questions  of  public  policy  arise,  and  many 
circumstances  and  conditions  affect  the  question  to  be  solved, 
so  that  it  cannot  be  said  that  the  problem  of  fixing  a 
reasonable  rate  from  Colorado  points  to  the  Pacific  Slope 
became  a  simple  one  involving  no  exercise  of  legislative 
discretion,  when  it  appeared  that  the  carriers  had  estab- 
lished a  rate  from  Chicago  to  Pacific  Coast  points.  It 
must  also  be  borne  in  mind  that  in  the  case  in  hand 
we  are  not  called  upon  to  deal  with  a  joint  through  line, 
and  with  a  rate  to  an  intermediate  poiiit  on  that  line,  which, 
by  the  express  command  of  congress,  cannot  be  made 
greater  than  the  through  rate,  if  the  conditions  of  car- 
riage   are    substantially   the   same.     No  joint  through  line 
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under  a  common  control  and  management  is  disclosed 
by  the  present  record.  Besides,  the  commission  by  its  order 
of  November  25,  1895,  did  not  enjoin  that  the  rate  for  the 
short  haul  from  Pueblo  to  San  Francisco  should  not  exceed 
the  rate  for  the  long  haul  from  Chicago,  but  it  went  beyond 
that  limit,  and  undertook  to  declare  that  the  rate  for  the 
shorter  distance  should  not  exceed  three-fourths  of  the  rate 
for  the  longer  distance,  thereby  assuming  to  establish  a 
rate  by  relation.  We  feel  constrained  to  hold  that  the  com- 
mission exceeded  its  authority  in  this  part  of  the  order,  and 
that  it  had  no  more  power  to  fix  a  rate  from  Pueblo  to  San 
Francisco  by  relation  to  the  theretofore  existing  rate  from 
Chicago  to  San  Francisco  than  it  had  to  fix  the  former  rate 
upon  an  independent  consideration  of  what  would  be  a  reason- 
able charge. 

It  is  further  insisted  by  the  complainant  below  that  in  view 
of  the  allegations  contained  in  the  second  count  of  its  bill* 
wherein  threatened  violations  of  the  interstate  commerce  act 

are  averred,  it  was  entitled  to  injunctive  relief 
gjroe-Fi^g  on  general  equitable  grounds;  that  is  to  say, 
o^atraining      bccausc  the  damage  to  be  apprehended  from  the 

threatened  wrongful  acts  was  incapable  of  being 
adequately  redressed  at  law.  It  will  be  observed  that  by 
the  second  clause  of  the  restraining  order,  which  is  quoted 
above  in  substance,  the  defendants  were  restrained  from 
demanding  unreasonable  rates,  from  giving  undue  and  un- 
reasonable preferences  to  persons  or  localities,  or  from  sub- 
jecting the  complainant  to  an  unreasonable  disadvantage;  etc. 
This  clause  of  the  order  might  possibly  be  upheld,  but  it  is 
not  apparent  that  any  special  advantage  would  result  to  the 
complainant  from  an  order  couched  in  such  general  terms, 
which  merely  repeats  the  general  admonitions  of  the  interstate 
commerce  act.  Such  an  order  does  not  give  any  additional 
sanction  to  the  statute ;  neither  does  it  forbid  the  doing  of 
any  specific  acts.  It  simply  leaves  the  questions  whether  the 
threatened  rate  is  reasonable,  or  whether  it  would  operate  as 
an  undue  preference  or  as  an  unreasonable  discrimination,  to- 
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be  tried  and  determined  in  a  proceeding  for  contempt  before 
a  chancellor,  instead  of  being  tried  in  the  usual  way  before  a 
court  and  jury,  in  an  action  for  damages,  after  the  rate  has 
been  exacted  or  actually  demanded  on  a  tender  of  property 
for  shipment.  Perceiving,  apparently,  that  the  general  lan- 
guage of  the  order  left  all  vital  questions  undetermined  and 
open  for  consideration  in  supplementary  proceedings,  the 
trial  court  next  addressed  itself  to  the  task  of  fixing  a  max- 
imum rate  to  be  thereafter  observed,  and  in  the  third  paragraph 
of  the  restraining  order  prescribed  such  a  rate,  and  commanded 
the  defendants  to  conform  thereto.  In  so  acting  the  trial 
court,  in  our  opinion,  exceeded  its  lawful  powers.  In  the 
first  instance  interstate  freight  rates  must  be  established  and 
put  in  force  by  the  carrier,  or  by  the  national  legislature,  or 
by  some  commission  or  administrative  body  on  whom  the 
authority  to  prescribe  rates  has  been  duly  conferred  by  the 
national  legislature.  When  the  carrier  promulgates  a  sched- 
ule of  rates  without  previous  conference  with  its  patrons,  it 
acts  under  the  mandate  of  the  statute  and  the  common  law 
that  all  rates  must  be  fair  and  reasonable,  and  under  and 
subject  to  the  rule  that  it  may  be  called  to  account  by  the 
shipper  in  an  action  at  law  for  damages,  provided  any  un- 
reasonable or  unjust  rate  or  charge  is  either  exacted  from  the 
shipper  or  demanded.  When  a  rate  that  has  been  exacted 
or  demanded  Is  challenged  on  the  ground  that  it  was  unrea  - 
sonable  or  unjust,  it  is  within  the  province  of  a  court  and 
jury  to  determine  the  issue  so  raised,  and  to  redress  the 
wrong,  if  one  has  been  committed ;    but,  before  ^  ,    ^,  ^ 

Inters  tato  com- 

an  alleged  unreasonable  rate  has  been  either  SSS^S^^kSS^ 
paid  or  demanded  on  an  actual  tender  of  mer-  ^°^°*^«<>'°°^*- 
chandise  for  shipment,  it  is  not  within  the  legitimate  province 
of  a  court  of  equity  to  interpose  and  fix  a  maximum  rate, 
and  thereupon  enjoin  the  carrier  from  demanding  more  than 
the  rate  so  established.  Such  an  order  effectually  deprives 
an  interstate  carrier  of  its  right  to  change  and  fix  rates 
which  is  conceded  to  it  by  the  interstate  commerce  act.  It  is 
tantamount  both  to  making  a  contract  between  the  shipper 
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and  the  carrier,  and  to  an  exercise  of  the  legislative  power  of 
prescribing  rates,  neither  of  which  powers  properly  belongs 
to  a  court  of  equity.  Interstate  Commerce  Commission  v, 
Cincinnati,  N.  O.  &  T.  P.  Ry.  Co.,  167  U.  S.  479,  493,  17 
Sup.  Ct.  896,  42  L.  Ed.  243;  Cincinnati,  N.  O.  &  T.  P.  Ry. 
Co.  V.  Interstate  Commerce  Commission,  162  U.  S.  184, 196, 
197,  16  Sup.  Ct.  700,  40  L.  Ed.  935;  Express  Cases,  117  U. 
S.  1,  29,  6  Sup.  Ct.  542,  628,  29  L.  Ed.  791 ;  Atchison,  T.  & 
S.  F.  R.  Co.  V.  Denver  &  N.  O.  R.  Co.,  110  U.  S.  667,  685, 
686,  4  Sup.  Ct.  185,  28  L.  Ed.  291 ;  Pullman  Palace-Car  Co. 
V.  Missouri  Pac.  Ry.  Co.,  115  U.  S.  587,  598,  6  Sup.  Ct.  194, 
29  L.  Ed.  499;  Little  Rock  &  M.  R.  Co.  v.  St.  Louis  S.  W. 
Ry.  Co.,  27  U.  S.  App.  380,  387,  11  C.  C.  A.  417,  63  Fed. 
775;  Little  Rock  &  M.  R.  Co.  v.  St.  Louis,  I.  M.  &  S.  Ry. 
Co.  (C.  C),  41  Fed.  559,  563. 

Aside  from  the  foregoing  considerations,  we  perceive  no 
reason  why  the  remedy  at  law  for  the  threatened  wrong 
should  be  pronounced  ineffectual  or  inadequate.  The  dam- 
ages that  the  complainant  will  sustain  if  it  is  right  in  its  con- 
tention as  to  the  unreasonableness  of  the  proposed  rates  can 
be  ascertained  by  a  court  and  jury,  while  it  is  not  suggested 
that  the  defendant  company  is  insolvent,  or  that  it  will  be 
unable  to  respond  for  such  damages  as  a  jury  may  assess. 
Besides,  a  single  verdict  before  a  jury  establishing  the  unrea- 
sonableness or  discriminating  character  of  the  'proposed  rate 
would  probably  lead  to  a  withdrawal  of  the  rate,  and  avoid 
the  necessity  of  further  actions.  But,  be  this  as  it  may,  we 
are  of  opinion  that  so  much  of  the  restraining  order  from 
which  the  appeal  is  taken  as  afforded  any  substantial  relief 
to  the  complainant  company,  namely,  that  part  thereof  which 
prescribed  a  maximum  rate,  and  enjoined  the  defendant  com- 
pany from  demanding  greater  compensation,  was  in  excess 
of  the  power  of  the  court,  and  cannot  be  upheld.  It  may 
well  be  that  the  interstate  commerce  act  would  be  much  more 
effectual  in  accomplishing  the  objects  which  it  was  designed 
to  accomplish  if  the  commission  provided  for  therein  was 
empowered  to  prescribe  a  schedule  of  maximum  rates  in  cases 
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like  the  one  in  hand.  But  that  power,  it  seems,  has  not  been 
conferred,  and  the  courts  cannot  enlarge  the  authority  of  the 
commission  by  enforcing  orders  of  that  body  which  it  has  no 
power  to  make.  Neither  can  the  courts  undertake  to  name  a 
maximum  rate  in  advance,  and  enjoin  a  carrier  from  violat- 
ing it. 

There  were  some  other  questions  of  a  jurisdictional  nature 
discussed  at  the  bar,  but  we  have  not  deemed  it  expedient  or 
necessary  on  the  present  occasion  to  examine  them  critically, 
and  accordingly  shall  express  no  opinion  thereon.  In  view 
of  what  has  been  said  we  conclude  that  the  decree  below 
should  be  reversed,  with  directions  to  dismiss  the  bill  of 
complaint ;  and  it  is  so  ordered. 


Missouri,  K.  &  T.  Ry.  Co.  ei  al, 

V. 

Byrne. 

{Circuit  Court  of  Appeals,  Eighth  Circuit,  February  12,  igoo,) 

Carriers  of  Live  Stock — Defective  Cattle  Pens — Escape  of  Cattle — 
Collision  with  Train — Pleading — Causes  of  Action — Election. — The 
first  count  of  the  complaint  charged  that  the  damages  were  inflicted 
by  the  neglig'ence  of  the  defendant  railroad  in  constructing-  and  re- 
pairing its  cattle  pens,  and  the  second  charge  that  they  were  inflicted 
by  the  negligence  of  the  company  in  running  its  engine  upon  the 
cattle  after  they  had  escaped  from  the  pens,  and  while  its  engineer 
might  have  seen  them  upon  the  track,  and  might  have  prevented  the 
collision.  Held,  that  there  was  no  inconsistency  between  the  causes 
of  action  set  forth  in  the  two  counts  of  the  complaint,  and  the  motion 
to  compel  an  election  between  them  was  properly  denied. 

Witnesses — Death  of  Agent — Competency  of  Other  Party.— There 
is  no  statute  or  rule  of  law  in  force  in  the  Indian  Territory  which 
makes  a  party  to  a  contract  or  a  transaction  incompetent  to  testify  to 
it  because  the  agent  of  the  principal  with  whom  he  made  or  had  it  is 
dead. 
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Carriers  of  Live  Steele —Cattle  Pens — Liability  of  Railroad.* — A 
railroad  company  permitting"  stock  to  be  placed  in  the  pens  which  it 
has  prepared  by  the  side  of  its  tracks  to  facilitate  loading-  and  unload- 
ing- does  not  thereby  receive  it  for  shipment,  or  take  possession  or 
assume  charg-e  of  it  as  a  common  carrier  or  keeper ;  and  its  only  re- 
sponsibility in  this  connection  is  for  the  exercise  of  ordinary  care 
in  the  construction  and  maintenance  of  its  pens. 

Same — Same — Death  of  Escaped  Cattle  from  Collision  with  Train 
— Proximate  Cause — Question  for  Jury. — The  jury  found  •that  the 
bunching*  of  19  cattle  on  the  railroad  track  at  night,  at  a  point  where 
they  could  have  wandered  oflF  on  the  prairie,  and  their  death  from 
collision  with  an  eng-ine  and  train  of  cars  was  not  the  natural  and 
probable  consequence  of  the  failure  of  the  railroad  company  to  use 
ordinary  care  to  maintain  its  cattle  pens,  from  which  such  cattle  es- 
caped. Held^  that  such  finding  could,  not  be  disregarded  by  the 
court,  and  was  conclusive. 

Error  by  defendant  to  the  United  States  court  of  appeals 
in  the  Indian  Territory.     Reversed. 

Clifford  L.  Jackson^  for  plaintiffs  in  error. 
A^.  B.  Maxey  {G.  B.  Denison^  on  the  brief),  for  defendant 
in  error. 

Before  Cai.dwei.1.,  Sanborn,  and  Thayer,  Circuit 
Judges . 

Sanborn,  Circuit  Judge.  On  December  20,  1892,  the  as- 
signors of  Patrick  J.  Byrne,  the  defendant  in  error,  were 
notified  by  the  agent  of  the  Missouri,  Kansas  &  Texas  Rail- 
«.    -*  .  ^         way   Company  that  it  would   furnish  cars   to 

Oaae  Stated.  *'  tr       j 

ship  their  cattle  the  next  morning,  and  that  he 
should  ''bring  his  cattle  in.'*  Thereupon  he  drove  them  in» 
and  put  them  in  pens,  at  the  station  of  Bufaula,  which  the 
railway  company  had  constructed  and  maintained  to  facilitate 
the  loading,  unloading,  and  shipment  of  cattle.  During  the 
night  the  cattle  broke  down  two  posts  and  a  corresponding 
portion  of  the  fence,  and  150  of  them  escaped  from  oneof  tbe 
pens.  Nineteen  of  them  were  killed  on  or  near  the  railroad  track 

♦See  St.  Lrouis,  etc.,  Ry.  Co.  v,  L,aw  (Ark.),  18  Am.  <SkEng.  R.  Cas., 
N.  S.,  286,  and  note^  p.  292;  Missouri,  etc.,  Ry.  Co.  v,  Byrne  (Ind. 
Terr.),  13  Am.  &  Kng.  R.  Cas.,  N.  S.,  17,  and  note,  p.  28. 
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by  an  engine  which  ran  into  them,  94  were  recovered,  and 
possibly  37  were  lost.  The  defendant  in  error  sought  to 
recover  for  the  cattle  lost  and  killed,  for  the  injury  to  those 
recovered,  and  for  the  expense  of  recovering  them. 

In  the  complaint  upon  which  the  action  was  tried  there 
were  two  counts,  each  for  the  recovery  of  the  same  items  of 
damages,  which  amounted  in  the  aggregate  to  $1 ,802 .50.  The 
first  count  charged  that  these  damages  were  inflicted  by  the 
negligence  of  the  company  in  constructing  and  repairing  its 
cattle  pens,  and  the  second  charged  that  they  were  inflicted  by 
the  negligence  of  the  company  in  running  its  engine  upon  the 
cattle  after  they  had  escaped  from  the  pens,  and  while  its 
engineer  might  have  seen  them  upon  the  track,  and  might 
have  prevented  the  collision.  The  court  thereupon  charged 
the  jury,  in  effect,  that,  if  they  found  that  the  railway  com- 
pany was  negligent  in  the  construction  or  maintenance  of  its 
cattle  pens,  they  might  return  a  verdict  against  it  for  such 
loss  of  the  defendant  in  error  as  was  the  direct,  natural,  and 
proximate  effect  of  that  negligence;  that  the  direct,  natural, 
and  proximate  effect  of  a  given  cause  was  that  effect  which 
persons  of  ordinary  judgment  might  reasonably  conclude 
would  follow  such  a  cause  as  a  result  thereof ;  that,  if  the 
killing  of  the  19  cattle  on  the  railroad  tracks  was  the 
direct,  natural,  and  proximate  result  of  the  negligence  in 
maintaining  the  cattle  pens,  they  should  return  a  verdict  for 
the  cattle  so  killed,  under  the  first  count  of  the  complaint; 
but  if  that  killing  was  not  the  direct,  natural,  and  proximate 
effect  of  that  negligence,  but  was  caused  solely  by  their  col- 
lision with  the  engine,  then  they  could  not  return  a  verdict 
for  the  dead  cattle  under  the  first  count  of  the  complaint,  but 
might  do  so  under  the  second  count,  if  they  found  that  the 
railway  company  failed  to  exercise  ordinary  care  in  running 
the  engine  and  train  which  struck  them.  The  jury  returned 
a  verdict  under  the  first  count  of  the  complaint  for  $743,  and 
-under  the  second  count  for  "19  cattle  killed  by  train,  at  $25  per 
head,  amounting  to  $475.'*  In  other  words,  the  jury  foucd 
that  the  killing  of  the  19  cattle  by  the  engine  on  the  railroad 
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tracks  was  not  the  natural  or  probable  effect  of  a  failure  to 
exercise  ordinary  care  in  the  construction  of  the  cattle  pens, 
but  that  its  proximate  cause  was  the  collision  of  the  engine 
with  them. 

There  are  numerous  assignments  of  error.  Some  of  them 
are  that  the  court  refused  at  the  close  of  the  trial  to  instruct 
the  jury  to  return  a  verdict  for  the  plaintiff  in  error  upon 
the  first  count  of  the  complaint ;  that  it  refused  to  instruct 
them  to  return  a  verdict  in  favor  of  the  railroad  company 
upon  the  second  count  of  the  complaint ;  that  it  denied  the 
motion  of  the  railway  company  to  compel  the  defendant  in 
error  to  elect  upon  which  count  he  would  proceed  to  trial ; 
that  it  permitted  Grayson,  who  had  the  transaction  with  the 
agent  of  the  company,  to  testify  to  the  conversation  between 
them  which  induced  him  to  put  the  cattle  in  the  pens,  although 
the  agent  was  dead ;  and  that  the  court  refused  to  instruct 
the  jury  that  the  railway  company  did  not  receive  the  cattle 
for  shipment,  or  take  possession  or  assume  charge  of  them 
by  permitting  them  to  be  placed  in  the  pens. 

There  was  no  inconsistency  between  the  causes  of  action 
set  forth  in  the  two  counts  of  the  complaint,  and  the  motion 
to  compel  an  election  was    properly  denied.     Both  causes 

were  based  on  the  negligence  of  the  company* 
SS^^^^tiVe  and  none  of  the  facts  essential  to  the  mainte- 
Bacftpe  of  oatue    uaucc  of  Cither  causc  were  inconsistent   with 

—Collision  'With 

£j53^5iS**of  those  that  were  indispensable  to  the  mainte- 
tiSS****"^®**"       nance  of  the  other.     Great  Western  Coal  Co.  v. 

Chicago  G.  W.  Ry.  Co.  (C.  C.  A.).  98  Fed.  274. 

There  is  no  statute  or  rule  of  law  in  force  in  the  Indian 
Territory  which  makes  a  party  to  a  contract  or  a  transaction 
witnessea-  iucompetcnt  to  testify  to  it  because  the  agent  of 
c?mpetJ^r?f^  the  principal  with  whom  he  made  or  had  it  is 
other  Party.  jcad,  and  there  was  no  error  in  the  admission 
of  the  testimony  of  Grayson.  Rev.  St.  §  858 ;  Mansf .  Dig. 
Ark.  §  2857. 

It  is  undoubtedly  a  sound  legal  proposition  that  a  railway 
company  which  permits  stock  to  be  placed  in  the  pens  which 
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it  has  prepared  by  the  side  of  its  tracks  to  facilitate  loading 
and  unloading  it  does  not  thereby  receive  it  f or  „  __. 
shipment,  or  take  possession  or  assume  charge  l^iJi^^aMuty 
of  it  as  a  common  carrier  or  keeper.     The  limit  -'''^^' 
of  its  liability  is  for  the  exercise  of  ordinary  care  in  the  con- 
struction and  maintenance  of  its  pens.     But  we  hesitate  to 
say  that  this  proposition  was  not  substantially  given  to  the 
iury ,  although  not  in  the  words  of  the  request  of  the  company, 
and  perhaps  not  as  clearly  and  incisively  as  it  might  have 
been. 

There  is,  however,  one  assignment  of  error  which  must  be 
sustained,  and  which  renders  a  more  extended  notice  of  others 
unnecessary.  It  is  that  the  court  refused  to  instruct  the  jury 
that  they  must  return  a  verdict  for  the  railway 
company  upon  the  second  cause  of  action.  gJSg^JS^S?* 
The  sole  basis  of  that  cause  of  action  was  the  li'KSiSSte'^ 

1-  c  1.1-  •  '^  ^'         1^'     A.      i       Oauae— Question 

negligence  of  the  engineer  in  running  his  train  for  jury. 
upon  and  killing  the  19  cattle  on  the  railway 
tracks,  and  the  jury  returned  a  verdict  against  the  company 
for  $475  on  this  account.  A  careful  perusal  of  the  entire 
record  fails  to  disclose  any  evidence  of  negligence  or  derelic- 
tion of  duty  in  the  operation  of  the  train  which  killed  these 
cattle.  They  were  bunched  on  the  railroad  track  some  dis- 
tance from  any  station,  in  the  night,  when  a  train  came  along 
and  struck  them.  The  proof  is  plenary  and  undisputed  that 
the  engineer  in  charge  of  the  train  was  watchful,  active, 
and  careful,  and  that  after  he  discovered  the  cattle  it  was 
impossible  for  him  to  avoid  a  collision.  In  this  state 
of  the  case  the  court  should  have  instructed  the  jury 
that  there  could  be  no  recovery  on  this  cause  of  action. 
It  is  contended  that  this  error  is  not  fatal,  because 
the  killing  of  the  cattle  may  be  attributed  to  the  neg- 
ligence of  the  company  in  the  construction  and  main- 
tenance of  its  pens,  which  permitted  tne  escape  and  the 
killing.  It  is  said  that  there  would  have  been  no  kill- 
ing if  there  had  been  no  escape,   and  no  escape  if  there 

18  (N  s)  A  &  EJ  R  Cas— 37 
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had  been  no  negligence  in   maintaining  the  pens.     But  this 
contention  ignores  the  real  question  in  the  case,  and  also  the 
pregnant  fact  that  the  verdict  of  a  jury  has  properly  answered 
that  question  adversely  to  the  major  premise  of  the   argu- 
ment.    The  question  was  whether  or   not  the  n^ligence  of 
the  company  in  maintaining  its  cattle  pens  was  the   proxi- 
mate cause  of  the  killing  of  the  19  cattle  on  the  railroad  track 
by  the  engine.  The  mere  fact  that  they  would  not  have  been 
killed  if  they  had  not  escaped  does  not  answer  this  question, 
for  they  would  not  have  been  killed  although  they  did  escape  if 
they  had  not  bunched  themselves  on  the  railroad  track,  or  if 
the  train  had  not  come  along  and  struck  them  at  the  exact 
moment  when  they  were  on  the  track  and  in  its  way.     Post 
hoc    is    not    necessarily   propter  hoc.      The  question   was 
whether  the  killing  by  the  engine  was  the  natural  and  prob- 
able result  of  the  negligence  in  the  mainteiiance  of  the  pens, 
not  whether  it  was    subsequent    to    that   negligence,    nor 
whether  it  would  not  have  occurred  in  the  absence  of  that 
negligence.     An  injury  that  is  the  natural  and  probable  con- 
sequence of  an  act  of  negligence  is  actionable  because  that 
act  is  its  proximate  cause,  but  an  injury  that  could  not  have 
been  foreseen   or  reasonably  anticipated  as  the  probable 
result   of  an  act  of  negligence  is  not  actionable,  nor  is  an 
injury  that  is  not  the  natural  consequence  of  the  negligence 
complained  of,  and  that  would  not  have  resulted  from  it»  but 
for  the  interposition  of  some  new,  independent  cause  that 
could  not  have  been  anticipated.     The  question,  then,  was 
whether  the  bunching  of  the  19  cattle  on  the  railroad  track  in 
the  night,  and  their  death  from  collision  with  an  engine  and 
train  of  cars,  was  the   natural  and  probable  consequence  of 
the  failure  of  the  company  to  use  ordinary  care  to  maintain 
its  cattle  pens.     It  was  whether  that  bunching  and  killing 
could  have  been  foreseen  or  reasonably  anticipated  as  the 
natural  and  probable  effect  of  negligence  in  maintaining  the 
pens.      A   natural    consequence   of   an  act    is    one  which 
ordinarily    follows     from    it, — the    result    which    may    be 
reasonably   anticipated  from   it.     Was  the    bunching    and 
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killing;  of  the  cattle  on  the  railroad  a  result  which  ordi- 
narily follows  from  their  escape  upon  unfenced  land 
through  which  a  railroad  extends?  A  probable  con- 
sequence is  one  which  is  more  likely  to  follow  its  sup- 
posed cause  than  it  is  to  fail  to  follow.  Was  it  more  proba- 
ble that  the  result  of  the  escape  of  these  cattle  would  be  their 
bunching  and  killing  on  the  railroad  than  it  was  that  they 
would  wander  off  on  the  prairie,  and  be  recovered  again,  as 
9\  of  them  were?  To  ask  these  questions  seems  to  answer 
them,  and  the  jury  gave  the  answers  which  they  seem  to 
demand.  They  answered  them  in  the  negative.  They  found 
that  the  killing  of  these  19  cattle  was  not  the  natural  and 
probable  consequence  of  the  failure  to  use  ordinary  care  to 
maintain  the  pens,  but  that  it  was  the  result  of  an  independ- 
ent intervening  cause, — the  bunching  of  the  cattle  on  the 
railroad,  and  the  collision  of  the  engine  with  them.  Unless 
this  court  reverses,  ignores,  or  disregards  that  finding,  the 
verdict  for  the  cattle  killed  cannot  be  sustained  on  the  ground 
that  the  killing  was  the  effect  of  negligence  in  maintaining 
the  pens,  because  the  jury  have  found  that  this  negligence 
was  not  the  proximate  cause  of  the  killing  or  of  the  loss 
which  resulted  therefrom.  But  this  finding  may  not  be  dis- 
regarded unless  all  reasonable  men  of  unprejudiced  minds 
would  draw  the  opposite  conclusion  from  the  facts  of  this 
case.  It  is  only  in  such  a  case  that  the  question  of  proxi- 
mate cause  may  be  withdrawn  from  the  jury.  In  every  other 
case  it  is  their  province  to  determine  it,  and  their  finding 
upon  it  is  conclusive.  Mr.  Justice  Strong,  in  Railway 
Co.  V.  Kellogg,  94  U.  S.  474,  476,  24  L.  Ed.  259,  said: 

''The  true  rule  is  that  what  is  the  proximate  cause  of  an 
injury  is  ordinarily  a  question  for  the  jury.  It  is  not  a  ques- 
tion of  science  or  of  legal  knowledge.  *  *  *  In  the  nature 
of  things,  there  is  in  every  transaction  a  succession  of 
events  more  or  less  dependent  upon  those  preceding,  and  it 
is  the  province  of  a  jury  to  look  at  this  succession  of  events 
or  facts,  and  ascertain  whether  they  are  naturally  and  prob- 
ably connected  with  each  other  by  a  continuous  sequence, 
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or  are  dissevered  by  new  and  independent  agencies,  and  this 
must  be  determined  in  view  of  the  circumstances  existing  at 
the  time.'* 

Insurance  Co.  v,  Robbins'  Adm'r,  27  U.  S.  App.  547, 
552,  553,  12  C.  C.  A.  544,  547,  65  Fed.  178-181,  27  L.  R. 
A.  629;  Railway  Co.  v.  Callaghan,  12  U.  S.  App.  541, 
547,  6  C.  C.  A.  205,  208,  56  Fed.  988,  991;  Railroad  Co. 
V.  Price,  97  Fed.  423,  38  C.  C.  A.  239. 

We  are  far  from  being  convinced  that  all  reasonable  men 
of  unprejudiced  minds  would  disagree  with  the  finding  of  the 
jury  upon  this  question  of  proximate  cause.  Indeed,  it 
seems  to  us  that  many  reasonable  men  would  agree  with  the 
jury  that  the  bunching  of  these  19  cattle  on  the  railroad  track, 
and  their  killing  by  the  engine  and  train,  was  neither  the 
natural  nor  probable  consequence  of  the  negligence  in  main- 
taining the  cattle  pens;  that  such  a  result  could  not  have 
been  foreseen  or  reasonably  anticipated  from  that  negligence, 
or  from  the  escape  of  the  cattle  from  the  pens ;  and  that  it 
was  not  the  natural  or  probable  consequence  of  that  negli- 
gence or  escape,  but  was  the  effect  of  independent  interven- 
ing causes, — the  bunching  of  the  cattle  on  the  railroad  track, 
and  the  comirg  of  the  train  in  the  night  at  the  exact  moment 
when  they  happened  to  be  in  its  way, — causes  which  could 
not  have  been  foreseen  or  anticipated,  but  which  unexpect  - 
edly  intervened,  turned  aside  the  natural  sequence  of  events, 
and  produced  an  unnatural  and  improbable  result.  Railway 
Co.  V.  Elliott,  12  U.  S.  App.  381,  386,  5  C.  C.  A.  347, 
349,  55  Fed.  949.  20  L.  R.  A.  582. 

Since  the  jury  properly  found,  upon  substantial  evidence, 
that  the  negligence  of  the  company  in  constructing  and  main- 
taining the  pens  was  not  the  proximate  cause  of  the  loss  of 
the  cattle  killed,  but  that  the  proximate  cause  of  that  loss 
was  negligence  in  operating  the  engine,  and  since  there  was 
no  evidence  of  any  negligence  in  the  operation  of  the  engine, 
the  verdict  cannot  be  sustained.  The  rulings  and  proceed- 
ings in  this  case  prior  to  the  trial  are  not  the  subject  of  any 
assignment  of  errors,  and  hence  we  do   not  notice  them. 
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The  judgements  of  the  United  States  court  of  appeals  for  the 
Indian  Territory  and  of  the  United  States  court  for  the 
Indian  Territory  are  reversed,  and  the  case  is  remanded  to 
the  latter  court,  with  instructions  to  grant  a  new  trial. 

Caldwbll,  Circuit  Judge  (dissenting) .  It  is  stated  in  the 
opinion  of  the  court  that  *'in  the  complaint  upon  which  the 
action  was  tried  there  were  two  counts.  *  *  *  The  first 
count  charged  that  these  damages  were  inflicted  by  the  neg- 
ligence of  the  company  in  constructing  and  repairing  its  cat- 
tle pens,  and  the  second  charged  that  they  were  inflicted  by 
the  negligence  of  the  company  in  running  its  engine  upon 
the  cattle  after  they  had  escaped  from  the  pens."  It  is  nec- 
essarily implied  in  this  statement  that  the  plaintiff,  by  his 
own  volition,  stated  his  cause  of  action  in  two  counts.  But 
the  record  in  the  case  discloses  that  he  did  nothing  of  the 
kind.  More  than  seven  years  ago  the  plaintifi's  assignor 
delivered  to  the  defendant  railroad  company  150  head  of 
cattle  for  shipment  over  its  road.  The  company  placed  the 
cattle  in  one  of  its  cattle  pens  for  shipment,  from  which  they 
escaped  during  the  night  by  reason  of  the  fence  around  the 
pen  being  old,  rotten,  and  defective.  It  is  the  view  of  the 
majority  of  the  court  that  the  company  was  negligent  in  put- 
ting the  cattle  into  a  pen  so  defectively  fenced,  and  that  it  is 
liable  for  the  cattle  that  escaped- from  the  pen,  and  which, 
by  reason  of  such  escape,  were  lost  to  the  plaintiff. 

The  original  complaint  counted  on  the  foregoing  facts, 
and  alleged  that  when  near  the  pen  from  which  the  cattle 
escaped,  and  immediately  after  their  escape,  '*a  locomotive 
engine  and  train  of  cars  ran  into,  against,  and  over  a  large 
number  of  the  said  cattle,  and  killed  of  them  nineteen  head, 
of  the  value  of  $475,  and  scattered  and  dispersed  others  of 
said  cattle,  so  that  forty  head  thereof  have  been  totally  lost 
to  the  plaintiff,  which  were  of  the  value  of  $1,000.'*  This 
complaint  stated  but  a  single  cause  of  action,  namely,  the 
loss  of  the  40  head  of  cattle  by  reason  of  their  escape  from  a 
defective  stock  pen.  The  statement  was  incidentally  made 
that,  of  the  40  head  lost,  19  head  were  run  over  by  a  locomo- 
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tive  engine  while  fleeing  from  the  pen  and  in  close  proximity 
to  it,  and  the  remainder  of  the  40  head  continued  their  flight 
out  onto  the  plains,  and  were  lost. 

Obviously,  an  allegation  that  the  40  head  of  cattle  were 
lost  to  the  plaintiff  by  reason  of  their  escape  from  the  ship- 
ping pen  would  have  constituted  a  good  complaint.  But 
seizing  upon  the  incidental  and  wholly  immaterial  statement 
of  what  happened  to  the  cattle  after  their  escape  from  the 
shipping  pen,  which  prevented  the  plaintiff  from  recovering 
them,  the  defendant's  attorney  flooded  the  court  with 
demurrers,  and  motions  for  a  more  specific  statement  of  the 
cause  of  action,  and  for  a  separate  statement  of  the  causes  of 
action,  and  with  numerous  other  frivolous  and  nameless 
motions,  until  the  court,  to  obtain  surcease  from  this  flood  of 
trash,  required  the  plaintiff  to  divide  his  single  cause  of 
action  into  two,  one  paragraph  counting  on  the  cattle  that 
were  killed  by  the  locomotive  engine  in  their  flight  from  the 
pen,  and  the  second  counting  on  the  cattle  that  were  not 
killed  by  the  locomotive  engine,  but  continued  their  flight 
onto  the  plains  and  were  never  recovered.  After  thus  coerc- 
ing the  plaintiff  to  state  in  a  separate  paragraph  the  number 
of  cattle  killed  by  the  locomotive  engine  as  they  fled  from 
the  pen,  the  defendant  then  insisted  the  plaintiff  must  show 
these  cattle  were  killed  through  the  negligent  management 
of  its  locomotive  engine,  and  that  as  to  these  cattle  the  plain- 
tiff must  rest  alone  upon  that  claim  of  negligence;  thus 
ignoring  the  plain  and  obvious  fact  that  it  was  the  defendant's 
negligence  in  allowing  the  tattle  to  escape  from  the  pen  and 
get  on  the  railroad  track  that  was  the  proximate  cause  of 
the  loss,  and  that  their  death  on  the  railroad  track  was  due 
to  this  proximate  cause,  and  that  it  was  therefore  wholly 
immaterial  to  the  plaintiff's  right  of  recovery  how  the  defend- 
ant's engine  that  ran  over  the  cattle  after  their  escape  from 
the  pen  was  managed.  After  inducing  the  court  erro- 
neously to  compel  the  plaintiff  against  his  protest  to  split  his 
single  cause  of  action  into  two,  another  shower  of  frivolous 
demurrers  and  motions  was  rained  down  upon  the  court; 
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among  them,  a  motion  that  the  plaintiff  be  compelled  to 
elect  upon  which  of  the  two  causes  of  action  he  would  stand. 
Against  this  extremely  erroneous  ruling  of  the  trial  court 
the  plaintiff  was  remediless.  He  could  not  take  an  appeal 
from  the  order  requiring  him  to  change  the  statement  of  his 
cause  of  action,  because  it  was  not  a  final  judgment.  He 
was  therefore  compelled  to  try  the  case  upon  the  statement 
of  his  cause  of  action  framed,  in  effect,  by  the  defendant  to 
defeat  the  ends  of  justice.  The  defendant  now  seeks  to  sad- 
dle upon  the  plaintiff  the  consequences  of  an  error  procured 
and  brought  about  by  its  own  action.  By  the  quibbling 
methods  mentioned,  the  proper  characterization  of  which 
would  justify  the  use  of  very  strong  adjectives,  the  defend- 
ant succeeded  in  delaying  the  trial  of  the  case  for  nearly  four 
years.  When  the  case  was  finally  tried,  the  jury  was  re- 
quired to  return  two  verdicts, — one  for  the  cattle  killed  by 
the  locomotive  engine,  and  one  for  the  cattle  that  continued 
their  flight  onto  the  plains  and  were  lost.  The  jury  returned 
verdicts  as  follows  :  **For  thirty -seven  head  of  cattle  never 
recovered,  but  not  killed  by  the  train,  at  $12.50  per  head, 
amounting  to  $462.50;**  **for  nineteen  cattle  killed  by  train, 
at  $25.00  per  head,  amounting  to  $475.*'  In  all  common 
sense  and  reason,  there  never  was  but  one  cause  of  action  in 
this  case;  that  was  for  the  cattle  lost,  no  matter  how,  by 
reason  of  their  escape  from  the  defective  cattle  pen.  The 
division  of  this  single  cause  of  action  into  two  was  brought 
about  by  the  persistent  efforts  of  the  defendant,  and  is 
therefore  an  error  from  which  it  can  reap  no  benefit.  It 
invited  the  error  against  the  protest  of  the  plaintiff,  and  no 
party  can  take  advantage  of  an  error  he  himself  invites  and 
procures  to  be  committed.  New  York  El.  R.  Co.  v.  Fifth  Nat. 
Bank,  135  U.  S.  432,  441,  10  Sup.  Ct.  743,  34  I,.  Ed.  231, 
and  cases  there  cited;  Railway  Co.  v.  Harris,  27  U.  S.  App. 
450,  457,  12  C.  C.  A.  598,  63  Fed.  800,  and  cases  there 
cited. 

It  must  be  conceded  that,  if  none  of  the  cattle  that  escaped 
from  the  pen  had  been  killed  by  the  defend  ant  *s  locomotive 
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engine,  it  would  have  been  liable  for  all  that  were  lost  by 
reason  of  such  escape, — all  that  were  lost  as  the  proximate 
cause  of  the  escape  from  the  pen.  Upon  what  principle, 
then,  can  the  company  be  relieved  from  this  liability  by 
showing  that  in  their  flight  from  the  pen,  and  immediately 
after  their  escape  therefrom,  and  by  reason  thereof,  the  cat- 
tle ran  upon  the  company's  track,  and  were  killed  by  one  of 
its  locomotive  engines,  without  any  negligence  in  the  man- 
agement of  the  locomotive?  The  plaintiff  brought  his 
action  properly,  namely,  for  the  loss  of  the  cattle  resultinsr 
from  their  escape  from  the  cattle  pen  through  the  negligence 
of  the  defendant.  The  manner  of  their  death,  or  loss  after 
their  escape  from  the  pen,  so  be  it  that  it  was  a  result  of 
that  negligent  escape,  is  wholly  immaterial.  Some  may 
have  run  upon  the  railroad  track,  and  been  killed  by  a  mov- 
ing locomotive ;  some  may  have  run  into  a  wire  fence,  and 
been  killed ;  and  some  may  have  continued  their  flight  upon 
the  plains,  and  never  been  recovered.  But  in  each  case 
their  loss  to  the  plaintiff  was  the  result  of  the  defective  pen ; 
that  was  the  proximate  cause  of  the  loss  of  all  the  cattle 
that  were  lost.  The  first  complaint  which  is  in  the  record 
counted  on  this  state  of  the  case.  The  escape  of  the  cattle 
from  the  pen  was  so  clearly  and  obviously  the  proximate 
cause  of  their  loss  to  the  plaintiff  that  the  question  should 
not  have  been  submitted  to  the  jury.  The  verdict  of  the 
jury  expressed  a  just  and  the  proper  result,  and  was  clearly 
the  only  verdict  possible,  if  the  case  had  been  tried,  as  it 
should  have  been,  on  the  plaintiff's  complaint,  instead  of 
on  one  framed  for  him  by  the  defendant.  The  question  of 
the  sufficiency  of  the  evidence  to  support  the  finding  as  to 
the  number  of  cattle  that  fled  out  upon  the  plains  and  were 
lost  ought  to  be  regarded  as  settled  after  the  jury  that  tried 
the  case,  the  trial  judge,  and  an  appellate  court  of  three 
judges  have  concurred  in  its  sufficiency.  It  is  a  well-settled 
rule,  essential  to  a  fair  and  just  administration  of  justice, 
that  where,  from  a  view  of  the  whole  record,  it  is  apparent 
that  justice  has  been  done,  an  appellate  court  will  not  reverse 
the  judgment  for  mere  formal  defects.     Lancaster  v.  Collins, 
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115  U.  S.  222,  227,  6  Sup.  Ct.  33,  29  L.  Ed.  373,  and  cases 
there  cited.  "When  it  is  manifest  that  the  ^udg^ment  is 
right  on  the  whole  record,  the  judgment  will  be  affirmed, 
notwithstanding  error  in  the  proceedings."  Vaughan  v, 
Daniels,  98  Mo.  230,  11  S.  W.  573;  Fairbanks  v.  Long,  91 
Mo.  628,  4  S.  W.  499.  Much  more  is  this  the  rule  where, 
as  in  this  case,  the  error  in  the  proceedings  complained  of  is 
the  result  of  the  action  of  the  party  complaining  of  those 
proceedings.  "When  the  judgment  is  for  the  right  party  it 
will  not  be  reversed  for  any  error  of  law  attributable  to  the 
complaining  party's  action.*'  Fairbanks  v.  Long,  91  Mo. 
628,  4  S.  W.  499;  Noble  v,  Blount,  77  Mo.  239;  Holmes  v, 
Braidwood,  82  Mo.  617.  "A  party  shall  not  tread  back, 
and  trip  up  the  heels  of  the  plaintiff  on  a  defect  which  he 
himself  invited."  Holmes  v.  Braidwood,  82  Mo.  617.  ''A 
party  will  not  be  heard  to  complain  of  an  error  adopted  by 
the  trial  court  at  his  request."  Price  v.  Town  of  Brecken- 
ridge,  92  Mo.  387,  5  S.  W.  22. 

The  only  question  of  law  in  the  case  from  the  beginning  to 
the  end,  worthy  of  the  attention  of  the  court,  was  whether 
the  company  was  bound  to  provide  a  reasonably  safe 
shipping  pen  for  the  cattle,  and  was  liable  for  the  damage 
resulting  from  the  neglect  of  that  duty.  By  means  of  the 
groundless  quibbles  mentioned,  the  defendant  has  protracted 
this  simple  case  for  seven  years,  and  the  plaintiff  is  now  told 
at  the  end  of  that  time  that  he  can  have  nothing  for  the  cattle 
that  escaped  and  were  killed  by  the  locomotive  engine,  as 
they  were  running  from  the  pen,  because  that  was  not  negli- 
gently managed.  To  that  he  naturally  returns  the  answer  : 
''I  sued  for  the  loss  of  my  cattle  resulting  from  their  escape 
from  the  shipping  pen  by  reason  of  the  defendant's  negligence 
in  not  maintaining  a  reasonably  safe  and  sufficient  fence 
around  the  pen,  and  I  neither  know  nor  care  whether  the 
defendant's  locomotive  engine  which  killed  some  of  them  as 
they  fled  from  the  pen  was  well  or  ill  managed.  Their  escape 
from  the  pen  was  the  proximate  cause  of  their  loss  to  me, 
and  it  is  for  that  I  sued.  The  statement  in  the  pleadings  to 
the  contrary  of  this  was  compelled  by  an  order  of  the  court 
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made  on  the  defendant's  motion,  and  against  my  protest,  and 
for  that  reason  cannot  operate  to  my  prejudice."  This  plea 
is  not  answered  in  the  majority  opinion,  and  cannot  be 
answered.  The  result  reached  by  the  court  is  not  right  or 
just.  It  rewards  a  species  of  practice  intended  to  delay  and 
defeat  the  ends  of  justice.  It  is,  in  a  word,  a  travesty  on 
justice.  Moreover,  under  the  Arkansas  Code  of  Practice 
which  is  in  force  in  the  Indian  Territory,  it  is  well  settled 
that,  if  the  proofs  warrant  the  verdict,  the  judgment  will  not 
be  set  aside  or  reversed,  but  the  complaint  will  be  treated  and 
considered  as  amended  to  conform  to  the  proofs.  In  Davis 
V,  Goodman,  62  Ark.  262,  35  S.  W.  231,  Chief  Justice 
BuNN,  delivering  the  unanimous  judgment  of  the  court,  said  : 
''But,  according  to  a  uniform  holding  of  this  court,  the  trial 
court's  findings  and  judgment  will  not  be  reversed,  when 
they  are  in  conformity  to  the  evidence  in  the  case,  notwith- 
standing  the  pleadings  fall  short  of  the  facts  in  evidence ; 
for  in  such  case  the  pleadings  will  be  considered  as  amended 
to  suit  the  facts."  And  see,  to  the  same  effect,  Keener  v. 
Baker,  35  C.  C.  A.  350,  93  Fed.  377  ;  Railway  Co.  v.  Harper, 
44  Ark.  527;  Railway  Co.  v.  Triplett,  54  Ark.  289,  305,  15 
S.  W.  831,  16  S.  W.  266.  But  here  there  is  a  perfectly  good 
complaint  in  the  record  to  which  the  evidence  can  be 
referred.  But,  clearly,  the  reversal  of  the  judgment  of  the 
lower  court  should  be  accompanied  by  an  instruction  to  the 
trial  court  to  permit  the  plaintiff!  if  so  advised,  to  state  his 
cause  of  action  in  a  single  count  based  on  the  loss  of  the  cat- 
tle by  reason  of  their  escape  from  the  defectively  fenced  cattle 
pen,  as  was  done  in  the  original  complaint,  and  requiring 
the  defendant  to  plead  to  the  merits  of  such  complaint,  for, 
judging  from  the  disclosures  of  the  record  before  us,  in  no 
other  way  will  the  merits  of  the  case  be  reached  during  the 
lifetime  of  any  of  the  natural  persons  connected  with  it.  The 
railroad  company,  being  exempt  from  the  natural  law  of 
mortality,  will  alone  see  the  end  of  the  case.  The  judgment 
of  the  United  States  court  of  appeals  in  the  Indian  Territory 
(49  S.  W.  41)  should  be  affirmed. 
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V, 

Pullman  Palace-Car  Co. 

(Supreme  Court  of  Alabc:na^  April  rS,  iSgp.) 

Sleeping-Car  Companies — Loss  of  Passenger's  Property — Liabil- 
ity.*— While  a  sleeping-car  company  is  not  liable  as  a  common  carrier 
or  as  an  innkeeper  for  the  loss  of  its  passenger's  baggage,  it  is  its 
duty  to  use  reasonable  care  to  guard  its  passengers  from  theft ;  and 
if,  through  want  of  such  care,  the  personal  effects  of  a  passenger  such 
as  he  might  reasonably  carry  with  him  are  stolen,  the  company  is 
liable  for  their  value. 

Case  at  Bar. — In  an  action  against  a  sleeping-car  company  for  the 
loss  of  its  passenger's  personal  effects,  plaintiff's  evidence  made  a 
prima  facie  case  in  his  behalf,  and  defendant's  evidence  did  not  over- 
come this  prima  facie  case  by  showing  the  exercise  of  reasonable  care 
for  plaintiff's  property.  Heldy  that  defendant  was  responsible  for 
the  loss. 

Sleeping-Car  Companies— Loss  of  Baggage — For  What  Articles 
Responsible. — In  such  an  action  a  sleeping-car  company  can  be  held 
responsible  for  clothing,  ornaments,  and  such  articles  as  are  usually 
carried  by  travelers  in  their  hands,  together  with  a  sum  of  money 
sufficient  for  the  expenses  of  the  journey  in  which  one  is  engaged  ; 
and,  therefore,  it  may  be  held  liable  for  the  value  of  mileage  tickets  be- 
longing to  a  passenger  having  much  traveling  to  do,  and  for  the  value 
of  opera  glasses,  a  compass,  a  razor  and  strap  and  accoutrements  and 
a  nasal  syringe  ;  but  not  for  the  value  of  a  pistol. 

Same — Same — Measure  of  Damages. — In  such  an  action  the  meas- 
ure of  damages,  where  it  is  not  shown  that  the  articles  lost  had  a 
market  value,  is  the  actual  loss  sustained  by  the  passenger  by  being 
deprived  of  articles  specially  adapted  to  his  use. 

Appeal  by  plaintiff  from  Birmingham  city  court.  Reversed. 

John   W,  Tomlinsotii  for  appellant. 
Walker t  Porter  &  Walker ^  for  appellee. 

*See  Pullman'sPalace-CarCo.  z'.  Hall  (Ga.),  14  Am.  &Eng.R.  Gas., 
N.  S.,  229,  2Lii6.  foot-note. 
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DowDELi.,  J.  In  the  recent  case  of  Car  Co.  v.  Adams,  24 
South.  925,  decided  by  this  court,  it  was  said:  **The  rule 
now  seems  to  be  well  settled  that  sleeping-car  companies  are 
not  held  to  the  responsibility  of  common  carriers  and  inn- 
keepers. Many  reasons  for  this  distinction  will  be  found 
stated  in  the  text -books  and  decisions,  and  nowhere  more 
fully,  perhaps,  than  in  Blum  v.  Car  Co.,  1  Flip.  500,  Fed, 
Cas.  No.  1,574,*'— citing  Hutch.  Carr.  617d;  22  Am.  &  Eng. 
Enc.  Law  797,  where  the  authorities  may  be  found  collated. 
The  writer  of  this  opinion  is,  however,  not  very  profoundly- 
impressed  with  the  soundness  of  reasoning  in  the  case  of 
Blum  V,  Car  Co.,  supra.  In  the  case  above  referred  to  of 
Car  Co.  V,  Adams,  the  case  of  I^ewis  v.  Car  Co.,  143  Mass. 
267,  9  N.  E.  615,  is  cited  with  approval,  wherein  it 
was  said  by  Morton,  C.  J.:  **A  sleeping-car  company- 
holds  itself  out  to  the  world  as  furnishing  safe  and  comfort- 
able cars,  and,  when  it  sells  a  ticket,  it  impliedly  stipulates 
to  do  so.  It  invites  passengers  to  pay  for,  and  make  use  of» 
its  cars  for  sleeping;  all  parties  knowing  that,  during  the 
greater  part  of  the  night,  the  passengers  will  be  asleep,  pow- 
erless to  protect  himself  or  to  guard  his  property.  He  can  - 
not,  like  the  guest  of  an  inn,  by  locking  the  door,  guard 
against  danger.  He  has  no  right  to  take  any  such  steps  to 
protect  himself  in  a  sleeping  car,  but,  by  the  necessity  of  the 
case,  is  dependent  upon  the  owners  and  officers  of  the  car  to 
guard  him  and  the  property  he  has  with  him  from  danger 
from  thieves  or  otherwise.  The  law  raises  the  duty  on  the 
part  of  the  car  company  to  afford  him  protection.     While  it 

is  not  liable  as  a  common  carrier  or  as  an  inn- 
a>mp^8^iio8a  keeper,  yet  it  is  its  duty  to  use  reasonable  care 

iSr""      *^   ^^^^  ^^^   passengers   from  theft;  and  if, 

through  want  of  such  care,  the  personal  effects 
of  a  passenger  such  as  he  might  reasonably  carry  with  him 
are  stolen,  the  company  is  liable  for  it.  Such  a  rule  is 
required  by  public  policy,  and  by  the  true  interests  of  both 
the  passengers  and  the  car  company,  and  .the  decided  weight 
of  authority  supports  it." 
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It  becomes  a  question  in  the  present  case  as  to  whether  the 
defendant  car  company  exercised  reasonable  care  to  g'uard 
and  protect  plaintiff's  property  from  loss,  by  theft  or  other- 
wise, while  a  passenger  in  defendant's  sleeping  oawatBar 
car.  The  evidence  on  the  part  of  the  plaintiff 
made  ^  prima  facie  case  in  his  behalf.  Does  the  evidence  of 
the  defendant  overcome  this  prima  facie  case  by  showing  the 
exercise  of  that  reasonable  care  for  plaintiff's  property  that 
he  was  entitled  to,  and  such  as  would  exempt  the  defendant 
from  liability? 

The  first  witness  introduced  by  the  defendant  was  Cart- 
wright,  the  waiter,  who  took  plaintiff's  hand  baggage  when 
he  entered  the  sleeping  car.  The  testimony  of  this  witness 
coincides  with  plaintiff's  as  to  the  manner  of  plaintiff's  enter- 
ing the  car,  and  the  disposition  of  his  satchels,  except  as  to 
the  particular  place  wher^  Cartwright  deposited  the  satchels 
in  the  car;  and  we  think,  under  the  circumstances,  this  was 
an  immaterial  conflict.  The  other  two  witnesses  of  the 
defendant, — the  car  conductor  and  the  porter, — testified  that 
the  car  was  under  the  control  of  the  conductor,  porter,  and 
waiter,  and  that  it  was  not  customary  or  usual  to  have  any 
more  persons  in  control  of  a  sleeping  car ;  that  it  is  the  duty 
of  each  of  these  three  employees  to  guard  and  watch  said  car 
at  all  times,  some  one  to  be  on  guard  at  all  times  ;  that  some 
one  of  these  employees  was  on  guard  and  watch  all  that 
night ;  that  while  on  guard  he  could  see  the  full  length  of  the 
aisle  in  the  car,  and  between  all  the  berths  on  the  right  and 
left  sides ;  that  no  person  boarded  or  left  said  car  between 
Mobile  and  Montgomery ;  and  that  several  people  got  out  of 
said  car  at  Montgomery,  some  of  them  having  valises  in 
their  hands  as  they  got  off  the  car,  though  none  of  the 
employees  knew  of  the  satchel  being  lost  until  plaintiff 
inquired  for  the  same  above  Montgomery,  when  he  got  up  out 
of  his  berth. 

It  is  evident  from  the  testimony  that  the  satchel  was  stolen 
or  lost,  and  it  was  not  stolen  or  lost  between  Mobile  and 
Montgomery ;  but  it  is  a  fair  and  reasonable  inference  from  the 
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testimony  that  it  was  stolen  or  lost  upon  the  arrival  of  the 
train  at  Montgomery.  These  last  two  witnesses  tell  of 
the  duties  of  the  employees,  and  in  a  general  way  how  tliey 
are  and  were  performed,  and  yet  they  wholly  fail  to  show 
what  care,  if  any,  was  exercised  at  Montgomery,  where  a 
number  of  passengers  got  off  said  car,  some  with  satchels  in 
their  hands,  to  prevent  a  theft,  or  the  taking  of  plaintiff's 
satchel,  through  mistake,  by  any  one  of  those  leaving  the 
car.  The  witness  Cartwright  knew  plaintiff's  satchel,  for  he 
remembered  it,  and  could  describe  it  at  the  time  of  the  trial 
of  this  case.  He  was  evidently  up  and  present  at  the  time 
the  several  passengers  left  the  car  at  Montgomery,  for  he  says 
that  the  person  who  occupied  the  lower  berth  beneath  the 
one  occupied  by  plaintiff  left  the  car  in  a  few  minutes  after 
the  train  reached  Montgomery.  Neither  of  the  defendant's 
witnesses  says  that  the  plaintiff  's  satchel  was  or  was  not 
taken  away  by  some  one  of  the  persons  who  left  the  car  at 
Montgomery  with  satchels  in  their  hands ;  nor  do  they  pretend 
to  say  that  they,  or  either  of  them,  exercised  any  care  what- 
ever in  this  regard.  Can  it  be  denied  that  reasonable  and 
proper  care  on  the  part  of  defendant's  employee,  Cartwright, 
who  knew  plaintiff's  satchels,  would  have  prevented  its  loss 
through  any  one  of  those  leaving  the  car  at  Montgomery  ? 
After  a  careful  and  fair  consideration  of  defendant's  evidence, 
we  do  not  think  it  shows  that  reasonable  exercise  of  care  and 
protection  to  the  plaintiff  and  his  property  that  the  law  re- 
quires. 

The  next  question  is  as  to  what  articles  of  the  property 
lost  the  defendant  should  be  held  liable  for.  The  rule  as 
laid  down  in  the  case  of  Car  Co.  v.  Adams,  supra^  supported 

by  the  authorities  cited  in  that  case,  seems  to 
oimp^^Si^iK>M  limit  the  responsibility  of  the  car  company  to 

of  Bawa«e— For       ,  ,      ,  .  i  *  ^  •    » 

What  Alleles      the  clothiug,   omameuts,  and  such  articles  as 

Beaponsible.  ^  ' 

are  usually  carried  by  travelers  in  their  hands, 
together  with  a  sum  of  money  sufficient  for  the  expenses  of 
the  journey  in  which  one  is  engaged.  Under  this  authority, 
no  claim  could  be  made  for  the  pistol,   the  same  being  an 
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article  not  necessary  to  the  journey.  The  evidence  on  the 
part  of  the  plaintiff  was  that  he  boarded  the  car  at  Mobile 
for  Birmingham,  the  latter  place  being  his  home  and  destina- 
tion, and  also  that  he  was  general  traveling  agent  of  the 
New  York  Life  Insurance  Company,  and  that  it  was  usual 
for  persons  having  much  traveling  to  do  to  carry  with  them 
mileage  tickets.  This  being  the  undisputed  proof,  he  was 
entitled  to  recover  for  the  loss  of  the  tickets.  For  the  value 
of  the  remaining  articles,  to  wit,  the  opera  glasses,  glass  and 
brass  compass,  razor  and  strap  and  accoutrements,  and  nasal 
syringe,  with  accompaniments,  being  such  articles  as  add 
and  contribute  to  the  comfort,  pleasure,  and  enjoyment 
of  the  traveler,  and  such  as  are  not  unusual  to  be  carried  by 
hand  while  traveling,  together  with  the  satchel  which  con  - 
tained  the  same,  the  plaintiff  was  also  entitled  to  judgment. 
It  is  insisted  that  the  market  value  of  the  articles  lost  is 
the  only  criterion  of  value;  and, the  plaintiff's  evidence  fail- 
ing to  show  any  market  value,  he  cannot  recover.  Where  it 
is  shown  that  the  property  in  question  has  a 
market  value,  then  that  is  the  proper  standard  l££SiIiS^D^xn- 
of  value;  but,  if  the  property  be  not  shown  to 
be  marketable,  the  rule  would  not  apply.  It  is  said  in 
Hutch.  Carr.  §  770b  :  **The  general  of  damages  in  trover, 
and  in  contract  for  not  delivering  goods,  undoubtedly  is  the 
fair  market  value  of  the  goods.  But  this  rule  does  not  apply 
when  the  article  sued  for  is  not  marketable  property."  In 
Railway  Co.  v.  Nicholson,  61  Tex.  550,  it  is  said :  **The 
lost  articles  seemed  to  be  of  such  a  character,  viz.  second- 
hand clothing,  books,  and  table  furniture,  which  had  been 
used  by  the  plaintiff,  that  they  could  not  be  said  to  have  to 
him  a  value  at  one  place  different  from  what  they  possessed 
at  another.  He  could  hardly  have  supplied  himself  in  the 
market  with  goods  in  the  same  condition  and  so  exactly 
suited  to  his  purposes  as  were  those  of  which  he  had  been 
deprived.  As  compensation  for  the  actual  loss  is  the  funda- 
mental principle  upon  which  this  measure  of  damages  rests, 
it  would  seem  that  the  value  of  such  goods  to  their  owner 
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would  furnish  the  proper  rule  upon  which  he  should  recover, 
— not  any  fanciful  price  that  he  might  for  special  reasons 
place  upon  them,  nor,  on  the  other  hand,  the  amount  for 
which  he  could  sell  them  to  others,  but  the  actual  loss  in 
money  he  would  sustain  by  being  deprived  of  articles  so 
specially  adapted  to  the  use  of  himself  and  his  family." 
See,  also,  the  case  of  Railroad  Co.  v.  Frame,  6  Colo.  385. 
The  plaintiff  in  the  present  case  testified  to  the  value  of  the 
articles  lost ;  and,  there  being  no  evidence  that  the  articles 
had  any  market  value,  this  evidence  of  value  by  the  plaintiff 
was  sufficient.  The  judgment  of  the  city  court  will  be  re- 
versed, and  judgment  here  rendered  in  favor  of  appellant  for 
$46.25, — that  being  the  total  value  of  the  articles  lost,  and 
for  which  the  defendant  (appellee)  is  held  responsible, — 
together  with  interest  on  the  same  from  the  15th  day  of 
November,  1895. 


SOUTHBRN  Ry.  Co. 

V. 

Dawson. 

(Supreme  Court  of  Appeals  of  Virginia,  Sept,  20,  /goo.) 

Injury  to  Passenger  on  Freight  Train — Presumption  of  Negligence 
— Care  Required  of  Railroad.* — Where  a  passenger  on  a  freight  train 
is  injured  by  reason  of  a  collision  between  separated  sections  of  the 
train,  the  presumption  is  that  the  injury  occurred  through  the  neg- 
ligence of  the  railroad  company,  and  the  latter  must  prove,  in  order 
to  prevent  a  recovery,  that  there  has  been  no  negligence  on  its  part, 
and  that  the  injury  was  caused  by  inevitable  casualty,  or  by  some 
cause  which  human  care  and  foresight  could  not  prevent. 

Excessive  Verdict. — In  an  action  for  such  an  injury,  the  verdict 
will  not  be  disturbed  as  excessive,  where  tfeere  is  nothing  to  indicate 
that  the  jury,  in  ascertaining  the  damage,  acted  under  the  impulse  of 
an  improper  motive,  gross  error,  or  misconception  of  the  subject. 

•    ♦See  notey  14  Am.  &  EJng.  R.  Cas.,  N.  S.,  289  ;  note,  12  Am.  &  B^ng. 
R.  Cas.,  N.  S.,  173  et  seq  ;    note,  17  Am.  &  Eng.  R.  Cas.,  N.  8.,  240. 


Am  A  BkifiT  CARRIERS  OF  PASSBNGKRS  593 

R  Cas 

Southern  Ry.  Co.  v,  Dawson 

Error  by    defendant  to    Nelson  county  circuit  court. 

Ckas.  M,  Blackfordy  for  plaintiff  in  error. 

5".  B.  Whitehead  and  Diggs  &  Perkins^  for  defendant 
in  error. 

Harrison,  J.  The  defendant  in  error  bought  a  ticket  which 
entitled  him  to  transportation  on  a  freight  train  of  the  plain- 
tiff in  error,  which  was  provided  with  a  car  for  the  use  of 
passengers,  from  Covesville,  in  Albemarle  county,  to  Fabers 
Mills,  in  Nelson  county.  While  on  the  way  the  train,  consist- 
ing of  about  30  cars,  separated,  from  some  unknown  and 
unexplained  cause,  several  cars  were  derailed,  and  the  sepa- 
rated cars  collided  with  such  force  that  the  defendant  in  error 
was  thrown  from  his  seat  with  great  violence  and  seriously 
injured. 

This  suit  for  damages  followed,  and  resulted  in  a  verdict 
in  favor  of  the  defendant  in  error  for  $2,000. 

The  sole  ground  of  error  assigned  is  that  the  circuit  court 
refused  to  set  aside  the  verdict  upon  the  ground  that  it  was 
excessive  and  contrary  to  the  law  and  the  evidence. 

The  plaintiff  in  error  contends  that  the  accident  was  inevi- 
table, and  that  no  skill  or  care  on  its  part  could  have  avoided 
it,  and  that  the  risk  of  such  an  accident  was  assumed  by  the 
defendant  in  error  when  he  bought  his  ticket. 

It  is  well  settled  that  a  railroad. company  is  held  to  as  strict 
an  accountability  for  the  negligence  6l  its  employees  in  the 
management  of  a  freight  train  with  a  caboose  attached,  in 
which  passengers  are  seated,  as  the  law  imposes  in  the  trans- 
portation of  passengers  on  trains  specially  provided  for  that 
purpose. 

When  a  person  becomes  a  passenger  on  a  freight  train,  he 
assumes  the  risks  and  inconvenience  necessarily  and  reasona- 
bly incident  to  that  mode  of  travel ;  but  life  and  limb  are  as 
valuable   in  the  caboose    as   in  the     palace  car,    and   the 

18  (N  s)  A  &  E  R  Cas— 38 
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degree  of  care  required  to  avoid  damage  to  the  passenger  is 
as  high  in  the  one  case  as  the  other.  Thomp.  Carr.  p.  234, 
§  20;  Railroad  Co.  v,  Horst,  93  U.  S.  291,  23  L.  Ed.  898. 

Where  an  injury  happens  as  the  result  of  an  accident  such 
as  the  record  discloses,  the  presumption  is  that  it  occurred 
by  the  negligence  of  the  railroad  company;  and  the  burden 
to  Pas-  of  proof  is  on  the  company  to  establish  that 
5SSJ-SJSSSi$*  there  has  been  no  negligence  whatsoever,  and 
-oareBSauSrad^  that  the  damage  was  caused  by  inevitable  cas- 

of  Bailroad. 

ualty,  or  by  some  cause  which  human  care  and 
foresight  could  not  prevent.  Railroad  Co.  v.  Noell's  Adm'r, 
32  Grat.  394. 

In  the  case  at  bar  the  plaintiff  in  error  has  failed  to  sustain 
the  burden  thus  imposed  upon  it.  The  evidence,  which  has 
been  certified,  was  suflBcient  to  justify  the  jury  in  the  conclu- 
sion reached, — ^that  the  accident  was  the  result  of  negligence 
on  the  part  of  the  plaintiff  in  error.  Certainly  it  cannot  be 
said  that  the  evidence  is  plainly  insufficient  to  support  the 
verdict,— ra  conclusion  necessary  to  justify  this  court  in  set- 
ting the  verdict  aside  because  contrary  to  the  evidence. 
Kimball  v.  Friend's  Adm'r,  95  Va.  125,  27  S.  E.  901. 

Nor  can  the  verdict  be  disturbed  upon  the  ground  that  it 
is  excessive;  there  being  nothing  to  indicate  that  the  jury, 

in  ascertaining  the  damage,  acted  under  the 
vSdSS^*  impulse  of  an  improper  motive,  gross  error,  or 

misconception  of  the  subject.  Railroad  Co.  o. 
Shott,  92  Va.  34,  22  S.  E.  811. 

For  these  reasons,  the  judgment  must  be  affirmed. 
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Denver  &  R.  G.  R.  Co. 

V. 

^     Roi^ler  ei  al. 
{Circuit  Court  of  Appeals^  Ninth  Circuity  February  St  1900,) 

Foreign  Railroad  Companies — Service  of  Summons — Statute.* — 
Under  section  411  of  the  Code  of  Civil  Procedure  of  California, 
providing  that,  ''The  summons  must  be  served  by  delivering 
a  copy  thereof  as  follows :  *  *  *  (2)  if  the  suit  is  against 
a  foreign  corporation,  or  a  non-resident  joint  stock  company 
or  association,  doing  business  and  having  a  managing  or  busi- 
ness agent,  cashier  or  secretary  within  this  state,  to  such 
agent,  cashier,  or  secretary,"  where  the  action  is  against  a  foreign 
railroad  company  having  a  business  office  in  the  state,  and  a  manag- 
ing agent  in  charge  of  this  office,  for  the  purpose  of  soliciting  busi- 
ness in  transporting  passengers  and  freight  over  its  road,  situated  in 
another  state,  valid  service  of  summons  may  be  made  upon  such 
agent. 

Same — Injury  to  Passenger  in  Another  State — Jurisdiction — Trans- 
itory Action — Statute. — An  action  against  a  railroad  corporation  for 
personal  injuries  sustained  by  its  passenger  through  negligence  is 
transitory,  and  in  the  absence  of  statute  may  be  brought  in  any 
state  or  county  where  the  court  can  obtain  jurisdiction  of  the  corpo- 
ration ;  and  under  this  rule  and  the  statutes  of  California  a  foreign 
railroad  corporation,  upon  which  legal  service  of  process  can  be  made 
within  the  state,  may  be  sued  therein  for  an  injury  to  its  passenger 
sustained  within  another  state. 

Carriers  of  Passengers — Liability  for  Negligence  of  Lessee.— A 
defendant  railroad  company  is  liable  for  an  injury  to  a  passenger  on 
one  of  its  trains  resulting  from  a  collision  caused  by  the  negligence 
of  another  company  in  using  the  railroad  jointly  with  defendant, 
under  a  lease  from  the  latter. 

Instructions.— A  requested  instruction  on  the  subject  of  damages 
not  warranted  by  the  evidence  was  properly  refused. 

Injury  to  Passenger — Damages — Injuries  from  Mental  Shock. f — 
Where  there  was  any  fright  or  shock  resulting  from  a  passenger's 

*Sec  Wall  V.  Chesapeake  &  O.  Ry.  Co.    (C.  C.  A.),  IS  Am.  &  Eng. 
R.  Cas.,  N.  S.,  413,  and  note^  p.  425. 
iSee  note,  18  Am.  &  Kng.  R.  Cas.,  N.  S.,  44. 
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bodily  injury  in  connection  with  a  collision,  an  accompanying'  ex- 
plosion, fire  and  wreckage  of  the  cars,  and  the  surrounding-  circum- 
stances directly  connected  therewith  and  solely  attributable  thereto, 
she  may  recover  for  the  damages  resulting  from  such  fright  and 
shock,  as  well  as  for  all  other  damages  reasonably  and  approxi- 
mately resulting  from  the  accident. 

Same — Same — Future  Suffering.* — Compensatory  damages  for 
bodily  injuries  embrace  all  damages  for  bodily  and  mental  pain  and 
suffering  which  have  resulted  from  such  injuries,  and  if  they  are 
permanent,  or  there  has  been  no  recovery  from  them,  such  damages, 
also,  as  the  jury  may  find  from  the  evidence  it  is  fair  to  believe  the 
injured  person  will  suffer  from  such  iniuries  in  the  future. 

Testimony — Medical  Experts — Cause  of  Injuries— Complaints  of 
Patient — Permanency  of  Injuries. — ^A  medical  expert  as  a  witness 
may  express  an  opinion  of  the  nature  and  cause  of  the  bodily 
or  mental  condition  of  his  patient, — her  ills,  symptoms,  pains  and 
suffering, — derived  from  his  own  knowledge,  from  his  attendance, 
treatment,  and  examinations,  although  based  in  part  upon  her 
statements  and  complaints,  made  at  different  times  as  to  her 
pains  and  sufferings,  and,  in  this  connection,  to  give  his  opinion 
whether  her  injuries  are  liable  to  be  permanent,  and  whether  her 
present  condition  is  due  to  or  caused  by  sickness,  injury,  accident, 
or  violence. 

Expert  Testimony — Hypothetical  Questions.— Where  the  hypothet- 
ical question  assumes  the  existence  of  any  state  of  facts  which  the 
evidence  directly,  fairly,  and  reasonably  tends  to  establish,  and  does 
not  transcend  the  range  of  the  evidence,  it  is  not  necessary  that  it 
shall  embrace  or  cover  all  the  facts  in  the  case,  in  order  to  render  it 
proper  to  permit  it  to  be  answered. 

Collision — Injury  to  Passenger  from  Mental  Shock — Res  Gestae. — 
Where  it  is  claimed  that  plaintiff's  condition  after  a  collision,  which 
occurred  while  she  was  a  passenger  on  defendant's  train,  was  in 
part  the  result  of  a  shock  to  her  nervous  system,  and  whether  she 
sustained  the  shock  whUe  in  the  car  or  after  she  left  it  was  not  estab- 
lished by  direct  evidence,  it  was  proper  to  admit  evidence  to  show 
that  plaintiff  and  other  passengers,  immediately  after  they  left  the 
car,  and  while  standing  on  an  embankment  near  the  track,  saw  the 
front  end  of  the  train  burning  ;  that  the  cars  were  telescoped  and 
were  burning  fiercely ;  that  they  heard  people  hollering  and  cattle 
bellowing ;  that  they  heard  the  cracking  of  the  fire ;  that  wounded 
persons  were  brought  near  them,  moaning  and  complaining,  and 
women  crying ;  and  that  they  remained  upon  the  embankment  about 
30  minutes  ;  as  all  such  circumstances  were  a  part  of  the  res  gesUe^ 

*See  note^  12  Am.  &  Eng.  R.  Cas.,  N.  S.,  193. 
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and  tended  to  show  that  the  railroad  company  was  responsible  for 
the  condition  of  plaintiff's  uervons  system  and  her  injuries  resulting^ 
therefrom. 

Same — Injury  to  Passenger — Evidence— Photographs.*— In  such 
action,  it  was  proper,  upon  proof  of  their  correctness,  to  admit  in 
evidence  photographs  of  the  wreck  and  all  its  surronndings,  for  the 
purpose  of  enabling  the  witnesses  to  explain  their  testimony  as  to 
the  facta,  or  to  assist  the  jury  in  arriving  at  a  better  understanding 
of  the  testimony. 

Same — Injury  to  Passenger  from  Mental  Shock — Whether  Special 
Damages — Pleading. — ^In  such  an  action,  if  it  is  shown  that  plaintiff, 
alarmed  by  the  peril  in  which  she  was  placed  by  the,  collision,  but 
acting  as  a  person  of  ordinary  prudence  would  under  like  circum- 
stances, jumped  from  the  car  into  a  deep  trench,  and,  in  order  to 
reach  a  place  of  safety,  climbed  up  a  steep  embankment,  and  there  saw 
the  horrors  incident  to  such  a  collision,  and  the  fright  or  shock  to 
her  system,  added  to  the  injuries  to  her  body,  impaired  her  health, 
and  was  directly  traceable  to  the  collision,  as  its  primary,  proximate, 
and  responsible  cause,  the  damages  resulting  therefrom  would  be 
general,  not  special,  and  therefore  need  not  have  been  specifically 
set  forth  in  the  complaint. 

Instructions. — If  the  charge  of  the  court  in  its  entirety  fairly  cov- 
ers the  legal  propositions  necessary  to  give  instructions  upon,  and  is 
substantially  correct,  it  is  not  erroneous  for  the  court  to  refuse  the 
instructions  prepared  by  counsel,  although  they  contain  correct  prin- 
ciples of  law  applicable  to  the  case. 

Error  by  defendant  to  the  circuit  coart  of  the  United 

* 

States  for  the  Southern  district  of  California.     Affirmed. 

Stephen  M,  White  and  Charles  Monroe  {Henry  T,  Rogers ^ 
of  counsel),  for  plaintiff  in  error. 
Lynn  Helm,  for  defendants  in  error. 

Before   McKenna,    Circuit    Justice,     Gii^bert,     Circuit 
Judge,  and  Hawlby,  District  Judge. 

Hawi<ht,  District  Judge.     This  action  was  instituted  to 
recover  damages  for  injuries  received  by  Katherine  A.  Roller, 
one  of  the  defendants  in  error,  on  September  9,  1897,  while 
a  passenger  on  the  railroad  of  plaintifi  in  error,      ^^^  bxau^ 
in  a  wreck   which   occurred  between  a   freight 
train  of  the  Colorado  Midland  Company  and  the  regular  pas- 

•See  note,  7  Am.  &  Eng.  R.  Cas.,  N.  S.,  519. 
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senger  train  of  the  plaintiff  in  error,  a  corporation  organized 
under  the  laws  of  Colorado.  The  Colorado  Midland  Rail- 
road Company  owned  and  operated  a  railroad  extending  from 
Colorado  Springs  to  New  Castle.  From  New  Castle  to  Rifle 
Creek,  it  operated  its  trains  over  that  portion  of  the  Denver 
&  Rio  Grande  Railroad  under  a  lease  from  that  corporation. 
The  trains  of  the  respective  roads  were  run  by  the  employees 
of  the  respective  companies  under  a  time-card  and  rules  for 
running  trains  prepared  by  the  plaintiff  in  error.  The  record 
shows  that  the  collision  in  question  was  caused  by  the  neg- 
ligence of  the  employees  on  the  train  of  the  Colorado  Midland 
Railroad  Company,  and  that  the  plaintiff  in  error  and  its 
employees  were  entirely  free  from  any  negligence  in  the 
matter.  This  action  was  brought  in  the  superior  court  for 
Los  Angeles  county,  state  of  California.  Summons  was 
issued  and  served  upon  W.  J.  Shotwell,  who  was  the  agent 
of  the  plaintiff  in  error  at  San  Francisco,  Cal.,  authorized 
to  solicit  and  contract  for  passengers  and  freight  to  be  carried 
from  the  state  of  California  over  other  lines,  and  then  over 
the  railroad  of  the  plaintiff  in  error  in  the  state  of  Colorado, 
and  the  soliciting  and  contracting  for  passengers  and  freight 
to  be  carried  from  Eastern  points  through  the  state  of  Colo  - 
rado  to  the  state  of  California.  The  plaintiff  in  error  does 
not  own  or  operate  any  railroad  in  the  state  of  California. 
The  cause  of  action  arose  wholly  within  the  state  of  Colo  - 
rado.  After  the  service  of  the  summons  the  action  was 
removed  by  the  plaintiff  in  error  from  the  state  court  to  the 
circuit  court  of  the  United  States  for  the  Southern  district  of 
California.  A  motion  was  then  made  to  quash  the  summons 
and  dismiss  the  action  upon  the  ground  that  neither  the  cir- 
cuit court  nor  the  superior  court  of  the  state  had  or  have  any 
jurisdiction  of  the  subject-matter  of  the  action,  or  of  the 
person  of  the  corporation.  The  court  denied  this  motion, 
and  its  ruling  thereon  is  made  the  basis  of  an  assignment  of 
error. 

1 .  Did  the  court  err  in  refusing  to  quash  the  summons?     In 


Am  &  Engr  CARRIERS  OF  PASSENGERS  599 

RCas 

Denver,  etc.,  R.  Co.  v.  Roller 

determining  this  question  it  becomes  our  duty  to  look  prayer- 
fully  to  the  statute  of  California  under  which  ,    ,     «  „ 

•^  PorelBii  Bail- 

the  service  of  the  summons  was  made.     The  SS5^i22™?aS?" 
Code  of   Civil  Procedure   (section  411),  appli-  ™°       ***"**" 
cable  to  this  case,  provides  that : 

'*The  summons  must  be  served  by  delivering  a  copy 
thereof ,  as  follows  :  *  *  *  (2)  if  the  suit  is  against  a 
foreign  corporation,  or  a  non-resident  joint  stock  company 
or  association,  doing  business  and  having  a  managing  or 
business  agent,  cashier,  or  secretary  within  this  state,  to 
such  agent,  cashier,  or  secretary.*' 

The  plaintiff  in  error  had  an  officer  in  the  city  of  San 
Francisco.  Upon  the  windows  of  this  office  were  signs  which 
read,  ''Denver  &  Rio  Grande  R.  R.  Freight  and  Passenger 
Office."  In  a  folder  used  and  distributed  by  it  for  public 
information,  giving  the  places  of  its  offices  and  agents,  is 
found  the  name  of  **W.  J.  Shotwell.  Gen'l  Agt.  Pacific  Coast, 
314  California  St.,  San  Francisco.*'  W.  J.  Shotwell,  in  his 
affidavit,  says  : 

**That  he  is  the  general  agent  for  the  Denver  &  Rio 
Grande  Railroad  Company,  a  defendant  herein,  for  the 
states  of  California  and  Nevada.  *  *  *  That  it  is  true 
that  in  his  office  in  San  Francisco  he  and  the  clerks  under 
him  solicit  passengers  and  freight  to  go  over  the  Denver  & 
Rio  Grande  Railroad.  *  *  *  This  affiant  endeavors  to 
induce  shippers  of  freight  to  send  it  from  San  Francisco,  so 
that  during  its  route  east  it  will  go  over  the  Denver  &  Rib 
Grande  road.  *  *  *  That  he  issues  a  shipping  receipt  or 
bill  of  lading  for  the  goods  to  be  shipped  from  San  Francisco. 
*  *  *  That  his  only  employment  is  for  the  purpose  of 
soliciting  freight  and  passenger  business,  and  in  influencing 
shippers  and  passengers  to  ship  their  freight  and  to  travel 
over  the  Denver  &  Rio  Grande  road  in  the  state  of  Colorado." 

It  thus  clearly  appears  that  the  plaintiff  in  error  had 
a  business  office  in  the  city  of  San  Francisco,  state  of  Cali- 
fornia, and  a  managing  agent  in  charge  of  that  office,  for  the 
purpose  of  soliciting  business  in  transporting  passengers  and 
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freight  over  its  road,  situated  in  the  state  Of  Colorado.  Is 
not  this  sufficient  to  authorize  a  valid  service  oi  summons 
upon  the  authorized  agent  of  thef  corporation?  It  will  be 
noticed  that,  if  there  is  nocashieror  secretary  opon  whom  serv- 
ice can  be  made,  the  Code  does  not  specify  the  extent  of  the 
agency  required  in  order  to  bind  a  nonfesldetif  (corporation 
by  service  of  summons,  except  that  the  person  must  be  a 
"managing  or  business  agent."  It  is  obvious  that  this  does 
not  mean  that  it  must  be  the  general  managing  agent  of  the 
corporation.  The  object  of  the  service  is  dttaitied  when  the 
agent  served  is  of  sufficient  rank  and  character  as  to 
make  it  reasonably  certain  that  the  corporation  will  be  noti- 
fied of  the  service,  and  the  statute  is  complied  With  if  he  be  a 
managing  or  business  agent  in  any  specified  lin^  of  business 
transacted  by  the  corporation  in  th^  state  where  the  service 
is  made.  That  Shotwelli  Upon  whom  the  service  was  made, 
was  such  ail  agent,  is  manifest  from  the  facts  above  stated. 

In  Tuchband  v.  Railway  Co.,  115  N.  Y.  437.  440.  22  N.  E. 
361,  the  court  said: 

''When  the  corporation  has  an  office  in  this  state,  where  a 
substantial  portion  of  its  business  is  transacted  by  a  person 
designated  by  itself  as  a  general  agent,  although  followed  by 
words  indicating  some  one  department,  it  may  safely  be  as- 
sumed that  the  object  of  the  statute  will  be  accomplished. 
It,  of  course,  intends  a  'managing  agent'  in  this  state,  and, 
where  a  corporation  created  by  the  laws  of  any  other  state 
does  business  in  this  state,  the  person  who.  as  its  agent,  does 
that  business,  should  be  considered  its  managing  agent;  and 
more  especially  should  that  be  so  where  the  foreign  corpora- 
tion has  an  office  or  place  of  business  in  this  state,  and  when 
that  office  is  in  charge  of  that  person,  and  he  there  acts  for 
the  corporation.  He  is  there  doing  business  for  it,  and  so 
manages  its  business.  Such  person  is,  in  every  sense  of  the 
words  used  in  the  statute,  *a  managing  agent.'  ** 

In  Merchants'  Mfg.  Co.  v.  Grand  Trunk  Ry.  Co.  (G.  C), 
13  Fed.  358,  the  court  said : 

"A  corporation,  although   it  cannot  migrate  beyond  the 
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limits  of  the  dovereifftity  which  has  created  it,  may  by  comity 
exercise  its  franchise  elsewhere.  A  foreigti  corporation  can 
transact  btisiness  here  upon  such  conditions  as  may  be  im- 
posed tipon  it  by  thd  laws  of  this  dtate.  It  can  be  Sued 
whenever  the  technical  obstacles  in  the  way  6f  compelling  its 
appearance  do  not  exist.  At  common  law,  process  must  be 
served  on  its  principal  officer  within  the  jurisdiction  of  the 
sovereig^nty  whdre  th«  corporate  body  exists.  But  it  can 
waive  this  requirement,  and  consent  to  be  served  in  a  different 
manner,  lind  when  it  does  this  It  stands  on  the  same  footing 
with  a  natural  person.  When  it  avails  itself  of  the  privileges 
of  doing  btisiness  in  a  state  whose  laws  authori^se  it  to  be  sued 
there  by  service  of  process  upon  an  agent,  its  assent  to  that 
mode  of  service  is  implied.  Accordingly  it  has  been  repeat* 
edly  held  that  a  foreign  corporation  consents  to  be  amenable 
to  suit  by  !ittch  mode  of  service  as  the  laws  of  the  state  pro- 
vide, when  it  invokes  the  comity  of  the  state  tor  the  transac- 
tion of  its  affairs.  Insurance  Co.  v.  French,  18  How.  404, 
IS  L.  Bd.  451 ;  Railroad  Co.  v.  Harris,  12  Wall.  81, 20  L.  Kd. 
354;  Expafte  Schollenberger,  96  U.  S.  369,  24  I,.  Ed.  853. 
•It  waives  the  right  to  object  to  the  mode  of  service  of  process 
which  the  state  laws  authorize." 

See,  also.  Railroad  Co.  v,  Bstill,  147  U.  S.  591,  59.6,  606, 
13  Sup.  Ct.  444,  37  L.  Ed.  292;  Van  Dresser  v.  Navigation 
Co.  (C.  C),  48  Fed.  202 ;  Norton  v.  Railroad  Co.  (C.  C),  61 
Fed*  618;  Palmer  v.  Herald  Co.  (C.  C.),70  Fed.  886;  Foster 
V.  Lumber  Co.,  5  S.  D.  57,  68,  58  N.  W.  9,  23  I,.  R.  A.  490; 
Palmer  v,  Pennsylvania  Co.,  35  Hun  369:  McNichol  v. 
Agency,  74  Mo.  457 ;  Stone  ».  Insurance  Co.,  78  Mo.  655, 658. 

2.  Did  the  courts  in  California  have  jurisdiction  of  the  sub- 
ject-matter of  this  action?  This  question  is  dependent  to  a 
great  extent  upon  the  conclusions  already  reached  as  to  the 
Bame-iiduiTto  validity  of  the  service  of  the  summons.  The 
ASifBfs^  Code  of  Civil  Procedure  of  California,  in  treat- 
Tirai!^itory  A^      iug  of  the  pUcc  of  trial  of  civil  actions,  specifies 

tion— statute.  o  f  >     r- 

(l)  certain  civil  actions  that  are  to  be  tried  in 
the  county  in  which  the  subject  Of  the  action,  or  some  part 
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thereof,  is  situated;  (2)  of  other  actions,  where  the  cause, 
or  some  part,  arose  in  the  county;  (3)  of  the  place  of  trial 
of  actions  against  counties.  Then  comes  section  395,  as  to 
the  place  of  trial  of  other  actions  according  to  the  residence 
of  the  parties.  In  this  section  we  find  that  "if  none  of  the 
defendants  reside  in  the  state  *  *  *  the  same  may  be 
tried  in  any  county  which  the  plaintiff  may  designate  in  his 
complaint."  It  will  be  observed,  by  a  careful  reading  of  the 
statute,  that  actions  of  the  nature  and  character  of  the  one 
under  consideration  are  not  mentioned  in  the  list  of  actions 
that  must  be  tried  where  the  subject  of  the  action  is  situate , 
or  where  the  cause  of  action  arose.  The  contention  of  the 
plaintiff  in  error  is  that  the  statutes  of  California  do  not  give 
jurisdiction,  but  simply  provide  in  what  county  suits,  over 
which  the  courts  of  California  have  jurisdiction,  shall  be 
b  rought,  and  how  the  service  of  summons  may  be  made. 
Can  this  contention  be  sustained?  There  is  no  decision  of 
the  supreme  court  of  California  construing  the  various 
statutes  we  have  cited  with  reference  to  the  particular  facts 
of  this  case.  But  in  Thomas  v.  Mining  Co.,  65  Cal.  600, 
602,  4  Pac.  641,  the  court  had  under  consideration  a  motion 
for  a  change  of  the  place  of  trial.  The  defendant  was 
an  English  corporation.  It  had  never  designated  a 
person  upon  whom  service  of  process  could  be  had, 
but  the  summons  was  served  upon  its  managing  agent. 
One  of  the  questions  presented  was  whether  a  for- 
eign corporation  doing  business  in  California  had  a  resi- 
dence in  any  particular  county,  such  as  contemplated  by 
the  provisions  of  the  Code  of  Civil  Procedure  relating  to  the 
place  of  trial ;  and  in  the  course  of  the  opinion  the  court  said : 
**A  foreign  corporation  cannot  do  business  here  without 
subjecting  itself  to  the  jurisdiction  of  our  courts,  but  it  is 
not  a  necessary  corollary  that  it  is  entitled  to  claim  a  'resi- 
dence' here.  It  cannot  escape  the  consequences  of  an  illegal 
act  done  by  its  agents,  within  the  scope  of  the  authority  it 
has  conferred  upon  them,  by  setting  up  an  existence  under 
a  foreign   government.     People  v.   Central   R.  R.  of  New 
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Jersey,  48  Barb.  478.  It  is  liable  to  be  sued  here  to  the 
same  extent  as  an  individual  or  company  incorporated  under 
the  laws  of  this  state.  Austin  v.  Railroad  Co.,  25  N.J. 
Law  383.  It  may  be  sued  here,  not  because  it  resides  here, 
but  because  it  has  chosen  to  do  business  here  by  its  agents. 
Its  home  is  in  the  country  where  alone  it  has  its  being.  As 
it  resides,  if  anywhere,  out  of  the  state,  an  action  against  it 
may  be  tried  in  any  county  designated  by  the  plaintiff.  Code 
Civ.  Proc.  §  395.'' 

The  general  drift  and  tendency  of  judicial  decisions,  state 
and  national,  is  in  the  direction  of  placing  corporations 
upon  the  same  plane  as  natural  persons,  in  regard  to  the 
jurisdiction  of  suits  by  or  against  them.  The  statutes  of  the 
different  states  and  of  the  United  States  have,  as  a  general 
rule,  been  liberally  construed  for  the  purpose  of  sustaining 
this  view,  although  the  decisions  of  the  state  courts  upon 
the  precise  point  under  discussion  are  not  entirely  harmoni- 
ous. We  are  of  opinion  that  the  decided  weight  of  authority 
and  of  reasoi)  is  in  favor  of  the  jurisdiction  of  the  state  court 
over  the  present  action,  under  the  provisions  of  the  statutes 
of  California  above  cited,  and  upon  the  facts  disclosed  by 
the  record. 

In  Railroad  Co.  v,  Estill,  supra,  the  facts  were  in  all  essen- 
tial respects  similar  to  the  case  in  hand.  There  two  suits  at 
law  were  brought  against  the  railroad  company,  which  was 
incorporated  under  the  laws  of  the  state  of  New  York,  in  the 
state  court  of  Saline  county,  Mo.,  to  recover  damages  for 
injuries  by  the  railroad  company,  through  negligence,  to  live 
cattle.  The  cattle  were  being  transported  from  Massachu- 
setts to  Missouri.  The  damage  occurred  from  a  collision 
which  took  place  in  Ohio.  The  summons  was  served  in  St. 
Louis,  Mo.,  on  a  city  passenger  agent  of  the  railroad  com- 
pany in  its  business  office  there,  who  had  charge  of  it  at  the 
time  of  the  service.  The  company  there,  as  here,  appeared, 
and  upon  petition  removed  the  actions  to  the  circuit  court  of 
the  United  States,  because  of  diverse  citizenship,  and  there- 
after in  the  circuit  court  moved  to  quash  the  writ  of  summons 
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on  the  ground  that  it  was  void  and  conferred  no  jurisdiction 
over  the  railroad  company.  The  circuit  court  overruled  this 
motion.  The  supreme  court,  in  considering  the  assignments 
of  error  based  upon  this  ruling,  following  the  decisions  of 
the  state  court  of  Missouri,  held  that  the  state  court  acquired 
jurisdiction  of  the  actions,  under  the  provisions  of  subdivi- 
sion 4  of  section  3489  of  the  Revised  Statutes  of  Missouri  of 
1879,  and  section  3481  of  the  same  statutes.  These  sections 
are  substantially  the  same  as  sections  395  and  411  of  the  Code 
of  California,  heretofore  cited^  This  is  a  transitory  action, 
and  could  be  tried  in  any  state  where  jurisdiction  could  be 
obtained  by  proper  service  upon  the  corporation. 

In  Cttrtis  v.  Bradford,  33  Wis.  190,  192^  in  proceedings 
against  a  garnishee  upon  a  judgment  obtained  against  a  rail- 
way company,  where,  as  here,  it  was  claimed  that  the  court 
neither  had  jurisdiction  of  the  defendant,  nor  of  the  subject- 
matter  of  the  action,  the  court  said: 

*'It  further  appears  that  the  principal  suit  was  brought  to 
recover  for  injuries  done  to  the  plaintiff's  wife  while  attempt- 
ing to  get  aboard  the  defendant's  cars  at  a  station  in  Michi- 
gan. It  was  doubtless  an  action  sounding  in  tort,  for  an 
injury  inflicted  in*  another  state,  but  still  one  transitory  in 
its  character,  and  triable  by  the  courts  of  this  state.  This 
proposition  is  in  accordance  with  reason,  and  is  amply  sus- 
tained by  the  authorities  to  which  we  are  referred.  *  *  * 
Those  authorities  establish  the  doctrine  that  courts  of  general 
jurisdiction  entertain  actions  for  personal  injury,  even  where 
the  act  complained  of  was  committed  in  another  state." 

In  Railroad  Co.  z/.  Wallace,  50  Miss.  244,  248,  the  collision 
of  the  train  of  cars  whereby  Wallace,  the  plaintiff,  was  injured, 
occurred  in  the  state  of  Louisiana.  The  suit  was  brought  in 
the  state  court  of  Lawrence  county.  Miss.  The  supreme 
court  said : 

**The  court  had  jurisdiction  of  the  subject-matter  of  the 
suit,  and,  as  there  is  no  objection  to  the  service  of  process  by 
which  the  plaintiffs  in  error  are  brought  into  court,  *  *  * 
the  court  had  jurisdiction  of  the  plaintiffs  in  error;  and,  upon 
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'well  settled  principles,  the  court  having  jurisdictioa  of  the 
subject -matter  of  the  suit  and  of  the  defendants  can  entertain 
the  suit  and  try  the  cause.  Corporations  are  artificial  per- 
sons, existing  only  in  contetn  plat  ion  of  law.  They  must 
dwell  in  the  place  of  their  creation,  and  cannot  migrate  to 
another  state.  But  they  are  liable  to  be  sued  like  natural 
persons  in  transitory  actions,  arising  ex  contractu  or  ex  delicto , 
in  any  state  where  legal  service  of  process  can  be  had.  *  *  * 
la  transitory  actions,  foreign  private  corporations,  like 
natural  persons,  may  be  sued  anywhere  where  the  court  can 
obtain  jurisdiction  of  the  corporation,  either  by  legal  service 
of  process  or  its  appearance  by  attorney.** 

In  addition  to  the  authorities  heretofore  cited,  see  Kingart- 
nerv.  Steel  Co.,  94  Wis.  70,74,  80,68  N.  W.  664, 34  L.  R.  A. 
503;  Ackerson  v.  Railway  Co.,  31  N.  J.  'Law  309;  Steed  v. 
Harvey  (Utah) ,  54  Pac.  1011 ;  Block  v.  Railroad  Co.  (C.  C.) , 
21  Fed.  529. 

In  Railroad  Co.  v,  Harris,  12  Wall.  65,  83,  20  L.  Ed.  354, 
the  facts  were  that  Harris,  while  traveling  as  a  passenger  on 
the  Baltimore  &  Ohio  Railroad,  was  injured  in  a  collision 
in  the  state  of  Virginia.  He  brought  an  action  for  damages 
against  the  railroad  company  in  the  supreme  court  of  the 
J>istrict  of  Columbia.  It  will  be  seen,  by  reading  the  opinion 
in  that  case,  that  the  cause  of  action  arose  neither  in  the 
state  of  Maryland,  where  the  railroad  company  was  incorpo* 
rated,  nor  in  the  District  of  Columbia,  where  the  action  was 
brought,  but  in  the  state  of  Virginia.  The  decision,  in  effect, 
declares  that  a  corporation  of  one  state,  lawfully  doing  busi- 
ness in  another  state,  and  legally  served  with  summons  in  the 
state  where  the  suit  is  brought,  is  subject  to  the  jurisdiction 
of  the  court  in  that  state.  This  decision  has  been  universally 
followed  in  the  United  States  courts. 

In  Stewart  v.  Railroad  Co.,  168  U.  S.  445,  448,  18  Sup.  Ct. 
106,  42  L.  Ed.  539,  the  court  said : 

"An  action  to  recover  damages  for  a  tort  is  not  local,  but 
transitory,  and  can,  as  a  general  rule,  be  maintained  wherever 
the  wrongdoer  can  be  found.    Dennick  v.  Railroad  Co.,  103 
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U.  S.  11,  26  ly.  Ed.  439.  It  may  well  be  that,  where  a  purely 
statutory  right  is  created,  the  special  remedy  provided  by  the 
statute  for  the  enforcement  of  that  right  must  be  pursued  ; 
but,  where  the  statute  simply  takes  away  a  common  law 
obstacle  to  a  recovery  for  an  admitted  tort,  it  would  seem  not 
unreasonable  to  hold  that  an  action  for  that  tort  can  be 
maintained  in  any  state  in  which  that  common-law  obstacle 
has  been  removed.'* 

In  Steamship  Co.  v.  Kdne,  170  U.  S.  100, 112,  18  Sup.  Ct. 
530,  42  ly.  Ed.  969,  the  court,  among  other  things,  said : 

'*The  present  action  was  brought  by  a  citizen  and  resident 
of  the  state  of  New  Jersey,  in  a  circuit  court  of  the  United 
States  held  within  the  state  of  New  York,  against  a  foreign 
corporation  doing  business  in  the  latter  state.  It  was  for  a 
personal  tort  committed  abroad,  such  as  would  have  been 
actionable  if  committed  in  the  state  of  New  York,  or  else- 
where in  this  country,  and  an  action  for  which  might  be 
maintained  in  any  circuit  court  of  the  United  States  which 
acquired  jurisdiction  of  the  defendant." 

Numerous  authorities  might  be  cited  to  the  same  effect* 
but  the  above  is  deemed  suflScient.  The  court  did  not  err  in 
refusing  the  motion  of  the  plaintifi  in  error. 

3.  This  brings  us  to  the  consideration  of  the  questions 
raised  at  the  trial  of  the  case. 

Did  the  court  err  in  instructing  the  jury  as  follows : 

**  There  is  no  controversy  but  that  the  pleadings  and  proofs 
show  that  a  collision  between  the  train  of  the  defendant  and 
that  of  the  receiver  of  the  Colorado  Midland  Railway  Com- 
pany occurred  at  the  time,   place,   and  in  the 
manner  alleged  in  the  complaint,  and  that  said  gragew-iiia- " 
collision  resulted  from  the   negligence  of    the  ?|SlSf'***^**' 
employees  of  the  receiver  of  the  latter  company, 
and  that  plaintiffs  at  the  time  of  said  collision  were  passengers 
on  the  said  train  of  the  defendant.     The  pleadings  and  proofs 
further  show,  beyond  controversy.that  the  defendant  owned  the 
railroad  track  at  the  place  of  collision,  and  that  at  the  time  of 
the  collision  the  receiver  of  the   Colorado  Midland  Railway 
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Company,  under  a  lease  from  the  defendant,  was  using  said 
track  jointly  with  the  defendant.  Upon  the  foregoing  facts, 
as  admitted  and  proved,  concerning  the  ownership,  lease, 
and  use  of  said  track,  the  court  instructs  you  that  the  negli- 
gence of  the  employees  of  the  receiver  of  the  Colorado  Mid- 
land Railway  Company  is  imputable  to  the  defendant,  and 
that  the  defendant  is  accordingly  responsible  in  law  for  said 
collision." 

This  instruction  properly  stated  the  law  upon  this  subject. 
The  plaintifi  in  error  owed  the  defendants  in  error  the  duty 
of  safe  carriage.  It  had  a  direct  responsibility  to  them. 
That  responsibility  and  liability  upon  its  part  for  damages, 
if  any  injuries  occurred  to  them,  it  cannot  avoid  upon  the 
ground  that  another  company,  to  whom  it  had  leased  its  road, 
was  guilty  of  the  negligence  which  caused  the  collision  that 
resulted  in  the  injuries  complained  of.  This  direct  question 
was  presented  in  Railroad  Co.  v,  Barron,  5  Wall.  90,  104, 
18  ly.  Ed.  591.     The  court,  in  considering  it,  said : 

'*It  will  be  observed  the  defendants  owned  the  road  upon 
which  they  were  running  the  car  in  which  the  deceased  was 
a  passenger  at  the  time  of  the  collision,  and  that  the  train  in 
fault  was  running  on  the  same  road  with  their  permission. 
The  question  is  not  whether  the  Michigan  company  is  respon- 
sible»  but  whether  the  defendants,  by  giving  to  that  company 
the  privilege  of  using  the  road,  have  thereby,  in  the  given 
case,  relieved  themselves  from  responsibility.  The  question 
has  been  settled,  and  we  think  rightly,  in  the  courts  of  Illi- 
nois, holding  the  owner  of  the  road  liable.  Railroad  Co.  z/. 
McCarthy,  20  111.  385;  Railroad  Co.  v.  Dunbar,  Id,  624; 
Railroad  Co.  v.  Whipple,  22  111.  105.  The  same  principle 
has  been  affirmed  in  other  states.  Nelson  v.  Railroad  Co., 
26  Vt.  717  ;  McElroy  v.  Railroad  Corp.,  4  Cush.  400.'' 

In  Central  Trust  Co.  of  New  York  v,  Colorado  Midland 
Ry.  Co.  (C.  C.) ,  89  Fed.  560,  564,  the  question  presented  to 
the  court  arose  upon  exceptions  to  the  report  of  the  master 
fixing  the  liability  for  losses  growing  out  of  a  collision  between 
the  trains  of  the  respective  railroad  companies.     The  accident 


608  CAHRIHHS  OP  PASSENGS&S  Vol  XVin 

(NS) 

Denver,  etc.,  B.  Co.  v.  SoUer 

which  was  the  foundation  of  the  liti£:ation  took  place,  as  here* 
between  New  Castle  and  Rifle  Creek,  in  Colorado,  under  con- 
ditions precisely  the  same  as  are  presented  in  this  case.  The 
court  in  the  course  of  its  opinion  stated  that  the  Denver  Com- 
pany, as  a  carrier  of  passengers,  would  be  rightfully  and 
primarily  held  responsible  to  the  passengers,  on  its  train, 
for  the  injuries  received  in  the  collision.  See,  also.  Railroad 
Co.  V.  Meech,  163  111.  305,  308,  45  N.  E.  290;  Railroad  Co. 
V,  Phinazee,  93  Ga.  488,  21  S.  £.  66;  Bank  v.  Smith,  30  C. 
C.  A.  133,  86  Fed.  398;  Patterson  v.  Railway  Co.,  54  Mich. 
91,  98,  19  N.  W.  761 ;  Kinney  v.  Railroad  Co.  (N.  C),  30  S. 
E.  313;  Benton  v.  Same,  Id.  333;  Pierce  z^.  Same,  32  S.  H. 
399,  402  ;  Central  Trust  Co.  v.  Denver  &  R.  G.  R.  Co.,  38  C, 
C. A.  143,  97  Fed.  239, 242. 

4.  It  is  next  claimed  that  the  court  erred  in  charging  the 
jury  as  follows : 

'*The  only  questions,  therefore,  which  will  require  investi- 
gation at  your  hands,  are:  Was  the  plaintiff  Katherine  A. 
Roller  injured  by  said  collision?  And,  if  she  was  so  injured, 
what  amount  of  damages  will  compensate  for  the  injuries 
received?  If  the  evidence  fails  to  satisfy  you  that  said  plain- 
tiff Katherine  A.  Roller  was  injured  by  said  collision,  your 
verdict  will  be  for  the  defendant.  If,  however,  you  find  from 
the  evidence  that  said  plaintiff  Katherine  A.  Roller  was 
injured  by  said  collision,  then  your  verdict  will  be  for  the 
plaintiffs,  and,  pursuant  to  the  instructions  hereinafter  given, 
you  will  award  such  an  amount  of  damages  as  will  be  a  fair 
compensation  for  all  injuries  so  sustained  by  the  said  Kath- 
erine A.  Roller.  You  are  further  instructed  that,  if  great 
fright  was  a  reasonable  and  natural  consequence  of  the  cir- 
cumstances in  which  the  collision  aforesaid,  with  the  ensuing: 
wreckage,  explosion,  and  conflagration,  placed  said  plaintiff 
Katherine  A.  Roller,  and  that  she  was  actually  put  in  fright 
by  those  circumstances,  and  that  injury  to  her  health  wafi 
a  reasonable  and  natural  consequence  of  such  great  fright, 
and  was  actually  and  proximately  occasioned  thereby,  said 
injury  is  one  for  which  damages  are  recoverable." 
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And,  in  connection  with  this  part  of  the  charge  of  the  court, 
it  is  claimed  that  the  court  erred  in  refusing  to  give  the  fol- 
lowing, among  other,  instructions  asked  for  by  the  plaintiff 
in  error : 

''No  damages  can  be  given  for  fright  or  mental  suffering 
resulting  from  mere  risk  or  peril,  where  no  actual  injury  has 
been  sustained ;  nor  for  the  results  of  mental  or  nervous  dis  - 
turbances,  where  no  bodily  harm  is  sustained." 

The  charge  of  the  court  must  be  construed  with  reference 
to  the  facts  elicited  at  the  trial.  It  will  therefore  be  neces- 
sary, in  relation  to  these,  as  well  as  other  points  to  be  here- 
after discussed,  to  refer  generally  to  such  facts. 

The  passenger  train  of  the  plaintiff  in  error  was  composed 
of  an  engine,  mail  car,  baggage  car,  smoking  car,  day  coach, 
tourist  sleeper,  Pullman  sleeper,  and  a  special  car.  The 
defendants  in  error  occupied  a  lower  berth  in  the  Pullman 
sleeper.  They  had  retired.  Mrs.  Roller  was  clad  in  her 
nightdress  when  the  collision  occurred,  near  New  Castle,  but 
was  not  asleep.  The  collision  occurred  just  before  midnight, 
and  the  results  were  serious.  The  engines  of  the  respective 
trains  were  thrown  upon  each  other  with  great  force.  The 
front  cafs  were  telescoped.  Immediately  following  the  col- 
lision there  was  an  explosion,  caused  by  the  gas  with  which 
the  passenger  trains  were  lighted.  The  portion  of  the  train 
in  front  of  the  Pullman  sleeper  caught  fire  and  was  destroyed 
in  the  ensuing  conflagration.  The  testimony  of  Mrs.  Roller, 
detailing  the  facts,  as  they  appeared  to  her  at  the  time,  and 
her  previous  and  subsequent  condition  of  health,  is  as 
follows : 

'*Iwas27  years  old  last  October.  *  *  *  I  was  mar- 
ried to  Dr.  Roller  *  *  *  the  9th  of  October,  1895. 
*  *  *  Prior  to  the  time  of  my  marriage,  *  *  *  i  can- 
not recall  any  sickness,  except  about  8  years  ago  I  had  the 
croup.  I  had  no  nervous  trouble,  and  my  mother  had  no 
nervous  trouble,  nor  any  member  of  the  family.  *  *  * 
My  mother  was   not  of  a    nervous    disposition.    *    *    * 
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When  I  left  Palmer,  the  1st  of  September,  1897,  I  weighed 
135  pounds.  I  was  in  perfect  health.  *  *  *  j  ^^^  ^q^ 
fatigued  with  the  journey  at  all.  Felt  no  effects  from  the 
altitude.  *  *  *  i  retired  right  away  after  we  left  Glen- 
wood  Springs.  I  had  my  nightdress  and  my  stockings  on. 
Dr.  Roller  occupied  the  same  berth  with  me.  We  had  not 
gone  very  far.  I  had  not  gotten  asleep  yet,  when  I  was 
awakened  with  a  terrible  bump,  and  I  was  brought  upright 
in  my  berth.  My  head  was  knocked  onto  my  chest.  Then 
my  head  fell  back  onto  the  board,  and  there  was  not  any- 
thing there.  The  pillow  that  was  there  seemed  to  be  down 
lower,  on  my  back.  *  *  *  i  could  see  from  the  window 
a  great  light,  and  fire.  When  we  went  to  bed  the  curtains 
were  down  almost  all  the  way.  When  we  were  awakened 
they  were  up  quite  a  bit.  I  heard  what  sounded  like  what 
we  hear  on  the  Fourth  of  July, — a  cannon  explosion.  It 
was  very  distinct.  I  heard  a  noise  right  outside  of  my  berth. 
Somebody  said,  *  If  we  can  get  them  out,  all  right;  but  I 
have  my  doubts  about  it.*  Then  the  noise  went  from  my 
berth  further  up  the  car,  and  said,  'Get  out,  everybody,  before 
you  burn  up.'  I  got  up  and  ran  for  the  door.  I  did  not 
dress.  I  took  out  a  serge  skirt.  I  did  not  put  it  on.  *  *  * 
I  went  out  the  furthest  door  from  the  engine.  When  I  got 
to  the  door  the  Pullman  conductor  passed  me,  and  jumped 
out  before  me.  I  jumped  out  after  him.  *  *  *  The  con- 
ductor got  out  on  the  same  side,  and  did  not  help  me  off.  I 
jumped  off  down  to  the  ditch,  quite  a  little  distance.  The 
next  thing  that  happened,  the  doctor  was  trying  to  help  me 
up  on  the  embankment;  and  when  I  got  up  on  the  embank- 
ment I  saw  a  man  with  his  flesh  all  falling  off,  and  I  saw 
another  man  lying  on  the  ground.  I  saw  some  people  bring- 
ing back  some  more.  It  was  light,  atd  up  in  front  the 
engines  and  cars  were  burning.  *  *  *  There  was  another 
car  behind  ours,  and  I  went  back  quite  a  distance  further 
than  that  car.  There  I  met  General  and  Mrs.  Weidner.  It 
was  not  longer  than  five  or  ten  minutes  after  I  got  up  on  the 
bank.     My  husband  stayed  with  me  all  the  time.     While  I 
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was  moving  back,  Dr.  Roller  went  back  to  the  car  to  get  my 
clothes,  and  he  helped  to  dress  me.  *  *  *  Before  I  left 
the  car,  when  my  head  was  knocked  up  onto  my  chest,  I  had 
a  severe  pain  in  my  back  and  the  back  of  my  head.  After  I 
got  out  of  the  car,  and  up  on  the  embankment,  I  had  great 
pain  in  my  back,  of  the  weight  of  my  head.  I  have  suffered 
a  great  deal  of  pain  in  the  back  of  my  head  and  neck  and  in 
my  right  side.  I  first  felt  it  in  my  right  side  the  morning 
after  the  accident.  I  was  up  there  on  the  embankment  for 
three-quarters  of  an  hour.  I  remained  there  until  the  con- 
ductor told  me  to  get  into  the  car.  *  *  *  .  We  remained 
in  the  car  until  we  got  back  to  New  Castle.  *  *  *  Dur- 
ing that  day  in  New  Castle  there  was  a  terrible  itching  sen  - 
sation  all  over  my  body.  It  continued  until  some  time  in 
October,  after  the  accident.  It  was  the  hives.  I  never  had 
anything  like  it  before.  I  never  had  any  sensation  of  pain 
prior  to  the  accident.  These  sensations  of  pain  have  not 
ceased.  They  have  grown  very  much  worse.  *  *  * 
Since  the  accident  I  have  had  a  great  many  spells  of  exhaus- 
tion. *  *  *  Before  I  took  this  journey  I  never  knew 
but  that  my  memory  was  all  right.  Now,  if  I  should  read 
anything  this  afternoon,  I  could  not  remember  very  well 
tonight.'' 

Upon  all  material  facts  testified  to  by  her  she  was  corrobo- 
rated by  the  testimony  of  other  witnesses.  There  were 
several  passengers  in  the  Pullman  car,  at  the  time  of  the 
collision,  who  testified  at  the  trial  that  they  did  not  hear  any 
remarks  made  by  the  conductor  about  any  difficulty  of  getting 
the  passengers  out,  or  any  statement  by  anybody  to  hurry 
and  get  out  before  they  burned  up,  or  anything  to  that  effect. 
Some  of  them  stated  that  the  conductor,  in  answer  to  inquiry 
as  to  what  was  the  trouble,  said,  *'I  am  going  forward  to  find 
out,"  and  that  he  soon  returned,  and  stated  in  a  loud  tone  of 
voice  that :  * 'Passengers  will  get  out  and  dress.  There  is  a 
wreck  ahead,  and  the  cars  are  on  fire,  but  you  will  have 
plenty  of  time  to  get  out."  It  is  apparent  from  the  entire 
testimony   that  the   injury  to   Mrs.   Roller  was   real,    not 
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feigned.  It  will  be  observed  that  she  did  not  testify  that 
her  injuries  came  from  any  fright.  The  injuries  which  she 
testified  to  were  received  from  the  effect  of  the  collision  while 
in  her  berth.  Her  testimony  in  this  respect  is  uncontra- 
dicted. The  character  of  the  injuries  she  received  was  such 
as  might  not  fully  disclose  the  extent  of  them  at  once.  She 
testified,  however,  she  felt  the  pain  in  her  head  and  neck. 
The  next  day  she  realized  she  had  a  pain  in  her  right  side. 
The  truth  is,  as  shown  by  the  record,  that  she  thereafter 
gradually  declined  in  health,  became  nervous  and  subject  to 
spells  of  exhaustion,  and  suffered  great  pain.  In  fact,  it  was 
admitted  upon  the  oral  argument  that  she  had  become  a 
physical  wreck,  as  compared  with  her  general  state  of  health 
*   *-.  •-  previous  to  the  injury.     The  sole  contention  of 

the  plaintiff  in  error  is  that  the  instructions 
were  erroneous,  because  the  case  was  tried  upon  the  theory 
that  the  injuries  were  the  result  of  fright  alone,  and  that 
there  was  no  actual  bodily  injury,  and  that  upon  this  point 
there  was  at  least  a  conflict  in  the  evidence.  The  record 
furnishes  no  facts  to  support  this  contention.  It  would  have 
been  error  for  the  court,  under  the  facts  of  this  case,  to  have 
instructed  the  jury  as  requested  by  the  plaintiff  in  error. 
The  charge  of  the  court,  as  given  of  its  own  motion,  may  be 
subject  to  criticism,  but  it  is  not  erroneous.  It  will  be 
noticed  that  the  court,  in  its  charge,  said  to  the  jury,  "If  the 
evidence  fails  to  satisfy  you  that  said  plaintiff  Katherine  A. 
Roller  was  injured  by  said  collision,  your  verdict  will  be  for 
the  defendant. "  Was  not  this  explicit  and  clear?  If  there 
was  no  injury,  that  was  the  end  of  the  case.  In  the  briefs 
of  counsel  there  is  a  lengthy  discussion  of  the  question 
whether  fright  or  mental  distress  alone  constitutes  such  an 
injury  that  the  law  will  allow  a  recovery  for  it.  This  ques- 
tion is  not  involved  in  this'case,  and,  for  the  purpose  of  this 
opinion,  it  may  be  conceded  that  any  effect  of  a  wrongful  or 
negligent  act  which  affects  the  mind  alone,  without  injury  to 
the  body,  will  not  furnish  a  ground  of  action.  Whatever 
the  rule  in  such  cases  may  be,  en  passant^  we  apprehend  that 
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it  will  depend  upon  the  particular  facts  in  each  case.  There 
is  no  conflict  in  the  authorities  upon  the  question  that  when, 
by  the  negligence  of  the  defendant's  acts,  the  plaintiff 
receives  a  bodily  injury,  he  is  entitled  to  recover  damages, 
not  only  for  such  injury,  but  for  all  the  injurious  results 
which  are  a  reasonable  and  natural  consequence  thereof,  and 
were  actually  and  proximately  occasioned  thereby.  We  all 
know,  by  common  knowledge,  that  serious  results  may  natu- 
rally follow  from  bodily  injuries,  without  break- 
ing an  arm,  or  leg,  or  bones  of  the  body.  The  oSt^^Sm^' 
body  and  mind  are  so  intimately  connected  that  Mental  shock. 
the  mind  is  very  often  directly  and  necessarily 
affected  by  physical  injuries.  A  nervous  shock,  without  a 
blow  to  the  person,  might,  under  some  circumstances,  be  so 
great  as  to  cause  bodily  injury.  In  estimating  the  amount 
of  damages  which  the  defendants  in  error  were  entitled  to 
recover,  the  jury  had  the  right  to  take  into  consideration  all 
the  testimony  as  to  the  surrounding  facts  and  circumstances 
at  the  time  of,  and  incident  to,  the  collision,  including  the 
position  and  situation  in  which  Mrs.  Roller  was  placed 
thereby,  in  order  to  arrive  at  the  truth  as  to  the  ex- 
tent of  the  bodily  injuries  she  received,  and  the  char- 
acter and  extent  of  the  fright  or  shock,  if  any,  to 
her  system,  resulting  from  and  directly  attributable  to 
the  collision  and  injury.  In  a  case  like  the  present, 
the  proximate  damages  which  the  person  injured  is  enti- 
tled to  recover  are  the  ordinary  and  natural  results  of  the 
collision  and  injury,  and  are  such  as  might  reasonably  be 
expected  would  follow  therefrom.  This  general  principle, 
wherever  discussed,  is  expressly  recognized  by  all  the  author- 
ities, which  hold  that  damages  cannot  be  recovered  for  mere 
fright  alone,  without  any  bodily  injury.  If  there  was  any 
fright  or  shock  which  resulted  from  her  bodily  injury  in  con- 
nection with  the  collision,  the  accompanying  explosion,  fire, 
and  wreckage  of  the  cars,  and  the  surrounding  circumstances 
directly  connected  therewith  and  solely  attributable  thereto, 
there  is  no  substantial  reason  why  she  should  not  be  allowed 
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to  recover  all  damages  naturally  and  reasonably  and  prozi  - 
mately  arising  therefrom.  The  instruction  under  considera- 
tion was  substantially  taken  from  the  opinion  in  Bell  v. 
Railroad  Co.,  26  Ir.  Law  R.  428,  cited,  reviewed,  and  held 
correct  in  Sedg.  Meas.  Dam.  640,  In  Traction  Co.  v.  Lam- 
bertson,  59  N.  J.  Law  297,  36  Atl.  100,  it  was  expressly 
held  that,  where  there  is  actual  physical  injury,  damages 
resulting  from  the  incidental  fright  may  be  recovered.  In 
Warren  v.  Railroad  Co.,  163  Mass.  484,  487,  40  N.  E.  895, 
the  plaintiff,  while  attempting  to  drive  a  buggy  over  the  track 
at  a  railroad  crossing,  was,  by  the  carelessness  and  negli- 
gence of  the  gate  keeper,  shut  in  between  the  gates;  and  a 
passing  train  hit  the  buggy,  and  he  was  thrown  out  upon  the 
ground.     The  trial  court  instructed  the  jury: 

''If  you  should  find  that  there  was  a  tortious  act  on  the 
part  ot  the  defendant,  then  you  may  take  it  into  account,  as 
part  of  the  damage  that  the  plaintiff  is  entitled  to  recover,  if 
at  all,  for  fright  and  mental  suffering  which  he  underwent, 
if  he  underwent  any  at  all.  It  may  be  used  to  enhance 
damages, — fright  caused  by  nervous  shock.*' 

Replying  to  the  criticism  of  the  term  **tortious  act,"  the 
court  said  : 

**We  think  that  the  meaning  of  this  phrase,  in  the  connec- 
tion in  which  it  is  used,  is  that  if  the  defendant's  train  struck 
the  carriage  of  the  plaintiff,  and  he  was  thereby  thrown  out 
upon  the  ground,  this  would  be  a  tortious  act,  if  occasioned 
by  the  defendant's  negligence,  and  that,  if  this  act  resulted  in 
injury  to  the  plaintiff,  the  defendant  would  be  liable,  if  the 
plaintiff  was  in  the  exercise  of  due  care,  and  that  in  estimat- 
ing the  damages  the  jury  might  take  into  account,  not  only 
the  physical  injury,  but  also  the  fright  and  nervous  shock. 
This  ruling,  we  think,  was  either  correct,  or  sufficiently 
favorable  to  the  defendant.  It  is  a  physical  injury  to  the 
person  to  be  thrown  out  of  a  wagon,  or  to  be  compelled  to 
jump  out,  even  although  the  harm  done  consists  mainly  of 
nervous  shock." 
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In  Railway  Co.  v.  Kellogg,  94  U.  S.  469,  474,  24  L.  Ed. 
256,  the  court  said  : 

"The  true  rule  is  that  what  is  the  proximate  cause  of  an 
injury  is  ordinarily  a  question  for  the  jury.  It  is  not  a  ques- 
tion of  science  or  of  legal  knowledge.  It  is  to  be  determined 
as  a  fact,  in  view  of  the  circumstances  of  fact  attending  it. 
The  primary  cause  may  be  the  proximate  cause  of  a  disaster, 
though  it  may  operate  through  successive  instruments,  as  an 
article  at  the  end  of  a  chain  may  be  moved  by  a  force  applied 
to  the  other  end,  that  force  being  the  proximate  cause  of  the 
movement,  or  as  in  the  oft-cited  case  of  the  squib  thrown  in 
the  market  place.  2  W.  Bl.  892.  The  question  always  is, 
was  there  an  unbroken  connection  between  the  wrongful  act 
and  the  injury, — a  continuous  operation?  Did  the  facts  con- 
stitute a  continuous  succession  of  events,  so  linked  together 
as  to  make  a  natural  whole,  or  was  there  some  new  and 
independent  cause  intervening  between  the  wrong  and  the 
injury?  It  is  admitted  that  the  rule  is  difficult  of  application. 
But  it  is  generally  held  that  in  order  to  warrant  a  finding  that 
negligence,  or  an  act  not  amounting  to  wanton  wrong,  is  the 
proximate  cause  of  an  injury,  it  must  appear  that  the  injury 
was  the  natural  and  probable  consequence  of  the  negligence 
or  wrongful  act,  and  that  it  ought  to  have  been  foreseen  in 
the  light  of  the  attending  circumstances.  *  *  *  When 
there  is  no  intermediate  efficient  cause,  the  original  wrong 
must  be  considered  as  reaching  to  the  effect,  and  proximate 
to  it.'' 

The  following  additional  authorities  sustain  the  views  we 
have  expressed,  and  support  the  conclusion  above  announced, 
— ^that  the  court  did  not  err  in  its  charge  to  the  jury  :  Sloane 
V.  Railway  Co.,  Ill  Cal.  668,  680,  44  Pac.  320,  32  1,.  R.  A. 
193;  Purcell  v.  Railway  Co.,  48  Minn.  134,  137,  50  N.  W. 
1034,  16  1,.  R.  A.  203;  Railway  Co.  v.  Marchant,  28  C.  C. 
A.  544,  84  Fed.  870,  872 ;  Coy  v.  Gas  Co.  (Ind.  Sup.) ,  46  N. 
E.  17,  20;  Mack  v.  Railroad  Co.,  52  S.  C.  323,  334,  29  S.  E. 
905,  40  L.  R.  A.  679,  et  seg.;  Hamilton  v.  Railway  Co.,  17 
Mont.  334,  347,  42  Pac.  860,  43  Pac.  713. 
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5.  There  are  several  other  assig:nments  of  error  that  bear 

such  a  close  relation  to  the  last  point  as  not  to 

Su^sS^uff.   require  any  extended  discussion,  owing  to  the 

conclusions  already  reached  : 

(l)  It  is  claimed  that  the  court  erred  in  the  next  portion  of 
its  charge,  where,  after  informing  the  jury  that  exemplary  or 
punitive  damages  could  not  be  allowed,  and  that  the  damages, 
if  any,  which  could  be  recovered,  are  compensatory  damages, 
— such  damages  as  would  naturall}*  flow  directly  from  the 
injury,  if  any,  occasioned  to  Mrs.  Roller  by  said  collision, — 
it  added  : 

"These  compensatory  damages  embrace  all  damages  for 
bodily  and  mental  pain  and  suffering  which  have  resulted  to 
said  Katherine  A.  Roller  from  said  injuries,  and  if  said 
injuries  are  permanent,  or  she  has  not  recovered  from  them, 
such  damages,  also,  as  you  may  find  from  the  evidence  it  is 
fair  to  believe  she  will  suffer  from  said  injury  in  the  future." 

This  part  of  the  charge  was  unquestionably  correct.  It  is, 
of  course,  to  be  considered  with  reference  to  the  facts,  and  to 
the  previous  portions  of  the  charge.  In  District  of  Columbia 
V.  Woodbury,  136  U.  S.  450,  459,  10  Sup.  Ct.  993,  34  L.  Ed. 
475,  the  court,  in  discussing  this  question,  said: 

"The  authorities  all  agree  that  in  cases  of  this  character 
much  latitude  must  be  given  to  juries  in  estimating  the  dam- 
ages sustained  by  the  person  injured.  Physical  suffering  re- 
sulting from  such  injuries  is  necessarily  attended  by  mental 
suffering  in  a  greater  or  less  degree.  And  as  said  in  Kennon 
t;.  Gilmer,  131  U.S.  22,26,  27.9  Sup.  Ct.  697,  33  L.Ed.  112: 
*The  action  is  for  an  injury  to  the  person  of  an  intelligent 
being ;  and  when  the  injury,  whether  caused  by  willfulness  or 
negligence,  produces  mental  as  well  as  bodily  anguish  and 
suffering,  it  is  impossible  to  exclude  the  mental  suffering  in 
estimating  the  extent  of  the  personal  injury  for  which  com- 
pensation is  to  be  awarded.'  Railroad  Co.  v.  Barron,  5  WalL 
90,  105,  18  L.  Ed.  591;  Canal  Co.  v.  Graham,  63  Pa.  St. 
290;  Smith  v.  Holcomb,  99  Mass.  552;  Holyoke  v.  Railroad 
Co.,  48  N.   H.  541;  Stockton  v.  Frey,  4  Gill  406;  Smith  v. 
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Overby,  30  Ga.  241 ;  Cox  v.  Vanderkleed,  21  Ind.  164 ;  Lynch 
V.  Knight,  9  H.  L.  Cas.  577." 

In  Railroad  Co.  v.  Harmon,  147  U.  S.  571,  573,  584,  13 
Snp.  Ct.  558,  37  L.  Ed.  286,  the  court  held  that  the  following 
instruction  was  correct : 

**If  the  jury  find  for  the  plaintiff,  they  will  find  for  him 
such  an  amount  of  damages  as  will  fully  compensate  him  for 
the  suffering  of  mind  and  body  inflicted  upon  him  by  his 
injury;  for  the  personal  inconvenience,  the  loss  of  time,  and 
the  expenses  of  cure  that  naturally  and  proximately  resulted 
from  the  injury  he  suffered ;  and,  if  they  find  that  the  injuries 
sustained  by  the  plaintiff  are  permanent,  they  will  also  find 
for  him  such  damages  as  will  fully  compensate  him  for  the 
suffering  of  mind  and  body,  the  personal  inconvenience,  and 
the  loss  of  time  that  be  will  suffer  in  the  future.  In  deter- 
mining this  as  to  the  future,  they  will  consider  plaintiff's 
bodily  vigor  and  age,  as  shown  by  the  evidence  adduced.'' 

See,  also,  Koetter  v.  Railway  Co.  (Sup.),  13  N.  Y.  Supp. 
459;  Kenyon  v.  City  of  Mondovi,  98  Wis.  50,  54,  73  N.  W. 
314;  Wilson  z;.  Railroad  Co.,  132  Pa.  St.  27,  33,  18  Atl. 
1087  ;  Saldana  v.  Railway  Co.  (C.  C),  43  Fed.  862,  867  ; 
Stutz  V.  Railway  Co.,  73  Wis.  147,  151,  40  N.  W.  653  ;  Rail- 
road Co.  V.  Martin,  111  111.  220,  227  ;  Railway  Co.  v,  Tay- 
lor, 170111.49,  57,  48  N.  E.  831  ;  Cameron  v.  Trunk  Line,  10 
Wash.  507,  512,  39  Pac.  128  ;  Hamilton  v.  Railway  Co.,  17 
Mont.  352,  42  Pac.  860,  and  43  Pac.  713. 

(2)  It  is  argued  that  the  court  erred  in  allowing  Dr.  Brill 
to  state  his  opinion  as  to  the  cause  of  Mrs.  Roller's  condi- 
tion, and  to  answer  the  hypothetical  question  propounded  to 
him.  The  latter  objection  was  also  made  to  the  testimony 
of  other  physicians.  No  witnesses  were  introduced  by  the 
plaintiff  in  error  to  disprove  the  testimony  and  opinions  of 
these  physicians  as  to  the  extent  or  cause  of  her  injuries, 
nor  were  any  amendments  to  the  hypothetical  question 
proposed ;  but  the  objections  were  made  to  the  opinions 
given,  and  exceptions  taken  to  their  admission.  Dr. 
Brill   testified    that  he    first  met    Mrs.    Roller  September 
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28,  1897  ;  that  since  that  time  he  had  been  her  family  physi- 
cian ;  that  she  complained  at  that  time  of  pain  in  the  back 
of  the  head  and  neck,  in  the  right  side,  and  along  the  spine, 
and  of  the  itching  from  the  hives ;  that  she  was  somewhat 
nervous  in  her  appearance  and  bearing;  that  there  was  not 
at  that  time  any  external  violence  that  he  could  discover  at 
the  back  of  the  head  or  neck,  but  there  was  some  tenderness 
along  the  spine  and  along  the  back  of  the  neck ;  that  he  pre- 
scribed for  her  in  the  usual  manner ;  that  he  saw  her  every 
few  days;  that  about  the  1st  of  January,  1898,  she  began  to 
lose  flesh  and  lost  strength  and  became  somewhat  pale  and 
anaemic,  more  nervous,  and  more  timid  and  apprehensive; 
that  her  whole  bearing  was  changed,  her  pulse  became  accel- 
erated, ranging  from  90  to  110  or  120,  and  that  there  was  a 
slight  elevation  of  temperature  ;  that  in  the  early  part  of  the 
year  1898  these  symptoms  persisted,  and  became  more  and 
more  noticeable ;  that  by  the  last  of  May  she  had  become 
quite  emaciated,  had  lost  a  great  deal  of  flesh,  her  memory 
was  tardy  and  defective,  and  her  mental  action  slow ;  that  there 
were  muscular  cramps  and  twitching  in  the  limbs  and  face  ; 
that  she  complained  of  being  weak,  of  loss  of  strength,  and 
being  nervous,  and  of  pain  in  the  back  of  the  head  and  neck, 
and  over  the  right  side  of  the  body,  and  in  the  spine.  He  con- 
tinued '  detailing  her  condition  up  to  the  time  of  the  trial ; 
showing,  among  other  things,  that  her  sense  of  pain  had 
become  greatly  diminished  over  her  entire  body,  and  that  at 
some  points  it  seemed  almost  obliterated.  At  the  close  of 
his  testimony  the  following  questions  were  propounded  to 
him,  and  answers  given  thereto : 

**Q.  From  your  examination  that  you  have  made  of  her, 
and  assuming  that  her  condition  is  as  you  have  testified  upon 
the  stand,  as  observed  by  you, — from  the  examination  that 
you  have  made, — are  you,  as  a  physician  and  surgeon,  and 
from  your  experience  as  such,  able  to  form  an  opinion  as  to 
what  is  the  cause  of  her  present  condition  ?  A.  Yes ;  •  I  am. 
Q.  What  is  that  cause?  A.  Her  condition  is  the  result  of 
injury  and  shock  of  some  sort.** 
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(3)  Thereafter  a  hypothetical  question  was  propounded  to 
Dr.  Brill,  substantially  detailing  at  great  length  the  condition 
of  Mrs.  Roller,  as  to  her  health  previous  to  the  collision  and 
afterwards,  as  testified  to  by  him  and  other  witnesses,  and  of 
the  fact  of  the  collision  and  of  all  the  circumstances  connected 
therewith,  substantially  as  testified  to  by  Mrs.  Roller,  and 
other  witnesses  at  the  trial,  and  closing  with  the  statement: 

"Assuming  these  facts  to  be  as  I  have  stated  them,  and  the 
woman  as  I  have  described  her,  from  your  experience  as  a 
physician  and  surgeon  are  you  able  to  form  an  opinion  as  to 
the  cause  of  her  present  condition  ?  A.  Yes,  sir.  Q.  What 
is  that  opinion  ?  *  *  *  What  would  you  say,  then,  was 
the  cause  of  her  present  condition,  assuming  the  facts  as  I 
have  stated  them  ?  A.  The  injury  and  shock  due  to  the 
accident  described.** 

The  court  did  not  err  in  permitting  Dr.  Brill  to  give  his 
opinion  as  to  the  cause  of  Mrs.  Roller's  condition.  The  rule 
is  well  settled  that  a  medical  expert  may  form  and  express 
an  opinion  of  the  nature  and  cause  of  the  bodily 
or  mental  condition  of  his  patient,— her  ills,  SS"S^^-**" 
symptoms,  pains,  and  suffering, — derived  from  ^^igj;"j^gg\;nt 
his  own  knowledge,  from^.his  attendance,  treat-  i^SSsf®'^®^^* 
ment,  and  examinations,  although  based  in 
part  upon  her  statements  and  complaints  made  at  differ- 
ent times  as  to  her  pains  and  sufferings,  and,  in  this 
connection,  to  give  his  opinion  whether  her  injuries 
are  liable  to  be  permanent,  and  whether  her  present 
condition  is  due  to  or  caused  by  sickness,  injury,  acci- 
dent, or  violence.  McClain  v.  Railroad  Co.,  116  N.  Y. 
460,  468,22  N.  E.  1062;  Railway  Co.  z'.  Wood,  113  Ind. 
545,  553,  14  N.  E.  572,  and  16  N.  E.  197 ;  Turner  v.  City  of 
Newburg,  109  N.  Y.  301,  308,  16  N.  E.  344;  Johnson  z;. 
Railroad  Co.,  47  Minn.  430,  432,  50  N.  W.  473;  Courvoisier 
V.  Raymond.  23  Colo.  113,  117,  47  Pac.  284;  Railroad  Co.  v. 
Newell,  104  Ind.  264,  3  N.  E.  836;  Railroad  Co.  v.  Spilker, 
134  Ind.  381,  391,  33  N.  E.  280,  and  34  N.  E.  218;  McKeon 
V.  Railway  Co.,  94  Wis.  477,  483,  69  N.  W.  175,  35  L.  R.  A. 
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252;  Bowen  v.  Railway  Co.,  89  Hun  594,  597,  35  N- Y. 
Supp.  540;  Perkins  v.  Railroad  Co.,  44  N.  H.  223,225; 
Jackson  v.  Burnham  (Colo.  Sup),  39  Pac.  577,  578;  Insur- 
ance Co.  V.  Mosley,  8  Wall.  397,  404,  19  L.  Ed.  437; 
Railroad  Co.  v.  Urlin,  158  U.  S.  271,  275,  15  Sup.  Ct.  840. 
39  1,.  Ed.  977. 
In  Turner  v.  City  of  Newburg,  supra^  the  court  said : 
"The  questions  addressed  to  the  physicians,  calling  for 
their  opinions  as  to  whether  the  physical  condition  in  which 
they  found  the  plaintiff  to  be,  upon  their  examination  of  her, 
could  have  resulted  from  a  fall,  were  not  objectionable,  and 
infringed  upon  no  rules  of  evidence.  We  see  no  objection  to 
the  expression  of  opinions  by  competent  medical  experts 
upon  an  ascertained  physical  condition  of  suffering  or  bad 
health,  as  to  whether  that  condition  might  have  been  caused 
by,  or  be  the  result  of,  a  previous  injury.** 

In  Railroad  Co.  v,  Urlin,  supra^  the  court  said  : 
**As  one  of  the  principal  questions  in  the  case  was  whether 
the  injuries  of  the  defendant  were  of  a  permanent  or  of  a 
temporary  character,  it  was  certainly  competent  to  prove 
that  during  the  two  years  which  had  elapsed  between  the 
happening  of  the  accident  and  the  trial  there  were  several 
medical  examinations  into  the  condition  of  the  plaintiff. 
Every  one  knows  that  when  injuries  are  internal,  and  not 
obvious  to  visual  inspection,  the  surgeon  has  to  largely 
depend  on  the  responses  and  exclamations  of  the  patient 
when  subjected  to  examination.  'Whenever  the  bodily  or 
mental  feelings  of  an  individual  are  material  to  be  proved, 
the  usual  expressions  of  such  feelings,  made  at  the  time  in 
question,  are  also  original  evidence.  If  they  were  the  natural 
language  of  the  affection,  whether  of  body  or  mind,  they  fur- 
nish satisfactory  evidence,  and  often  the  only  proof  of  its 
existence,  and  whether  they  were  real  or  feigned  is  for  the 
jury  to  determine.  So,  also,  the  representations  by  a  sick 
person  of  the  nature,  symptoms,  and  effects  of  the  malady 
under  which  he  is  suffering  at  the  time  are  original  evidence. 
If  made  to  a  medical  attendant,  they  are  of  greater  weight  as 
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evidence;  but,  if  made  to  any  other  person,  they  are  not,  on 
that  account,  rejected.'  1  Greenl.  Ev.  (14th  Ed.)  §  102." 
(4)  The  objections  urged  to  the  hypothetical  question  pro- 
pounded te  Dr.  Brill  and  to  other  physicians  are  wholly 
untenable.  The  principal  contention  is  that  in  detailing  the 
circumstances  in  regard  to  the  collision,  and  of 
Mrs.    Roller's   subsequent  condition,   some  of  mony-Hypotiiet^ 

^  leal  Questions. 

the  facts   were    misstated,    and    others   exag- 
gerated and  assumed,  without  any.  warrant  in  the  evidence. 
Let  us  see  upon  what  foundation  this  claim  is  made : 

(a)  The  question,  in  stating  the  facts  at  the  time  of  the 
collision,  assumes  that  Mrs.  Roller  "was  asleep,"  whereas 
her  testimony  was  that  she  ''had  not  gotten  asleep  yet," 
when  she  was  awakened  with  a  terrible  bump,  etc.  What 
influence  could  such  a  trifling  discrepancy  possibly  have  in 
controlling  the  answers  of  the  physicians  or  the  judgment  of 
the  jurors  ?  None  whatever.  What  difference  did  it  make 
whether  she  was  at  the  time  dozing,  sound  asleep,  or  fully 
awake  ? 

(b)  The  next  alleged  misstatement  and  exaggeration  is 
that  there  "was  a  series  of  shocks  *  *  *  accompanied 
by  explosions  and  loud  detonations,'^  whereas  Mrs.  Roller 
only  testified  that  there  was  one  explosion  and  detonation. 
Her  words  were  that  she  "heard  what  sounded  like  what  we 
hear  on  the  Fourth  of  July, — a  cannon  explosion."  But  in 
framing  the  question  the  counsel  is  not  to  be  confined  to  the 
testimony  of  Mrs.  Roller,  nor  to  the  use  of  the  exact  and  pre- 
cise words  of  any  witness.  Its  substance  and  true  meaning 
need  only  be  given. 

Dr.  Roller,  in  testifying  upon  the  point  under  review,  said  : 

"We  had  a  head  to  head  collision.  We  were  thrown 
forward  in  our  berths.  We  had  one  concussion,  and  imme- 
diately after  that  we  had  another." 

Peter  Weidner  testified : 

"We  had  a  collision.  I  could  not  just  tell  what  it  was  at 
the  time  it  happened,  but  I  found  we  had  stopped  very 
suddenly,  and  then  drew  back  and  had  another  concussion, 
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and  shook  us  up  pretty  well.     Immediately  after  the  collision 
there  was  a  heavy  explosion." 

William  C.  St.  Pierre,  a  passenger,  called  on  behalf  of  the 
plaintiff,  who  was  only  affected  slightly  by  the  stopping  of 
the  train,  testified : 

**I  noticed  a  sudden  jar  in  the  car,  and  then  another  one. 
I  suppose  the  first  jar  was  the  application  of  air  brakes. 
The  next  jar  came  immediately  afterwards.  A  short  while 
after  that  there  was  an  explosion.  I  cannot  tell  how  much 
time  elapsed  between  the  last  jar  and  the  explosion.  It  was 
some  little  time." 

If  the  identical  language  used  by  these  witnesses  had  been 
inserted  in  the  question,  it  would  have  conveyed  to  the  phy- 
sicians and  jury,  in  substance,  the  same  meaning  as  the 
language  inserted  in  the  question.  There  was  more  than  one 
concussion,  more  than  one  detonation.  It  is  manifest  that 
the  change  in  the  language  used  could  not  have  had  any 
greater  influence  with  the  physicians  and  jury  than  if  the 
actual  words  used  by  the  witnesses  had  been  given. 

(c)  The  other  portions  claimed  to  be  objectionable  are 
that: 

**By  the  said  collision  she  was  thrown  violently  in  the 
said  berth,  and  against  the  head  end  of  said  berth,  and  the 
back  of  her  head  and  back  of  her  neck  being  impressed 
against  the  head  end  of  said  berth,  and,  in  fear  of  her  per- 
sonal safety  was  compelled,  in  her  nightdress,  *  *  *  to 
alight  from  said  train  in  the  nighttime,  and  *  *  *  to  de- 
scend into  a  deep  trench  *  *  *  ^nd  ascend  a  steep  em- 
bankment, and  there  to  be  exposed  until  her  clothes  would 
be  brought  to  her,  and  there  was  exposed  to  her  sight  persons 
injured  in  said  collision." 

Counsel  argue  that  the  use  of  the  words  "violently"  and 
"compelled"  was  absolutely  erroneous  and  prejudicial,  and 
wholly  unwarranted  by  any  evidence.  In  lieu  of  the  word 
'^violently,"  Mrs.  Roller  used  the  word  ** terrible,"  which, 
in  its  ordinary  signification,  means  ^'frightful;  adapted  to 
excite  terror ;  dreadful."     It  will  be  noticed  that  the  word 

compelled,"  as  used,  did   not,   and  was   not  intended  to» 


<< 
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convey  the  idea  that  she  was  compelled  by  any  command  of 
the  plaintiff  in  error  or  its  agents  to  leave  the  train,  but  that 
she  was  compelled  in  fear  of  her  personal  safety.  This  is 
virtually  what  she  testified  to. 

We  have  examined  these  questions  for  the  purpose  of 
showing  that  there  was  no  substantial  ground  upon  which 
to  base  any  valid  objection  to  the  hypothetical  question.  The 
objections  noticed  are  the  most  formidable  made  by  counsel, 
and  the  others,  being  equally  without  merit,  need  not  be 
noticed.  In  all  that  we  have  said,  it  must  be  distinctly 
understood  that  we  do  not  deny  the  general  proposition 
urged  by  counsel,  but  here  expressly  affirm  the  same, — that 
it  would  be  reversible  error  to  admit  the  answer  of  expert 
witnesses  to  hypothetical  questions  which  assume  the  exist- 
ence of  facts  upon  which  no  evidence  is  offered.  But  when 
the  question  assumes  the  existence  of  any  state  of  facts  which 
the  evidence  directly,  fairly,  and  reasonably  tends  to  estab- 
lish or  justify,  and  does  not  transcend  the  range  of  evidence, 
it  is  proper  to  permit  such  questions  to  be  answered,  and  it 
is  not  necessary  that  the  questions  shall  embrace  or  cover 
all  the  facts  in  the  case.  Railway  Co.  v.  Wood,  113  Ind. 
545,  554,  14  N.  E.  572.  and  16  N.  E.  197 ;  Stearns  v.  Field, 
90  N.  Y.  640;  Powers  z/.  Kansas  City,  56  Mo.  App.  573,  577; 
Meeker  V.  Meeker,  74  Iowa  352,  357,  37  N.  W.  773;  Bever 
«^.  Spangler,  93  Iowa  576,602,61  N.  W.  1072;  Manatt  v. 
Scott  (Iowa).  76  N.  W.  717,  720  ;  Russ  v.  Railroad  Co.,  112 
Mo.  45,  48,  20  S.  W.  472,  18  L.  R.  A.  823;  Fullerton  v. 
Fordyce  (Mo.  Sup.),  44  S.  W.  1053,  1056;  Rog.  Exp.  Test. 
(2d  Ed.)  §  27;  8  Enc.  PI.  &  Prac.  757,  758,  and  authorities 
there  cited. 

6.  It  is  with  much  vigor  and  earnestness  argued   that  the 
court  erred  in  permitting  witnesses  to  testify  to  what  they 
saw  and  heard  while  upon  the  embankment  after  Mrs.  Roller 
had  left  the  car,  and  in  failing  to  instruct  the 
jury  that  there  could   be  no  recover3'   for  any  SpilJ2?wr^*^ 
injuries  resulting  from  what  she  there  saw.  The  ai.S^!to?oest». 
substance  of  this  testimony  was  that  Mrs.  Rol- 
ler and  other  passengers,  when  they  got  upon  the  embank- 
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ment,  saw  the  front  end  of  the  train  burning;  that  the  cars 
were  telescoped  and  were  burning  fiercely;  that  they  heard 
people  hollering  and  cattle  bellowing;  that  they  heard  the 
cracking  of  the  fire  ;  that  wounded  persons  were  brought 
near  them,  moaning  and  complaining,  and  women  crying  ; 
that  they  remained  upon  the  embankment  about  30  minutes. 
The  objections  are  that  all  this  testimony  was  incompetent, 
irrelevant,  and  immaterial ;  that  it  did  not  tend  to  prove  any 
of  the  issues  raised  by  the  pleadings ;  that  it  was  not  part  of 
the  resgest{B^  and  too  remote.  It  is  contended,  among  other 
things,  that,  inasmuch  as  Mrs.  Roller  did  not  testify  to  hav- 
ing been  frightened  or  injured  by  anything  she  there  saw  or 
heard,  it  was  error  to  allow  any  testimony  as  to  what  there 
occurred.  The  truth  is  that  there  was  no  direct  evidence  that 
she  was  frightened  at  the  time  of  the  collision,  either  while 
in  her  berth  in  the  sleeper,  at  the  sight  of  the  conflagration, 
or  the  sound  of  the  explosion,  or  at  what  she  saw  and  heard 
after  she  left  the  car.  Whether  she  received  any  fright  or 
shock  to  her  system  was  a  matter  of  inference  to  be  drawn 
by  the  jury  from  all  the  established  facts,  as  well  as  from  the 
opinion  of  the  medical  experts.  The  jury  were  not  bound  to 
accept  such  opinion  unless  they  believed  it  was  supported 
by  the  facts.  The  shock,  if  any,  to  her  system,  may  have, 
for  aught  that  appears  from  the  testimony,  been  solely  from 
the  effects  of  the  terrible  bump  she  received  while  in  her  berth, 
or  from  some  other  cause,  or  by  all  combined.  The  reasons 
given,  why  the  testimony  as  to  what  occurred  on  the  embank- 
ment should  have  been  excluded,  would  apply  with 
equal  force  against  any  testimony  as  to  the  explosion, 
conflagration,  or  general  wreckage;  and,  there  being  no 
positive  testimony  that  she  was  frightened  by  the  injuries 
she  actually  received  while  in  her  berth,  it  would  appear  that 
evidence  as  to  that  injury,  to  show  a  fright  to  her,  would 
likewise,  under  the  views  contended  for  by  counsel,  be  objec- 
tionable. But  the  reasoning  of  counsel  is  unsound.  To  ena- 
ble the  jury  to  determine  the  reasonableness  of  the  question 
whether  Mrs.  Roller  was  frightened  or  received  a  shock  from 
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the  collision,  all  the  facts  and  circumstances  connected 
therewith  were  admissible,  because,  in  the  very  nature  of  the 
case,  they  were  not  divisible.  Mrs.  Roller  was  not  guilty  of 
contributory  ne£:li£:ence  in  failing  to  close  her  ears  and  shut 
her  eyes  as  to  everything  that  transpired,  resulting  from  the 
collision.  She  had  the  light  to  observe  what  was  going  on, 
to  use  her  faculties  of  sight  and  hearing,  and  to  exercise  the 
ordinary  speed  of  locomotion  in  seeking  a  place  of  safety,  and 
in  so  doing  to  act  at  the  time  upon  the  facts  as  they  appeared 
to  her,  regardless  of  the  question  as  to  whether  her  injuries 
would  have  been  as  great  had  she  remained  in  the  car.,  and 
taken  time  to  fully  dress  before  she  departed  therefrom. 
Purcell  V.  Railway  Co.,  48  Minn.  134,  138,  50  N.  W.  1034, 
16  I^.  R.  A.  203;  Twomley  v.  Railroad  Co.,  69  N.  Y. 
158,  160;  Kleiber  v.  Railway  Co.,  107  Mo.  240,  247,  17  S. 
W.  946,  14  L.  R.  A.  613;  Railway  Co.  v.  Murray,  55  Ark, 
248,  258, 18  S.  W.  50,  16  L.  R.  A.  787  ;  Stokes  v.  Saltonstall, 
13  Pet.  181,  191,  10  I^.  Ed.  115.  It  will  be  observed  from 
the  record  that  the  testimony  of  the  witnesses  as  to  what 
they  saw  and  heard  while  upon  the  embankment  did  not  re- 
late to  any  declarations  of  any  officer  or  agent  of  the  plain- 
tiff in  error  as  to  how  the  accident  occurred,  upon  which  it 
was  sought  to  hold  the  railroad  company  liable,  nor  to  a 
narration  of  past  events,  upon  which  points  counsel  have 
industriously  cited  a  vast  number  of  authorities,  but  related 
almost  exclusively  to  the  facts  which  actually  transpired  at 
the  time  ;  the  same  being  a  part  of ,  and  ditectly  connected 
with,  the  collision  and  wreck.  How  could  the  jury  arrive 
at  the  truth  without  taking  the  facts  into  consideration,  with 
all  the  surrounding  circumstances  of  the  collision  incident 
thereto  and  connected  therewith?  The  defendants  in  error 
had  the  right,  although  the  seriousness  of  the  collision  was 
not  denied,  to  have  the  actual  condition  of  affairs  photo- 
graphed by  the  sworn  testimony  of  all  the  wit-  same-mjunrto 
nesses;  and  here  we  may  appropriately  f^aSS^^h^to-"^' 
digress,  and,  answering  another  assignment  of  '~'^^- 
error,  add    that    it    was   not    error,    in    addition    thereto, 

18  (N  s)  A  &  B  R  Caa--40 
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to  have  the  wreck,  with  all  its  surroundings,  photo- 
graphed by  an  artist,  and,  upon  proof  of  their  correctness* 
submit  them  to  the  jury.  These  photographs  (three  in  num- 
ber) fully  illustrate  the  facts  as  testified  to  by  the  witnesses. 
Everything  except  the  explosion  and  loud  detonations  is 
presented  and  truthfully  delineated.  The  admission  of  such 
photographs  is  always  allowed,  when  proven  to  be  cor- 
rect, for  the  purpose  of  enabling  the  witnesses  to  explain 
their  testimony  as  to  the  facts,  or  to  assist  the  jury  in  arriv- 
ing at  a  better  understanding  of  the  testimony  of  the  wit- 
nesses. 1  Whart.  Ev.  §  676  ;  1  Whart.  Cr.  Ev.  §  544 ;  People 
z;.  Durrant,  116  Cal.  179,  212,  48  Pac.  75;  11  Am.  &  Eng. 
Enc.  Law  (2d  Ed.)  539,  and  authorities  there  cited.  Return- 
ing from  this  digression,  we  are  of  the  opinion  that  the  area 
of  events  covered  by  the  term  ^''res  gestce^'  depends  upon  the 
circumstances  of  each  particular  case.  No  general  definition 
applicable  to  all  cases  could  be  fully  and  fairly  given  within 
the  limits  of  an  ordinary  opinion.  The  centralized  thought 
is  that  the  term  presupposes  a  main  fact  or  a  principal  trans- 
action, and  the  ^^  res  gestae*  ^  means  the  circumstances  and 
facts  which  grow  out  of  the  main  fact,  are  contemporaneous 
with  it,  and  serve  to  illustrate  its  character.  Applying  the 
term  to  the  present  case,  with  reference  to  the  main  collision 
as  the  principal  fact,  it  necessarily  follows  that  the  imme- 
diate and  surr  ounding  circumstances  interblended  with  and 
directly  resulting  therefrom  are  to  be  considered  as  a  part  of 
the  accident  and  injury,  and  inseparably  connected  with  it. 
1  Whart.  Ev.  §  259;  1  Greenl.  Ev.  §  108;  Carter  v.  Buch- 
anan, 3  Ga.  513,  517  ;  Hallahan  v.  Railroad  Co.,  102  N.  Y. 
194,  199,  6  N.  E.  287  ;  Railroad  Co.  v.  Kennelly,  170111. 508, 
510,  48  N.  E.  996  ;  Insurance  Co.  v.  Mosley,  8  Wall.  397, 
408.  19  L.  Ed.  437. 

In  Railroad  Co.  v.  Kennelly,  supra^  the  court  said : 

"The  question  before  the  jury  was  how  or  in  what  manner 

the   plaintiff  was  injured,  but  we  think  it  was  competent,  as 

a  part  of  the  res  gesta,  to  show  all  that  occurred,  although  in 

doing  so  it  might  appear  that  others  were  also  injured.     The 
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injaries  to  others  were  a  part  and  parcel  of  the  same  injury 
received  by  the  plaintiff,  and  in  describing  the  manner  in 
which  she  was  injured,  the  injuries  received  by  the  others 
being  so  closely  connected,  it  would  be  almost  impossible 
in  an  intelligent  manner  to  give  an  account  of  one  injury  with- 
out at  the  same  time  disclosing  the  others." 

In  Railroad  Co.  v.  Spilker,  134  Ind.  380,  393,  33  N.  E. 
280,  and  34  N.  £.  218,  the  appellee  received  injuries  in  a  col- 
lision which  occurred  at  a  railroad  crossing  between  the  train 
of  appellant  and  a  wagon  in  which  Mrs.  Spilker,  her  hus- 
band, David  Casey,  and  others  were  seated.  Certain  evi- 
dence was  objected  to  because  it  assumed  that  Casey  was 
killed  by  the  same  collision,  and  it  was  argued  in  support  of 
this  objection  that  this  allusion  to  Casey's  death  was  calcu- 
lated to  prejudice  the  jury  in  favor  of  the  appellee.  The  un- 
disputed fact  was  that  Casey  was  killed  at  the  time  the  wagon 
was  demolished  by  the  collision.  Upon  these  facts  the  court 
said  : 

''His  death  was  the  principal  circumstance  connected  with 
the  accident,  and  we  do  not  see  how  it  was  possible,  even  if 
proper,  to  keep  the  knowledge  of  this  circumstance  from  the 
jury.  One  might  almost  as  well  object  to  making  any  remark 
concerning  the  demolition  of  the  wagon.  David  Casey's 
death  is  mentioned  by  several  of  the  witnesses.  It  was  in- 
separably connected  with  the  accident,  and  a  reference  to  him 
and  his  death  could  hardly  be  avoided.  But  it  was  not  nec- 
essary to  avoid  it.'* 

With  reference  to  the  objection  that  the  details  of  the 
collision  as  given  by  the  witnesses,  while  upon  the  embank^ 
ment,  were  not  put  in  issue  by  the  pleadings,  but  little  need 
be  added  to  what  we  have  already  said  in  dis-  a^^me-iiuury  to 
cussing  other  questions.     The  complaint  alleged  ic^?£'£^- 

.«      .  Whether  Special 

tnat  :  Damaffea- 

.  Pleadmc. 

Katherine  A.  Roller  was  by  said  collision, 
while  she  was  in  said  passenger  coach  as  aforesaid,  violently 
and  forcibly  thrown   down   and  against   the  sides,  berths, 
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seats,  and  partitions  of  such  coach,  and  was  in  the  nighttime, 
and  at  the  place  of  said  collision,  forced  to  alight  from  said 
passenger  coach,  and  was  by  means  of  the  premises  greatly 
bruised,  wounded,  and  injured,  and  also,  by  means  of  the 
premises,  she  became  and  was  sick,  sore,  lame,  and  disor- 
dered, and  so  remained  and  continued  for  a  long  space  of 
time,  to  wit,  from  thence  hitherto,  during  all  of  which  time 
the  said  plaintiff  suffered  and  underwent  great  bodily  pain 
and  mental  anguish,  and  was  for  a  long  period  confined  to 
her  bed,  and  was  hindered  and  wholly  unable  to  attend  to 
the  performance  and  transaction  of  her  necessary  duties  and 
affairs,  during  all  that  time  to  be  performed  and  transacted ; 
and  also,  by  means  of  the  premises,  the  said  plaintiff  has 
been  and  will  be  permanently  injured." 

Under  these  allegations  it  was  certainly  competent,  as  we 
have  before  stated,  to  show  any  injury  to  her  health  which 
was  the  natural,  probable,  and  reasonable  result  of  the  colli- 
sion, and  of  her  bodily  injury  received  therefrom.  This  being 
true,  it  must  follow  that  if,  alarmed  by  the  peril  in  which 
she  was  placed  by  the  collision,  but  acting  as  a  person  of 
ordinary  prudence  would  under  like  circumstances,  she 
jumped  from  the  car  into  a  deep  trench,  and,  in  order  to  reach 
a  place  of  safety,  climbed  up  a  steep  embankment,  and  there 
saw  the  horrors  incident  to  such  a  collision,  and  the  fright 
or  shock  to  her  system,  added  to  the  injuries  to  her  body, 
impaired  her  health,  and  was  directly  traceable  to  the  colli- 
sion, as  its  primary,  proximate,  and  responsible  cause,  the 
damages  resulting  therefrom  would  be  general,  not  special, 
and  therefore  need  not  have  been  specifically  set  forth  in  the 
complaint,  because,  in  the  eye  of  the  law,  there  would  not  be 
any  new  or  independent  cause  between  the  collision  and  the 
injuries.  The  obvious,  probable,  or  natural  effects  of  the 
injuries  which  Mrs.  Roller  received  might  be  given  in  evi- 
dence under  the  general  allegations  of  the  complaint.  It  is 
only  those  damages  which  are  not  the  probable  or  necessary 
result  of  the  injury  that  are  required  to  be  specially  alleged. 
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The  defendants  in  error  were  not  required  to  set  forth  in  their 
complaint  all  the  physical  injuries  and  mental  sufferings 
which  Mrs.  Roller  sustained,  or  which  might  have  resulted 
from  or  be  aggravated  by  the  negligent  acts  of  the  plaintiff 
in  error ;  nor  were  they  required  to  aver  each  and  every  spe- 
cific act  and  thing  which  occurred  at  the  time  of  the  collision 
which  might  or  did  contribute  to  her  injuries.  If  such  inju- 
ries and  such  acts  could  reasonably  be  traced  to  the  main 
act  complained  of,  and  are  such  as  might  and  did  naturally 
follow  from  the  collision,  and  were  incident  thereto,  they 
need  not  be  specially  averred.  The  claim  made,  that  the 
plaintiff  inerror  was  not  advised  by  any  of  the  allegations 
in  the  complaint  that  any  damages  were  or  would  be  claimed 
for  any  injury,  fright,  or  shock  which  occurred  after  she  left 
the  car,  cannot  be  sustained.  When  the  plaintiff  in  error 
was  informed  by  the  pleading  generally  as  to  the  effects  pro- 
duced by  the  collision,  it  was  bound  to  anticipate  evidence 
as  to  the  extent  of  her  injuries,  the  origin  or  aggravation  of 
which  could  be  reasonably  traced  to  the  negligent  act  com  - 
plained  of.  Ehrgott  v.  City  of  New  York,  96  N.  Y.  265, 
277;  City  of  Chicago  v.  McLean,  133  111.  149,  153,  24  N.  E. 
527;  Montgomery  v.  Railway  Co.,  103  Mich.  47,  57,  61  N. 
W.  543,  29  L.  R.  A.  287;  Snyder  v.  City  of  Albion  (Mich.), 
71  N.  W.  475;  Croco  v.  Railroad  Co.  (Utah),  54  Pac.  985; 
Railroad  Co.  v.  Hecht,  115  Ind.  444,  17  N.  E.  917 ;  Railway 
Co.  V.  Harris,  122  U.  S.  597,  608,  7  Sup.  Ct.  1286,  30  L.  Ed. 
1146;  Wade  z;.  I<eroy.  20  How.  34,  44,  15  L.  Ed.  813;  5 
Enc.  PI.  &  Prac.  746,  748,  and  authorities  there  cited. 

In  Smith  z;.  Railway  Co. ,  30  Minn.  169,  171,  14  N.  W. 
797,  where  the  injuries  to  the  plaintiff  were  received  from  a 
derailment  of  the  cars  of  the  defendant  company,  the  facts 
were  in  some  respects  similar  to  the  facts  in  the  present  case. 
The  complaint  did  not  allege  anything  about  any  fright,  and 
did  not  specify  any  more  of  the  details  of  the  injury  than  is 
set  forth  in  the  complaint  in  this  action.  The  court,  with 
reference  thereto,  said : 
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''In  the  circumstances  mentioned,  the  damages  resulting: 
directly  and  proximately  to  the  person  and  health  of  plain- 
tiff  *  *  *  from  her  fright  and  from  her  coming  to 
the  ground,  whether  by  jumping  or  by  any  of  the  means 
before  indicated,  would  be  general,  not  special.  'General 
damages  are  such  as  the  law  implies  or  presumes  to  have 
accrued  from  the  wrong  complained  of.'  1  Chit.  PL  (I6th 
Am.  Ed.)  515.  They  are  frequently  spoken  of  as  necessa- 
rily resulting  from  the  wrong.  1  Chit.  PI.  (I6th  Am.  Ed.) 
439,  515,  516;  2  Greenl.  Ev.  §  254.  This,  however,  does 
not  mean,  as  defendant's  counsel  appears  to  argue,  that 
general  damages  are  such  only  as  must,  a  priori,  inevitably 
and  always  result  from  a  given  wrong.  It  is  enough  if,  in 
the  particular  instance,  they  do  in  fact  result  from  the  wrong, 
directly  and  proximately,  and  without  reference  to  the  special 
character,  condition,  or  circumstances  of  the  person  wronged. 
The  law,  then,  as  a  matter  of  course,  implies  or  presumes 
them  as  the  effect  which  in  the  particular  instance  necessarily 
results  from  the  wrong,'* 

7.  Finally  it  is  claimed  that  the  court  erred  in  refusing  to 

give   40   instructions  asked   by  the   plainjtiff  in  error.     In 

Heating  Co.  v.  O'Brien,  19  111.  App.  231, 234,  the  court  said  : 

_^  "To  launch  such  a  mass  of  legal  conundrums 

Instractlons. 

upon  a  court,  which  can  never  enlighten  the 
jury,  but  are  generally  drawn  with  the  real,  if  not  avowed, 
purpose  of  getting  error  into  the  record,  and  entangling  the 
court  in  some  technical  contradiction  that  may  be  used  in  a 
higher  court,  is  a  perversion  of  the  law  of  instructing  jurors. 
A  few  plain  statements  of  the  law  governing  the  case  would 
suffice.  If  the  court  in  the  hurry  of  trial  did  not  sift  this 
unreasonable  number  of  instructions  as  carefully  as  appellant 
desired,  we  do  not  feel  called  upon  to  interfere,  unless  some 
palpable  error  has  occurred,  clearly  affecting  the  justice  of 
the  case." 

Specific  exceptions  were  taken  to  each  instruction  refused. 
Several  of  them,  relating  to  the  duties  and  obligations  of 
railroad  companies  to  their  passengers,  were  evidently  pre- 
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pared  upon  the  theory  that,  because  the  Midland  Company 
was  alone  to  blame,  the  plaintiff  in  error  was  not  guilty  of 
any  negligence,  and  could  not  be  held  liable.  These  were 
inapplicable  to  the  facts  in  this  case,  and  were  properly  re- 
fused. Some  were  drawn  upon  the  theory  that  the  jury  had 
no  right  to  consider  anything  that  occurred  after  Mrs.  Roller 
left  the  car.  These  have  been  sufficiently  disposed  of  by  the 
views  expressed  with  reference  to  the  admission  of  the  testi- 
mony. Others  assert  the  broad  principle  that  Mrs.  Roller 
ought  to  have  remained  in  the  car,  or  at  least  should  have 
avoided  the  sights  upon  the  embankment,  by  returning  to 
the  car  or  going  elsewhere,  where  the  effects  of  the  wreck 
would  not  have  been  observed.  Such  a  narrow  and  limited 
view  of  the  case  cannot  be  sustained.  The  instructions  asked , 
covering  the  measure  of  damages  that  could  or  could  not  be- 
recovered,  may,  for  the  purpose  of  this  opinion,  be  conceded^ 
to  be  correct  and  applicable  to  this  case.  The  objections' 
urged  to  their  exclusion  are  based  upon  the  criticism  o£ 
counsel  directed  to  the  charge  of  the  court, — that  it  was  not 
full,  did  not  contain  the  necessary  limitations  and  qualifica- 
tions, and  of  itself  did  not  cover  the  different  views  that 
might  properly  be  taken  of  the  case.  Our  examination  of  the 
charge  has  failed  to  convince  us  of  the  soundness  of  these 
objections.  In  drafting  or  orally  giving  a  charge  to  a  jury, 
terseness,  accuracy  of  statement,  clearness  of  expression, 
and  care  in  covering  all  essential  particulars  are  commenda- 
ble qualities.  They  furnish  safe  guides  for  all  mst  prius 
judges  to  follow.  But  absolute  perfection  is  not  required.  It 
would  indeed  be  difficult, if  not  impossible,  to  so  frame  a  charge 
as  to  prevent  criticism  by  the  eagle  eye  of  vigilant  and  learned 
counsel,  or  even  of  the  appellate  court,  with  the  opportunity 
afforded  it  of  mature  and  deliberate  consideration.  Substan- 
tial accuracy  of  the  legal  principles  is  all  that  the  law  requires. 
If  the  charge  of  the  court  in  its  entirety  fairly  covers  the 
legal  propositions  necessary  to  give  instructions  upon,  and  is 
substantially  correct,  it  is  not  erroneous  for  the  court  to  re- 
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fuse  the  instructions  prepared  by  counsel,  although  they 
contain  correct  principles  of  law  applicable  to  the  case.  This, 
in  substance,  has  been  so  often  declared,  especially  by  the 
national  courts,  as  to  render  it  unnecessary  to  cite  authori- 
ties in  its  support.  We  cannot,  however,  refrain  from  quot- 
ing with  approval  what  is  said  upon  this  subject  in  11  Enc. 
PI.  &  Prac.  288: 

** Instructions  on  points  which  have  been  sufficiently  cov- 
ered by  other  instructions  may  properly  be  refused,  although 
they  are  correctly  drawn  and  applicable  to  the  evidence. 
This  is  so  whether  the  instruction  requested  is  covered  by 
the  general  charge,  or  by  special  instructions  granted  at  the 
request  of  either  party,  or  whether  the  mode  of  expression  is 
the  same  or  different.  The  duty  of  the  court  is  fully  dis- 
charged if  the  instructions  embrace  all  the  points  of  the  law 
arising  in  the  case,  in  the  court's  own  language.  Indeed, 
the  practice  of  taking  the  instructions  requested,  and  formu- 
lating a  general  charge  to  the  jury,  embracing  all  the  matters 
of  law  arising  upon  the  pleadings  and  the  evidence,  has  been 
specially  commended.  In  this  way  the  law  is  sufficiently 
declared  and  clearly  presented  to  the  jury,  without  the 
unnecessary  repetition  and  verbose  language  which  so 
often  mars  special  instructions,  whereby  jurors  are 
confused  and  confounded,  rather  than  instructed  and 
directed.  Of  course,  such  action  requires  great  labor, 
thought,  and  prudence  on  the  part  of  the  trial  judge, 
in  order  that  the  substance  of  all  special  instructions  shall 
be  given  to  the  jury  when  the  questions  therein  presented 
are  pertinent  to  the  case,  and  that  no  omission  shall  occur 
by  which  either  of  the  parties  may  be  prejudiced.  But,  if 
the  trial  judge  is  willing  to  undertake  the  additional  labor, 
the  jury,  as  a  rule,  will  be  better  instructed  in  their  duty  than 
by  hearing  read  the  special  instructions  asked  for  on  the  part 
of  the  plaintiff  and  the  defendant.  The  court  should  simplify 
its  directions  to  the  jury,  and  make  every  effort  to  render 
them  as  free  from  complexity  as  possible.     *    *    *    The 
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reason  for  this  is  obvious.  Repetition  tends  to  incumber  the 
record  and  to  confuse  and  embarrass  the  minds  of  the  jury, 
and  it  is  also  liable  to  give  undue  prominence  to  the  proposi- 
tion repeated." 

A  careful  examination  of  the  record  in  this  case  has  brought 
us  to  the  conclusion  that  no  prejudicial  error  is  shown  therein. 
The  judgment  of  the  circuit  court  is  affirmed,  with  costs. 


Proud  ei  ux, 

V, 

Philadelphia  &  R.  R.  Co. 

{Court  of  Errors  and  Appeals  of  New  Jersey,  June  i8,  igoo,) 

Carriers  of  Passengers— Care  Required  in  Inspection  of  Trains.* 
-A  railroad  company  is  bound  to  inspect  its  trains,  but  not  to  keep 


tip  a  continuous  inspection,  or  to  know  at  each  moment  the  condition 
of  every  part  of  a  train. 
(Syllabus  by  the  Court.) 

Error  by  defendant  to  supreme  court.  Reversed. 

J.   W.   Morgan  and  5*.  H.  Grey,  for  plaintiff  in  error. 
Howard  Carrow,  for  defendants  in  error. 

Adams,  J.  The  plaintiffs,  George  S.  Proud  and  Mary 
E.  Proud,  his  wife,  brought  suit  to  recover  their  damages 
resulting  from  an  injury  received  by  the  wife.  On  the  night 
of  March  8, 1899,  Mrs.  Proud  took  the  defendant's  10:38  train 
at  the  Reading  Terminal,  in  the  city  of  Philadelphia,  to  go 
to  the  Huntingdon  street  station,  in  the  same  city.  Two 
other  ladies  and  a  gentleman  (a  Mr.  Springer)  were  in  the 
party.  The  first  station  after  leaving  the  Terminal  is  at 
•Spring  Garden  street;  the  second,  at  Columbia  avenue;  the 
third,  at  Huntingdon  street.  The  regular  running  time 
irom  the  Terminal  to  the  Huntingdon  street  station  was  11 

*See  notes  at  end  of  case. 
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minutes.  The  distance  is  from  two  to  three  miles.  When  the 
train  had  stopped  at  her  destination,  Mrs.  Proud  attempted 
to  alight.  As  she  was  about  to  step  down  to  the  upper  step 
from  the  front  platform  of  the  car  in  which  she  had  ridden, 
Mr.  Springer,  who  had  preceded  her,  and  was  standing  on 
the  station  platform,  said  *%ook  out,  Mrs.  Proud!"  At  that 
instant  she  slipped  on  some  vomit  with  which  the  steps 
were  covered,  and  which  Mr.  Springer  had  just  detected 
and  was  trying  to  warn  her  against,  fell,  and  was  badly  hurt. 
The  offensive  matter  was  not  frozen,  though  the  night  was 
cold,  which  tended  to  show  that  it  had  been  recently  depos- 
ited. The  platform  at  that  place  was  neither  very  dark  nor 
very  light.  Mrs.  Proud,  being  asked,  **  Was  the  station  light 
or  dark?"  answered:  ''I  cannot  remember.  I  do  not 
think  it  is  so  very  light  there,  but  it  was  not  light  enough  for 
me  to  see  what  was  on  the  steps. "  Mrs.  Willetta  Fitzgerald, 
one  of  the  party,  who  immediately  followed  Mrs.  Proud,  and 
slipped  and  nearly  fell  herself,  said :  "It  seemed  quite  dark 
tome,  coming  out  of  a  lighted  car. "  Miss  Frances  Smith, 
another  of  the  party,  said  :  "It  was  a  little  dark.  I  could 
just  see  something  on  the  steps."  Mr.  Springer  said  :  *'I 
got  off  the  car,  and  when  I  turned  round  to  assist  Mrs.  Proud 
off  I  saw  there  was  something  on  the  first  step  below  the 
platform  of  the  car.  *  *  *  The  car,  to  the  best  of  my 
knowledge  and  belief,  stopped  just  in  between  two  electric 
lights.  The  station  is  lighted  by  these, — either  lamps  or 
incandescents.  I  don't  know  which.  But  the  car  was  just 
in  between  these  two  lights,  and  it  was  quite  dark  right  at 
that  point."  It  appeared,  also,  that  at  the  moment  of  the 
accident,  or  almost  immediately  after  it,  the  conductor  was 
standing  on  the  rear  platform  of  the  car  next  in  front  of  that 
from  which  Mrs.  Proud  fell.  The  declaration  alleges  that 
the  defendant  "carelessly  and  negligently  permitted  filth  and 
vomit  to  remain  on  the  platform  and  steps  of  the  car  in  which 
said  Mary  E.  Proud  was  a  passenger,"  and  that  this  occa- 
sioned her  injury.  At  the  close  of  the  plaintiffs*  case  the 
defendant  asked   the   trial   judge  to  direct  a  verdict  for  the 


Am  A  Eng  CARRIERS  OF  PASSENGERS  635 

RCas 

Proud  et  ux.  v,  Philadelphia  &  R.  R.  Co 

defendant.  This  motion  was  denied,  and  exception  taken. 
At  the  close  of  the  whole  case  the  motion  was  renewed,  and 
again  denied,  and  exception  taken.  The  plaintiffs  recov- 
ered separate  verdicts.  Error  has  been  assigned  on  the 
exceptions. 

The  motions  to  direct  a  verdict  presented  to  the  trial  judge 
the  question  whether,  from  the  facts  in  proof,  the  jury  could 
attribute  negligence  to  the  defendant.  What,  then,  were  the 
facts  that  bore  on  this  question?  It  appears  that  the  cars 
that  composed  this  train  came  into  the  Terminal  at  10  :14  p. 
m.,  and  that  they  went  out  at  10:38,  as  before  mentioned. 
In  this  interval  of  24  minutes,  after  the  incoming  passengers 
were  discharged  and  before  the  outgoing  passengers  were 
admitted,  it  was  the  duty  of  the  car  cleaners  to  inspect  the 
train,  and  see  to  it  that  it  was  in  good  order.  Two  wit- 
nesses were  called  on  behalf  of  the  defendant  to  prove  that 
this  duty  was  performed, — Charles  Stuart  Kelso,  night 
foreman  of  car  cleaners  at  the  Reading  Terminal,  and  Nicho- 
las Blanch,  a  car  cleaner  employed  at  the  same  sta- 
tion. Kelso  testified  that  he  had  charge  of  the  cleaning 
of  the  platforms  of  the  cars  and  of  the  10:38  train 
on  the  night  of  March  8,  1899,  that  he  personally  inspected 
the  trdin,  and  that  the  condition  of  the  cars  as  to  cleanliness 
when  the  train  left  the  Terminal  was  all  right.  Blanch  tes- 
tified that  he  had  to  do  with  the  cleaning  of  the  10 :38  train 
on  the  night  of  March  8,  1899,  and  that  it  was  cleaned  10  or 
15  minutes  before  it  started  out.  Kelso  was  asked  specifically 
whether  there  was  any  vomit  on  the  forward  platform  of  any 
car  on  the  train  and  answered,  ''No."  Blanch  was  asked 
specifically  whether  there  was  any  vomit  on  any  of  the  plat- 
forms of  the  train  when  it  left  the  Terminal,  and  answered, 
"No."  The  declaration  alleges  that  this  offensive  substance 
was  on  the  "platform  and  steps."  The  proof  is  that  it  was 
on  the  steps.  The  specific  evidence  of  Kelso  and  Blanch 
that  there  was  no  such  substance  on  any  platform  did  not, 
therefore,  in  terms,  met  the  proof.     No  attention  was  paid  to 


636  CARRIERS  OF  PASSENGERS  Vol  XVIII 

(NS) 

Proud  et  ux.  v.  Philadelphia  &  R.  R.  Co 

this  discrepancy  by  the  trial  judge,  or  by  counsel  on  either 
side  upon  the  argument  in  this  court.  Under  the  circum  - 
stances,  it  is  fair  to  disregard  it,  and  to  assnme  that  the  tes- 
timony of  these  two  witnesses  amounts  to  a  general  averment 
that  they  made  an  inspection  of  the  train  10  or  15  minutes 
before  it  started,  and  that  the  cars  were  in  good  condition, 
and  also  to  a  specific  averment  that  this  nuisance  did  not 
then  exist.  In  the  cross-examination  of  Kelso  this  passage 
occurs:  **Q.  You  are  stationed  at  the  Terminal?  A.  Yes,  sir. 
Q.  Andbetwecnl0:14and  10:38 youlookedafterthistrain.  Did 
you  do  it  yourself,  or  have  men  under  you  do  it?  A.  I  did 
it  myself.  I  inspect  all  the  trains.  Q.  Well,  now,  after  you 
get  through  looking  at  them,  who  looks  after  them?  A. 
The  train  crew.*'  There  is  no  evidence  as  to  the  number  of 
passengers  who  alighted  from  and  who  entered  the  train  at 
the  two  stations  intermediate  between  the  Terminal  and 
Huntingdon  street,  or  to  show  whether  any  of  them  traversed 
the  forward  platform  of  the  car  in  which  Mrs.  Proud  was 
riding,  or  used  the  steps  on  which  she  afterwards  fell.  Nor 
is  there  any  evidence  as  to  the  movements  of  any  member  of 
the  train  crew  on  the  run  from  the  Terminal  to  the  place  of 
the  accident,  or  as  to  the  number  of  cars  or  of  brakemen. 
A  railroad  company  has  two  means  of  informing  itself  as  to 
the  condition  of  the  cars  of  one  of  its  trains  :  First,  inspec- 
tion made  while  the  train  is  at  rest,  by  persons  assigned  to 
that  service;  and,  secondly,  the  cursory  and  current  obser- 
vation of  those  members  of  the  train  crew  whose  duty  requires 
them  to  be  on  and  in  the  cars  while  the  train  is  in  motion, 
and  who  are  expected,  as  they  go  about  their  business,  to 
have  an  eye  to  their  surroundings.  Inspection,  to  be  valua- 
ble, must  be  thorough  and  deliberate.  The  observation  that 
the  conductor  and  brakemen  on  a  moving  train  may  reasona- 
bly be  relied  on  to  make  is  necessarily  incidental  to  the  per- 
formance of  other  duties,  and  so  is  less  exhaustive  than 
regular  inspection.  This  being  the  scope  of  the  defendant's 
obligation  to  inform  itself  as  to  the  condition  of  this  train,  it 
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is  evident  that  there  was  an  obstacle  to  the  plaintiffs'  recov- 
ery. The  defendant  had  duly  performed  its  duty  of  formal 
inspection,  and  there  was  no  evidence  to  show  that,  in  the 
brief  interval  that  had  elapsed  since  the  inspection  was  made, 
either  the  conductor  or  any  one  of  the  brakemen  had  been  so 
situated,  in  the  discharge  of  his  duties,  that  observation 
would  have  disclosed  to  him  the  presence  of  this  substance 
upon  these  front  steps  of  the  car  in  which  Mrs.  Proud  was  a 
passenger.  The  platform  and  steps  were  in  themselves 
unobjectionable.  Their  condition  had  been  inspected  and 
approved  within  half  an  hour.  The  nuisance  was  one  of  the 
existence  of  which  neither  the  conductor  nor  a  brakeman 
would  naturally  have  notice  or  warning.  The  evidence, 
therefore,  would  not  have  justified  the  jury  in  concluding 
that  the  defilement  of  the  steps  was  a  thing  that  the  employ- 
ees of  the  defendant  should  have  apprehended  or  looked  for 
or  discovered.  It  is  against  dangers  which  may  reasonably 
be  expected  by  a  carrier  that  it  must  exercise  a  high  degree 
of  care  on  behalf  of  its  passengers.  As  the  proof  does  not 
show  that  due  care  would  have  prevented  the  accident,  it 
does  not  support  a  verdict  for  the  plaintiffs.  The  presence 
of  snow  or  ice  on  the  steps  of  a  public  vehicle  makes  a  case 
that  both  resembles  and  differs  from  that  now  before  us. 
The  resemblances  are  obvious.  One  difference  is  that  both 
the  common  carrier  and  the  passenger  are  apt  to  have  notice 
of  the  presence  of  snow  or  ice,  whereas  no  one  had  warning 
of  this  deposit.  In  Palmer  v.  Railroad  Co.,  Ill  N.  Y.  488, 
18  N.  K.  859,  2  L.  R.  A.  252,  it  was  held  that  a  railroad 
company  is  not  bound  to  keep  up  a  continuous  inspection  of 
a  train  during  the  prevalence  of  a  snowstorm.  Other  cases 
more  or  less  pertinent  are  Kelly  v.  Railroad  Co.,  112  N.  Y. 
443,  20  N.  E.  383,  3  L.  R.  A.  74;  Weston  v.  Railroad  Co., 
73  N.  Y.  595;  Neslie  v.  Railway  Co.,  113  Pa.  St.  300,  6  Atl. 
72;  Fearn  v.  Ferry  Co.,  143  Pa.  St.  122,  22  Atl.  708,  13  L. 
R.  A.  366;  Oilman  v.  Railroad  Co.,  168  Mass.  454,  47 
N.  E.  193;  Shepherd  v.  Railway  Co.,  25  I<aw  T.  (N.  S.) 
879.     The  judgment  is  reversed. 
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Carriers  of  Passengers—Appliances — Inspection. — It  is  the  duty  of 
carriers  of  passengers  to  exercise  care  and  vigilance  in  examining- 
their  appliances  and  keeping  them  in  proper  repair  and  safe  condi- 
tion. Illinois  C.  R.  Co.  v,  Phillips,  49  111.  234 ;  Terre  Haute  &  I.  R. 
Co.  V,  Sheeks  (Ind.),  56  N.  E.  Rep.  434 ;  Texas  &  St.  Lrouis  R.  R.  Co. 
V,  Suggs,  21  Am.  &  £^ng.  R.  Cas.  475,  62  Tex.  323 ;  International  6l 
G.  N.  R.  Co.  V,  Halloren,  3  Am.  &  Eng.  R.  Cas.  343,  53  Tex.  46,  37 
Am.  Rep.  744. 

But  not  to  make  such  a  minute  examination  of  the  car  trucks  as 
will  defeat  the  purposes  of  through  traffic.  Nor  is  its  duty  to  make  a 
minute  examination  of  the  whole  of  a  truck  merely  because  a  defect 
has  been  discovered  in  part  of  it.  Richardson  v.  Great  Eastern  R. 
Co.,  24  W.  R.  907,  L.  R.  I.  C.  P.  D.  342,  35  L.  T.  351. 

The  question  as  to  what  is  the  requirement  of  duty  in  regard  to  fre- 
quency of  examination  is  dependent  upon  the  liability  to  impairment 
and  the  consequences  which  may  be  apprehended  as  the  result  of 
defective  condition.  Palmer  v,  Delaware  &  H.  Canal  Co.,  44  Am.  & 
Eng.  R.  Cas.  298,  120  N.  Y.  170,  24  N.  E.  Rep.  302,  30  N.  Y.  S.  R.  817. 

Same — Same — Same — Sufficiency  a  Question  of  Fact. — Whether 
the  system  and  manner  of  executing  its  duty  in  examining  its 
machinery  and  appliances  are  all  that  may  be  required  of  a  carrier 
cannot  be  measured  by  any  rule  of  law  to  be  applied  by  the  court, 
but  that  question  is  one  of  fact  for  the  jury  to  determine  upon  proper 
instruction.  Palmer  v,  Delaware  &  H.  Canal  Co.,  44  Am.  &  Eng.  R. 
Cas.  298,  120  N.  Y.  170,  24  N.  E.  Rep.  302,  30  N.  Y.  S.  R.  817  ;  Manser 
V,  Eastern  Counties  R.  Co.,  3  L.  T.  585  ;  Thatcher  v.  Great  Western 
R.  Co.,  4  U.  C.  C.  P.  543  ;  Chesapeake  &  O.  R.  Co.  v.  Howard  (U.  S.), 
18  Am.  &  Eng.  R.  Cas.,  N.  S.,  660.  See  note^  16  Am.  &  Eng.  R.  Cas., 
N.  S.,  126. 

Same — Same — Same — Same — Effect  of  Inspection. — A  railroad 
company  cannot  discharge  its  liability  to  a  passenger  by  showing 
that  its  agents  inspected  the  cars  before  starting  out  on  the  trip,  if 
in  fact  the  train  was  not  in  proper  condition  with  respect  to  the  safety 
of  the  passenger.  Keating  v.  Detroit,  B.  C.  &  A.  R.  Co.  (Mich.),  62 
N.  W.  Rep.  575. 

Same — Same— Same — Latent  Defect. — A  railroad  company  which 
has  used  due  care  in  providing  proper  appliances  is  not  liable  for 
injuries  to  a  passenger  resulting  from  a  latent  defect  not  capable  of 
detection  by  ordinary  means  of  examination.  Gilbert  v.  North  t^on- 
don  R.  Co.,  1  C.  &  E.  31 ;  Readhead  v.  Midland  R.  Co.,  8  B.  &  S.  371, 
36  L,.  J.  Q.  B.  181,  L.  R.  2  Q.  B.  412,  15  W.  R.  831,  16  L.  T.  485 ; 
Searle  v,  Laverick,  L.  R.  9  Q.  B.  122,  43  L.  J.  Q.  B.  43,  30 
L.  T.  89,  22  W.  R.  367  ;  Richardson  v.  Great  Eastern  R.  Co., 
ly.  R.  1  C.  P.  D.  342 ;  Stokes  v.  Eastern  Counties  R.  Co.,  2 
Fost.  &    Fin.    691 ;  Dube  v.  The  Queen,  3  Can.  Exch.  147  ;  West- 
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«rn  Ry.  Co.  of  Ala.  v.  Walker,  113  Ala.  269,  22  So.  Rep.  182; 
Pittsburg-,  etc.,  R.  Co.  v,  Thompson,  56  111.  138;  West  Chicago 
St.  R.  Co.  V.  Stephens,  66  111.  App.  303  ;  Toledo,  W.  &  W.  R. 
Co.  V,  Beggs,  85  111.  80  ;  Irleson  v.  Southern  Pac.  Co.,  42  La.  Ann. 
643,  44  Am.  &  ling.  R.  Cas.  319  ;  Ladd  v.  New  Bedford  R.  Co.,  119 
Mass.  412,  20  Am.  Rep.  331 ;  Ingalls  v.  Bills,  9  Met.  (Mass.)  1,  43 
Am.  Dec.  346 ;  Grand  Rapids  &  I.  R.  Co.  v,  Huntley,  38  Mich.  537 ; 
Yerkes  v.  Keokuk,  etc.,  Co.,  7  Mo.  App.  265  ;  Curtis  v.  Rochester  & 
S.  R.  R.  Co.,  18  N.  Y.  536 ;  Dougan  v.  Champlain  T.  Co.,  56  N.  Y.  1 ; 
Cocheron  v.  North  Shore,  etc.,  Ferry  Co.,  56  N.  Y.  656 ;  L<oftu8  v. 
Union  Ferry  Co.,  22  Hun  33  ;  Meier  v,  Pennsylvania  R.  Co.,  64  Pa. 
So.  Rep.  225,  3  Am.  Rep.  581 ;  Fordyce  v.  Withers,  20  S.  W.  766,  1 
^ex.  Civ.  App.  540;  Texas  &  P.  R.  Co.  v.  Hamilton,  26  Am.  &  Eng. 
R.  Cas.  182,  66  Tex.  92 ;  Texas  &  P.  R.  Co.  v,  Buckalew  (Tex.  Civ. 
App.),  34  S.  W.  165. 

Same — Sa  me— Same— Same — Early  Rule. — The  contrary  was  held 
in  the  English  case  of  Sharp  v.  Gray,  9  Bing.  457,  23  E.  C.  L.  331,  2 
M.  &  Scott  621,  and  in  the  early  New  York  cases,  Alden  v.  New  York 
C.  R.  Co.,  26  N.  Y.  102  ;  Brehm  v.  Great  Western  R.  Co.,  34  Barb. 
(N.  Y.)  256.  These  early  decisions  have  been  overruled  by  the 
later  cases.    See  cases  cited,  supra. 

Same — Same — Same — Manufacturer's  Negligence. — The  manufac- 
turer of  the  appliances  of  a  carrier  of  passengers  is  considered  the 
agent  of  the  carrier,  and  the  carrier  is  responsible  for  injuries  to  a 
passenger  resulting  from  a  defect  which  the  manufacturer  might 
have  discovered  by  the  usual  tests.  Bums  v,  Cork,  etc.,  R.  Co.,  13 
Ir.  C.  L.  543  ;  Frances  v.  Cockrell,  L.  R.  5  Q.  B.  184 ;  Crote  v.  R.  Co., 
2  Ex.  251 ;  Pyne  v,  Ry.  Co.,  2  F.  &  F.  619 ;  McGuire  v.  The  Golden 
Oate,  1  McAll  104 ;  Treadwell  v,  Whittier,  80  Cal.  574, 13  Am.  St. 
Rep.  175  ;  Illinois  Cent.  R.  R.  Co.  v,  PhiUips,  49  111.  234  ;  Gillen- 
water  v.  Madison  &  I.  R.  Co.,  5  Ind.  340;  Pittsburg,  etc.,  R.  Co.  v. 
Nelson,  51  Ind.  150;  Hegeman  v.  Western  R.  Corp.,  13  N.  Y.  9,  64 
Am.  Dec.  517  ;  Curtis  v.  Rochester,  etc.,  R.  R.  Co.,  18  N.  Y.  538,75 
Am.  Dec.  258;  Perkins  v.  New  York  Cent.  R.  R.  Co.,  24  N.  Y.  219, 
82  Am.  Dec.  282  ;  Bissell  v.  New  York  Cent.  R.  R.  Co.,  25  N.  Y.  445, 
82  Am.  Dec.  369;  Brown  v.  N.  Y.  Cent.  R.  Co.,  34  N.  Y.  404;  Mc- 
Paddcn  v,  N.  Y.  Cent.  R.  Co.,  44  N.  Y.  478 ;  Caldwell  v.  N.  J.  Steam- 
l)oat  Co.,  56  Barb.  425,  47  N.  Y.  287 ;  Philadelphia,  etc.,  R.  Co.  z/. 
Anderson,  94  Pa.  St.  351,  39  Am.  Rep.  787, 6  Am.  &  Eng.  R.  Cas.  407. 

The  contrary  doctrine  was  held  in  Nashville,  etc.,  R.  Co.  v,  Jones, 
9  Heisk.  (Tenn.)  27  ;  Grand  Rapids,  etc.,  R.  Co.   v.  Huntley,  38  Mich. 
-537. 

Same — Degree  of  Car6. — As  to  the  degree  of  care  required  of  car- 
riers of  passengers,  see  generally  note^  9  Am.  &  Eng.  R.  Cas.,  N.  S., 
•652  ei  seq. 
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Central  of  Gborgia  Ry.  Co. 

V. 

LiPFMAN. 
( Supreme  Court  of  Georgia^  June  5,  /900. ) 

Carriers  of  Freight—Liability— Right  to  Limit  Liability.— The  liabil- 
ity of  a  common  carrier  of  goods  is  that  of  an  insurer,  and  in  casea 
of  loss  no  excuse  avails  such  carrier,  unless  occasioned  by  the  act  of 
Grod  or  the  public  enemies  of  the  state.  He  may  not  limit  his  legal 
liability  by  a  notice  to  the  shipper,  but  he  may,  with  certain  restric- 
tions, make  an  express  contract,  and  both  parties  entering  into  it 
will  be  bound  by  its  terms. 

Carriers  of  Passengers— Liability — Power  to  Waive  or  Release.* — 
The  liability  of  a  carrier  of  passengers  is  not  that  of  an  insurer,  but 
such  carrier  is  bound  by  law  to  extraordinary  diligence  to  protect  the 
lives  and  persons  of  his  passengers.  This  duty  he  cannot  waive  or 
release,  even  by  an  express  contract.  Being  one  in  which  the  public 
has  an  interest,  public  policy  forbids  such  a  waiver  or  release. 

Same — Liability  to  Passenger  on  Freight  Train — Limiting  Liability. 
— A  carrier  who  received  a  passenger  on  one  of  its  freight  trains  is 
bound  by  the  same  standard  of  diligence  as  if  the  passenger  were 
being  transported  on  a  regular  passenger  train.  What  will  amount 
to  extraordinary  diligence  varies  with  the  character  of  the  train.  A 
passenger  who  voluntarily  seeks  to  be  transported  on  a  freight  train 
takes  the  risk  of  the  usual  and  necessary  jolts  and  jars  which  occur 
in  the  operation  of  such  train,  but  the  carrier  is  not  relieved  from  the 
use  of  extraordinary  diligence  to  the  passenger  to  prevent  unusual 
and  unnecessary  jolts  and  jars.  An  express  contract  entered  into  by 
the  carrier  and  the  passenger,  under  the  terms  of  which  the  carrier 
is  released  from  all  liability  to  the  passenger  for  personal  injuries 
received  while  a  passenger  on  such  freight  train,  is,  in  effect,  a  con- 
tract by  which  the  carrier  undertakes  to  relieve  itself  from  the  conse- 
quences of  the  negligence  of  itself  and  servants,  and  cannot  be 
enforced. 

(Syllabus  by  the  Court.) 
*See  note  at  end  of  case. 
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Error  by  defendant  from  Jones  county  superior  court. 

Dessaut  Harris  &  Birch^  for  plaintiff  in  error. 
Guerry  &  Hall^  for  defendant  in  error. 

LiTTLB,  J.  Lippman  instituted  an  action  ag:ainst  the  Cen- 
tral of  Georgia  Railway  Company  to  recover  damages  for 
injuries  which  he  alleges  he  sustained  while  a  passenger 
holding  a  ticket  which  entitled  him  to  be  car-  oa«e stated. 
ried  between  two  stations  on  the  line  of  the 
defendant's  railroad,  in  the  county  of  Jones.  A  demurrer 
was  filed  to  the  petition,  which  was  overruled,  and  the  case 
proceeded  to  trial,  and  resulted  in  a  verdict  for  the  plaintiff 
in  the  sum  of  $1 ,500.  Exceptions  pendente  lite  were  made 
to  the- overruling  of  the  demurrer,  which  were  duly  certified 
and  entered  of  record,  and  an  assignment  of  error  thereon  is 
made  in  the  bill  of  exceptions.  After  the  rendition  of  the 
verdict,  the  defendant  made  and  filed  a  motion  for  a  new  trial, 
which  was  overruled,  and  he  excepted.  The  evidence  for 
the  plaintiff  made  substantially  the  following  case :  On  the 
14th  of  October,  1897,  plaintiff  entered  a  way  freight  train 
of  the  defendant  at  Gray's  station,  to  be  carried  to  Roundoak, 
having  a  mileage  ticket  entitling  him  to  passage  on  that  train, 
for  which  he  had  paid  the  price  charged  by  the  company. 
There  was  no  car  provided  for  passengers  except  the  caboose, 
in  which  seats  were  placed.  Soon  after  plaintiff  entered  the 
caboose,  the  train  suddenly  commenced  backing,  and  then 
made  a  violent  jerk  which  threw  plaintiff  to  the  floor  on  his 
right  side.  He  was  rendered  unconscious,  and  was  unable  to 
arise  until  assisted  by  the  flagman.  On  arriving  at  Round- 
oak,  he  had  to  be  assisted  from  the  car.  Evidence  was  also 
introduced  as  to  the  extent  of  the  injuries  sustained  by  the 
defendant  in  error,  their  nature  and  effect  on  his  earqing 
capacity,  as  well  as  their  permanency,  and  as  to  the  loss  of 
income  thereby,  his  pain  and  suffering,  and  the  expense 
occasioned  for  medicine  and  nursing.     The  defendant  intro- 

18  (N  s)  A  &  E  R  Cas— 41 
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duced  evidence  tending  to  rebut  that  of  the  plaintiff  as 
to  the  fact  of  the  injury,  and  that  there  was  nothing  unusual  in 
the  movement  of  the  cars  by  which  the  plaintiff  claimed  to 
have  been  injured.  This  evidence,  however,  disclosed  the  fact 
that  the  plaintiff  was  injured — at  least  to  a  certain  extent 
— ^by  his  fall,  but  it  was  a  contested  question  whether  the 
fall  was  occasioned  by  the  movement  of  the  cars  of  the  train, 
or  by  a  sudden  attack  of  sickness  occurring  to  the  plaintiff  at 
the  time,  and  also  whether  the  plaintiff  was  occupying  his 
proper  place  as  a  passenger  in  the  car,  and  whether  his  fall 
was  attributable  to  his  own  or  the  company's  negligence. 
It  is  not  necessary  that  further  reference  to  the  oral  evidence, 
which  is  voluminous,  should  be  made,  in  order  that  the  points 
decided  may  be  understood.  The  ticket  in  possession  of  the 
plaintiff  at  the  time  he  was  injured,  and  under  which  he 
claimed  the  rights  of  a  passenger  on  said  train,  and  which 
he  introduced  in  evidence,  reads  as  follows : 

** Mileage  Ticket  No.  3,756.  P.  Lippman,  Macon,  Ga.,  is 
entitled  to  travel  1,000  miles  on  the  Central  of  Georgia  Rail- 
way Company  upon  the  conditions  named  in  the  contract 
attached  and  made  a  part  hereof.  This  ticket  will  not  be 
duplicated  if  lost.  [Signed]  J.  C.  Haile,  Genl.  Passenger 
Agt. 

**Not  good  unless  stamped  here.  [Stamp  of  the  company.] 
** Contract.  The  conditions  upon  which  this  coupon  mile- 
age ticket  is  sold  by  the  Central  of  Georgia  Railway  Company 
and  purchased  by  the  holder  are  as  follows:  *  *  *  (4) 
That  it  is  good  on  either  passenger  or  way  freight  trains,  and 
entitles  the  purchaser  to  stop  only  at  stations  which  by  the 
time  card  are  designated  as  regular  stopping  places  of  the 
train  on  which  it  is  presented.  (5)  .That,  for  and  in  con- 
sideration of  being  permitted  to  use  this  mileage  ticket  for 
passage  on  the  way  freight  trains,  I  hereby  release  the  com- 
pany from  all  liability  in  case  of  personal  injury,  or  for  loss 
or  damage  to  baggage,  while  using  said  freight  trains. 
*    *    *     (17)  This  ticket  expires  one  year  from  date  of  sale. 
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I  have  purchased  this  ticket  and  agree  to  use  it  subject  to  the 
above  conditions.     [Signed]  P.  Lippman.*' 

On  the  list  of  stations  there  appeared  Gray's  Station  and 
Roundoak,  designated  as  regular  stopping  places.     A  num- 
ber of  grounds,  in  addition  to  those  assigning  as  error  that 
the  verdict  was  contrary  to  the  law  and  evidence,  are  set  out 
in  the  motion.     After  a  careful  examination  of  these,  read  in 
connection  with  the  evidence  and  charge  of  the  court  appli- 
cable to  each,  we  find  it  necessary  only  to  consider  and  pass 
upon  those  specifically  enumerated  hereafter.     In  relation 
to  those  grounds  of   the  motion  not  thus  specifically  consid- 
ered, it  is  sufficient,  in   a  general  way,  to   say  that,  in   our 
opinion,  there  was  no  error  in  overruling  the  demurrer  which 
was  filed  to  the  petition.     The  petition  does,  as  we  read  it, 
clearly  set  out  that  the  jerk   or  sudden  stopping  of  the  cars 
which  it  is  alleged  caused  the  injury  was  wholly  unnecessary, 
and  caused  by  the  negligence  of  the  defendant.     Nor  can  we 
say  that  the  verdict  was   contrary  either  to  the  law  or  to  the 
evidence.     It  was  very  clearly   shown   that  the  plaintiff  was 
severely  injured  by  a  fall,  while  a  passenger  on  the  defend- 
ant's train.     According  to  his  testimony,  such  fall  was  occa- 
sioned by  a  very  violent  and  unusual  jerk  or  sudden  stoppage 
of  the  cars.     Whether  such  jerk   or  sudden   stop   did  in  fact 
cause  the  injury  which  he   received,  or  were  occasioned  by 
other  causes,  and  whether  the  alleged   sudden  and  violent 
movements  of  the  train  were  unusual   and   unnecessary,   as 
well  as  the  extent  of  the  injuries,  and  the  effect  of  them  upon 
the  plaintiff,  were  questions  of  fact,   and  taking  the  evidence 
as  a  whole,  including  that  going  to  show  the  character  of  the 
injuries  sustained,  there  was   sufficient  evidence  to  warrant 
the  verdict.     Nor  can  we  say  that  the  verdict   is  excessive. 
There  was  evidence  of  pain,  suffering,   and,  indeed,   of  per- 
manent injury  and  reduction  of  capacity  to  labor.     The  sum 
returned  by  the  jury  was  that  which  was  agreed  on  as  com  - 
pensation  for  all  these  elements  of   damage   which  in  cases 
of  this  character  fix  the   measure   of   recovery,   and,  in   our 
opinion,  it  does  not  necessarily  appear  to  have  exceeded  the 
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amount  which  the  jury  were  authorized  to  fix  under  the  evi  - 
dence  in  the  case.  Nor  do  we  think  there  was  any  error  in 
the  admission  of  the  evidence  of  the  plaintiff  and  of  the  phy- 
sicians as  to  the  detailed  character  and  effect  of  the  injury 
received.  The  allegations  of  the  petition  are  that  the  plain- 
tiff was  seriously  and  permanently  injured;  that  he  was 
thrown  from  his  seat,  and  for  a  considerable  distance,  upon 
the  floor,  so  heavily  as  to  render  him  unconscious ;  that  he 
was  deprived  of  the  power  of  locomotion,  and  could  not  raise 
himself  from  the  floor  for  some  time ;  that  he  was  lifted  there- 
from by  others;  that  by  so  being  thrown  upon  the  floor  he 
was  seriously  and  permanently  injured  in  his  right  hip ;  that 
the  same  was  shocked  and  bruised  and  otherwise  injtured  by 
the  fall ;  that  he  has  never  recovered  therefrom,  he  goes  about 
with  great  difficulty,  and  his  injuries  are  permanent.  While 
the  injury  to  the  hip  and  other  portions  of  the  body  might 
have  been  set  out  more  in  detail,  it  is  a  fact  known  to  laymen, 
as  well  as  to  experts,  that  injuries  to  the  hip  frequently 
shorten  the  leg,  and,  as  we  understand  the  evidence  objected 
to,  the  testimony  of  the  experts  was  directed  to  the  point 
where  the  bones  of  the  leg  join  the  body,  which  is  included, 
by  common  parlance,  in  the  general  word  "hip,"  when  speak- 
ing of  the  human  body.  For  reasons  which  will  appear  from 
the  further  discussion  of  this  case,  there  was  no  error  in  the 
refusals  to  charge,  nor  in  the  failure  of  the  court  to  charge 
certain  legal  principles.  Taken  as  a  whole,  the  charge  was 
fair  and  comprehensive,  and  embodied,  as  we  think,  correct 
principles  of  law. 

Without  further  reference  to  the  grounds  of  the  motion 
to  which  we  have  thus  generally  made  reference,  we  come 
now  to  especially  consider  two  of  the  grounds  which  are 
based  on  the  instructions  given  to  the  jury,  and  which 
embody  certain  principles  as  being  the  law  applicable  to  the 
facts  of  the  case,  the  correctness  of  which  is  denied  by  the 
plaintiff  in  error:  (l)  Srror  is  assigned  to  the  following 
charge  of  the  court :  ''Counsel  upon  both  sides  have  insisted 
on  and  invoked  the  construction  of  the  court  upon  article  5, 
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under  the  written  contract  which  has  been  offered  in  evidence, 
vtjs:, :  'That,  in  consideration  for  being  permitted  to  use  the 
mileage  ticket  for  passage  on  way  freight  trains,  I  hereby 
release  the  company  from  all  liability,  in  case  of  personal 
injury,  or  for  loss  or  damage  to  baggage,  while  using  said 
freight  train.'  The  court  charges  you  that  the  railway  com- 
pany could  not  stipulate  against  its  own  negligence.  Should 
you  believe  from  the  evidence  in  the  case  that  the  plaintiff 
was  injured,  and  that  he  was  injured  by  the  negligence  of  the 
railroad  company,  the  court  charges  you  the  article  referred 
to  would  not  release  the  railroad  company  from  liability.*' 
Passing  for  the  present  reference  to  the  authorities  cited  by 
plaintiff  in  error,  to  establish  the  proposition  that  a  railroad 
company  may  contract  for  exemption  from  responsibility  for 
injuries  to  passengers  riding  on  freight  trains,  we  come  to  con- 
sider the  meaning  and  application  of  the  provisions  of  law 
which  are  contained  in  section  2276  of  the  Civil  Code  of  this 
state,  which  is  cited  as  authority  for  the  proposition  that  the 
court  erred  in  charging  the  jury  as  heretofore  set  out.  That 
section  reads  as  follows :  ''A  common  carrier  cannot  limit 
his  legal  liability  by  any  notice  given,  either  by  publication 
or  by  entry  on  receipts  given  or  tickets  sold.  He  may  make 
an  express  contract  and  will  then  be  governed  thereby.  *' 
Undoubtedly,  if  a  carrier  of  passengers  is  a  common  carrier, 
within  the  contemplation  of  this  section  of  the  Code,  and  if 
the  term  '*legal  liability"  refers  to  the  obligation  of  the 
carrier  of  passengers  to  exercise  extraordinary  diligence 
to  protect  the  lives  and  persons  of  the  passengers,  then, 
while  the  carrier  may  not  limit  such  liability  by  notice,  he 
may  do  so  by  an  express  contract,  in  which  case  the  rights 
of  the  parties  will  be  governed  by  the  terms  of  the  contract. 
Such  a  construction  would  give  the  right  to  a  railroad  com  - 
pany  by  express  contract  to  limit  its  obligation  to  use  extra- 
ordinary diligence  to  protect  a  passenger.  In  our  judgment, 
for  a  number  of  reasons,  no  such  construction  can  be  placed 
upon  this  section  of  the  Code,  nor  do  the  provisions  con - 
tained  therein,  as  we  think,  apply  to  a  carrier  of  passengers. 
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Just  here  it  may  be  well  to  consider  for  a  moment  the  ques- 
tion whether  certain  previous  adjudications  by  this  court  do 
not  rule  a  contrary  doctrine,  as  it  is  claimed  they  do.  The 
cases  referred  to  are  Phillips  v.  Railroad  Co.,  93  Ga.  356,  20 
S.  E.  247 ;  Boyd  v,  Spencer,  103  Ga.  828,  30  S.  E.  841 ; 
Railway  Co.  v.  Barlow,  104  Ga.  213,  30  S.  E.  732;  and  Rail- 
way Co.  z;.  Ricks  (Ga.),34  S.  E.  570.  It  is  very  freely 
admitted  that  in  some,  if  not  in  all,  of  these  cases,  this  court 
applied  the  provisions  of  this  section  to  a  passenger  carrier; 
but  the  question  whether  the  terms  of  this  section  had  such 
application  was  not  made  in  any  of  them,  nor  was  that 
question  decided  in  any  one  of  these  cases.  While 
much  of  the  language  used,  both  in  the  headnotes  and 
in  the  opinions,  seems  to  directly  deal  with  the  section 
as  having  application  to  passenger  carriers,  we  are  only  to 
take  the  rulings  made  as  finally  decisive  of  the  issues  raised 
and  presented  in  the  several  cases.  It  was  assumed  by  all 
the  parties  in  the  cases  referred  to  that  the  section  did  have 
such  application,  and,  so  agreeing,  the  issues  raised  and 
determined  were  on  the  facts.  In  the  Phillips  Case,  supra^ 
the  point  involved  was  whether  there  was  an  express  contract 
which  rendered  the  undertaking  of  the  company  with  reference 
to  return  transporation  conditional  upon  acts  to  be  done  at 
the  completion  of  the  original  trip,  and  before  the  return  trip 
was  entered  upon  ;  and  this  court  there  ruled  that  there  was 
no  written  evidence  of  such  contract,  and  that,  so  far  as  the 
parol  evidence  went,  it  tended  to  disprove,  rather  than  to 
prove,  the  making  of  any  express  contract  whatever.  That 
was  the  point  on  inquiry  in  that  case.  The  question  in  the 
case  of  Boyd  v.  Spencer  was  whether  a  mere  notice  on  a  ticket, 
to  the  effect  that  the  ticket  expired  at  a  given  time,  to  which 
the  attention  of  the  passenger  was  not  called  at  the  time  of 
the  purchase  of  the  ticket,  would  amount  to  an  agreement 
between  the  passenger  and  carrier  that  the  ticket  would  be 
used  in  that  time,  so  as  to  become  **an  express  contract," 
within  the  meaning  of  section  2276  of  the  Civil  Code.  The 
question  then  tor  decision  was  stated  by  Mr.  Justice  Cobb 
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in  the  opinion,  on  page  830,  103  Ga.,  and  page  842,  30  S. 
E..  to  be  * 'whether,  under  the  plaintiff's  evidence,  it  has 
been  shown  that  he  is  not  entitled  to  recover  because  a 
special  contract  had  been  made  with  him  limiting  the  time 
in  which  his  ticket  should  be  used.''  No  other  question  was 
then  argued  by  counsel,  discussed  in  consultation,  or  intended 
to  be  ruled,  when  that  decision  was  rendered.  The  opinion 
must  be  read  in  the  light  of  the  actual  question  then  under 
discussion,  and  any  language  therein  which  apparently  rules 
any  other  question  is  purely  obiter,  and  is  not  binding  as 
authority.  In  the  case  of  Barlow  the  ruling  was  that  if  one 
entered  the  train  of  a  carrier,  not  for  the  purpose  of  making 
the  journey  called  for  by  the  ticket,  but  for  the  purpose  of 
being  put  oH  so  as  to  make  a  case  for  damages,  and  he  is 
ejected,  he.  is  entitled  to  nominal  damages  only,  and  the 
ruling  of  the  court  was  distinctly  put  on  the  proposition  that 
there  was  evidence  to  support  this  state  of  facts,  and  it  was 
therefore  error  to  charge  the  jury  in  language  which,  in 
effect,  deprived  the  defendant  of  the  benefit  of  this  defense. 
The  case  of  Railway  Co.  v.  Ricks,  supra^  was  to  the  effect 
that  one  who  had  purchased  a  ticket  having  on  its  face  an 
express  stipulation  that  it  would  be  good  for  passage  only 
during  a  specified  period,  and  who,  in  consideration  of  it 
having  been  sold  at  a  reduced  rate,  assented  to  the  stipula- 
tion, had  no  legal  cause  of  complaint  against  the  railway 
company  for  ejecting  him,  after  the  expiration  of  the  limit  of 
time,  on  his  refusal  to  pay  fare.  While,  as  before  stated, 
some  of  the  conclusions  reached,  and  much  of  the  language 
used  in  those  cases,  are  apparently  contrary  to  what  is  here 
ruled,  yet,  as  the  decision  made  in  none  of  those  cases 
involved  the  question  which  we  pass  upon  here,  they  are  not 
controlling  as  to  such  question. 

Resuming  consideration  of  the  proposition  that  the  provi  - 
sions  of  the  section  of  the  Code  now  under  consideration  do 
not  apply  to  a  carrier  of  passengers,  it  is  significant  that 
under  this  section  the  carrier  who  may  limit  his  legal  lia- 
bility  by  express   contract    is    denominated    a    "common 
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carrier.* *  These  provisions  were  taken  from  the  common  law, 
and  first  became  a  part  of  our  written  law  by  the  adoption 
of  the  Code  of  1863,  and  are  found  in  section  2041  of  that 
Code  in  precisely  the  same  language  as  they  appear  in  the 
Code  of  1895.  The  Code  of  1863  was  under  the  act  of  De- 
cember 9,  1858,  compiled  by  codifiers  charged  with  the  duty 
of  preparing  a  code  of  laws  for  this  state  which  should 
embrace,  in  a  condensed  form,  the  laws  of  Georgia,  whether 
derived  from  the  common  law,  the  constitution  of  the  state, 
the  statutes  of  the  state,  the  decisions  of  the  supreme  court, 
or  the  statutes  of  England  of  force  in  this  state.  To  ascer- 
tain the  meaning  of  the  section, therefore,  reference  is  not  to  be 
had  to  a  legislative  intent,  because  the  law  there  embraced 
was  not  the  creation  of  our  legislative  body.  Of  course, 
under  the  act  adopting  the  Code  of  1895,  it  is  made  to  assume 
the  dignity  of  written  law.  But,  nevertheless,  it  cannot,  as 
written  law,  have  any  other  and  different  application  than  it 
had  at  common  law,  because,  in  incorporating  it  into  the  Code, 
its  meaning  was  not  changed,  nor  the  application  of  the 
principles  it  contains  extended.  The  term  ''common  carrier'* 
did  not  at  the  common  law  embrace  a  carrier  of  passengers. 
Neither  does  it  under  the  definition  found  in  the  Code  in 
connection  with  section  2276.  Nor  are  the  liabilities  of  a 
common  carrier  and  a  carrier  of  passengers  the  same,  either 
at  common  law  or  under  our  statutes.  A  "common  carrier" 
is  defined  by  Bouvierto  be  '*one  whose  business,  occupation 
or  regular  calling  it  is  to  carry  chattels  for  all  persons 
who  may  choose  to  employ  and  remunerate  him."  The  same 
author  defines  another  class  of  carriers,  whom  he  denominates 
''common  carriers  of  passengers,"  to  be  "such as  undertake 
for  hire  to  carry  all  persons  indifferently  who  may  apply  for 
passage,  so  long  as  there  is  room,  and  there  is  no  legal 
excuse  for  refusing."  Mr.  Hutchinson,  in  his  treatise  on 
the  Law  of  Carriers  (section  47),  defines  a  "common  carrier" 
to  be  "one  who  undertakes  as  a  business,  for  hire  or  reward, 
to  carry  from  one  place  to  another  the  goods  of  all 
persons    who  may  apply  for    such    carriage."     The    same 
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author,  in  section  497,  declares  that  carriers  of  passen^^ers, 
as  to  the  persons  of  those  whom  they  carry,  are  not  common 
carriers.  Mr.  Greenleaf,  in  the  second  volume  of  his  work 
on  Evidence  (section  211),  under  the  inquiry  as  to  who  is  a 
common  carrier,  says  that  "the  defendant  is  proved  to  be  a 
common  carrier  by  evidence  that  he  undertakes  to  carry  for 
persons  generally,  exercising  it  as  a  public  employment,  and 
holding  himself  out  as  ready  to  engage  in  the  transportation 
of  money  or  goods  for  hire  as  a  business,  and  not  as  a  casual 
occupation."  Again,  in  the  same  section,  he  declares  that 
"hackney  coachmen  and  others,  whose  employment  is  solely 
to  carry  passengers,  are  not  regarded  as  common  carriers  in 
respect  of  the  persons  of  the  passengers."  But  it  is  not  nec- 
essary that  we  should  go  further  in  order  to  show  that  at 
common  law  the  definition  of  a  common  carrier  was  confined 
to  one  who  transported  goods.  All  the  text  writers,  so  far 
as  we  know,  confine  this  appellation  to  such  carriers. 
Indeed,  our  own  Code,  in  sections  2263  and  2264,  defines  a 
"common  carrier"  to  be  one  who  undertakes  to  transport 
goods  for  a  compensation,  and  who  pursues  the  business 
constantly  or  continuously  for  any  period  of  time,  or  any 
distance  of  transportation.  These  sections  were  likewise 
taken  from  the  common  law,  and  in  connection  with  section 
2276,  the  meaning  of  which  we  are  now  considering,  were 
codified  and  placed  together  in  the  Code  of  1863 ;  and,  to 
show  that  a  distinction  was  meant  to  exist,  another  provi - 
sion  of  the  common  law  in  reference  to  carriers  of  passengers 
was  placed  in  immediate  connection  with  them,  in  the  Code 
of  1863  at  the  same  time,  and  appears  now  as  section  2266  of 
our  Civil  Code,  which  declares  that  a  carrier  of  passengers 
is  bound  also  to  extraordinary  diligence  on  behalf  of  himself 
and  his  agents  to  protect  the  lives  and  persons  of  his  passen- 
gers. The  use  of  the  word  "also"  in  the  section  of  the  Code, 
following  the  definition  of  a  "common  carrier,"  and  declar- 
ing that  common  carriers  shall  be  bound  to  extraordinary 
diligence,  is  clearly  indicative  of  the  legal  distinctions  which 
existed  between  common  carriers   and   passenger  carriers. 
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If  the  subject  is  examined,  no  possible  doubt  can  remain 
that  at  common  law  the  term  "common  carrier"  did  not 
embrace  a  carrier  of  passengers.  Bouv.  Law  Diet.  tit. 
*'Common  Carrier*';  Hutch.  Car.  §  47.  See,  also,  Bouv. 
Law  Diet.  tit.  ''Common  Carriers  of  Passengers."  Now, 
as  the  provisions  of  the  Code  taken  from  the  common  law 
deal  separately  with  the  liabilities  of  common  carriers  and 
carriers  of  passengers,  and  make  a  distinction  between  these 
carriers  by  designating  a  common  carrier  as  a  carrier  of 
goods,  this  common-law  meaning  given  to  the  words  * 'com- 
mon carrier"  must  go  with  them  into  the  Code,  when  the 
meaning  of  a  cognate  section,  which  limits  the  right  to  fix 
liability  to  common  carriers,  is  to  be  ascertained.  At  com- 
mon law,  and  under  the  statute  (Code,  §  2264),  a  common 
carrier  was  an  insurer  of  the  goods  which  he  undertook  to 
transport.  Such  was  his  legal  liability,  and  he  was  made  to 
Carriers  of  auswer  in    dollars  and  cents  for  the  value   of 

uy-fuJSttS^"'    goods  lost  or  destroyed, '  unless    such  loss  or 
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destruction  was  occasioned  by  the  act  of  God 
or  the  enemies  of  the  king.  No  such  liability  extends  to  the 
carrier  of  passengers,  and,  strange  as  it  may  seem,  both  at 
common  law  and  under  our  statute,  the  responsibility  of  a 
passenger  carrier  for  the  lives  and  persons  of  his  passengers 
is  less  in  degree  than  a  common  carrier  in  the  transportation 
of  goods.  The  former  is  bound  only  to  extraordinary  dili- 
gence; the  latter,  not  only  to  extraordinary  diligence,  but,  if 
the  goods  are  injured  or  destroyed,  no  excuse  avails  him,  unless 
such  injury  or  destruction  was  occasioned  by  the  act  of  God  or 
the  public  enemies  of  the  state.  The  reasons  are  obvious  : 
A  box  of  goods  remains  where  it  is  placed ;  a  man  has  loco- 
motion and  a  will.  When  a  carrier  receives  the  first,  he  has 
absolute  control ;  while  his  control  of  the  passenger  is  lim  - 
ited  to  the  promulgation  of  rules,  which  may  or  may  not  be 
observed.  In  the  days  of  Chief  Justice  Marshai^l,  a 
case  came  before  the  supreme  court  of  the  United  States 
which  involved  the  determination  of  the  question  whether  the 
liability  of  the  carrier  which  had  received  for  transportation 
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certain  ne^ro  slaves,  some  of  whom  were  drowned,  was  that 
of  a  common  carrier  or  a  carrier  of  passengers.  Boyce  v, 
Anderson,  2  Pet.  150,  7  1,.  Ed.  379.  It  was  contended  that 
the  liability  of  the  carrier  was  that  of  a  common  carrier. 
In  holding  adversely  to  this  claim,  the  chief  justice  said: 
''In  the  nature  of  things,  and  in  his  character,  the  slave 
which  was  being  transported  was  more  like  a  passenger  than 
a  package  of  goods ;  that  he  had  volition  and  feelings,  which 
could  not  be  disregarded ;  that  these  properties  could  not  be 
overlooked  in  conveying  him  from  place  to  place ;  that  he 
could  not  be  stowed  away  as  a  common  package;  that,  being 
left  at  liberty,  he  might  escape;  and  that  the  carrier  did  not 
have,  and  could  not  have,  the  same  absolute  control  over 
him  that  it  had  over  inanimate  matter."  In  his  Treatise  on 
the  Law  of  Notice,  Mr.  Wade,  in  section  531,  treating  the 
subject  of  notice  by  carriers  limiting  their  liability,  says : 
"The  carriers*  notices  by  which  their  liability  is  sought  to 
be  limited  have  reference  (l)  to  the  notice  by  which  they 
endeavor  to  qualify  or  restrict  their  responsibility,  imposed 
by  law,  as  special  insurers  of  the  articles  committed  to  their 
charge ;  (2)  the  notice  by  which  their  responsibility  as  car- 
riers is  terminated."  Section  2276  simply  prescribes  the 
common-law  rule  applicable  exclusively  to  carriers  of  goods, 
and  the  legal  liability  referred  to  in  the  section  is  the 
liability  which  the  law  imposed  on  such  carriers  as 
insurers  of  the  goods  which  they  undertook  to  trans- 
port, and  did  not  have,  and  could  not  have,  from  the 
difference  in  the  nature  of  the  liability  of  each,  any  reference 
to  a  carrier  of  passengers.  But  it  may  be  said  that,  as  by 
the  provision  made  in  the  section  a  common  carrier  could 
not  limit  his  legal  liability  by  entry  on  "tickets  sold,"  it 
was  the  contemplation  that  such  an  inhibition  should  apply 
to  passenger  carriers  because  tickets  are  only  sold  to  and  for 
the  transportation  of  passengers.  The  reply  to  this  sugges- 
tion is  that  as  to  the  baggage  of  passengers  the  carrier  is 
under  liability  as  a  common  carrier, — that  is,  an  insurer  of 
goods, — while  a  different  rule  prevails  as  to  the  liability  for 


652  CARRIERS  OP  PASSENGERS  ^ol  XVIII 

(NS) 

Central  of  Georg-ia  Ry.  Co.  v.  L/ippman 

injury  to  passeng^ers.  Bouv.  Law  Diet.  tit.  "Common  Car- 
riers of  Passengers'* ;  Story,  Bailm.  §§  498,  590,  604.  It  is 
only  on  the  ground  of  negligence  that  the  carrier  of  passen- 
gers is  held  liable.  2  Greenl.  Ev.  §  222.  We  take  it,  inas- 
much as  the  section  of  the  Code  confines  the  power  to  common 
carriers,  that  it  has  reference  to  the  baggage  or  personal 
effects  of  the  passenger  which  it  undertakes  to  transport  when 
the  rule  is  extended  to  entries  on  tickets  sold.  This  view  is 
further  strengthened  because  of  the  fact  that  while  the  car- 
rier cannot  limit  his  liability,  as  we  have  seen,  for  extraor- 
dinary diligence  to  the  passenger,  he  may  by  express  contract 
relieve  himself  of  the  law  which  makes  him  an  insurer  of  the 
baggage  of  that  passenger.  By  section  2280  of  our  Civil 
Code,  it  is  provided  that  the  carrier  of  passengers  is  respon- 
sible for  baggage  placed  in  his  custody;  and  by  section  2288 
of  the  same  Code  it  is  provided  that  a  carrier  of  passengers 
may  limit  the  value  of  the  baggage  to  be  taken  for  the  fare 
paid,  but  that  in  case  of  loss,  though  no  extra  freight  has 
been  demanded  or  paid,  the  carrier  is  responsible  for  the 
value  of  the  baggage  lost.  When  these  sections  of  the  Code 
are  construed  together,  and  in  connection  with  2276,  they 
will  be  found  to  be  in  entire  harmony.  This  court  in  several 
cases  has  had  occasion  to  make  application  of  the  section  of 
the  Code  now  under  consideration,  and  in  each  instance  it 
has  been  treated  as  applying,  even  with  the  words  ** tickets 
sold*'  incorporated,  to  a  carrier  of  goods.  In  the  case  of 
Dibble  v.  Brown,  12  Ga.  224,  this  court,  through  Judge 
NiSBET,  said  :  *'The  question  is  mooted  in  the  books  whether 
such  persons,  as  regards  baggage  accompanying  travelers, 
are  liable  as  common  carriers  or  as  private  persons  engaging 
to  carry  for  hire.  If  the  former,  they  are  liable  as  insurers 
against  loss,  except  when  occasioned  by  the  act  of  God  and 
the  public  enemies;  and,  if  the  latter,  they  are  bound  only 
to  due  and  reasonable  skill  and  diligence  in  their  undertak- 
ing. It  is,  however,  now  well  settled  that  they  are  liable 
for  baggage  as  common  carriers.  Without  other  compensa- 
tion than  the  fare  for  passengers,  they  are  liable  for  their 
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baggage  as  common  carriers  are  liable  for  goods  delivered  to 
them  for  transportation ;  that  is,  they  are  liable  for  baggage  at 
all  events,  except  when  destroyed  by  the  act  of  God  or  irresist- 
ible accident  and  the  public  enemies/' — citing  a  number  of 
cases.  It  is  therefore  not  illogical  that  the  Civil  Code  should 
provide,  as  it  does  in  section  2288,  that  a  carrier  of  passengers 
may  limit  the  value  of  the  baggage  to  be  taken  for  the  fare 
paid,  because  such  a  carrier  of  passengers  is,  as  to  the  baggage 
of  the  passenger,  a  common  carrier;  .and  it  would  seem, 
under  the  operation  of  section  2276,  that  while  this  limit  of 
liability  cannot  be  made  by  a  notice  given,  nor  by  an  entry 
on  the  ticket  sold  to  the  passenger,  it  may  be  accomplished 
by  an  express  contract  made  between  the  passenger  who 
owns  the  baggage  and  the  carrier  who  receives  it,  and  that 
both  will  be  governed  by  the  terms  of  such  contract.  In  the 
case  of  Express  Co.  v.  Newby,  36  Ga.  635,  this  court  ruled 
that  an  express  company  which  pursues  continuously  the 
business  of  transporting  goods  was  a  common  carrier,  and, 
quoting  exactly  the  section  of  the  Code  under  consid- 
eration, declared  that  ''our  Code  has  incorporated  the  rules 
of  the  common  law,  as  expounded  in  Georgia,  in 
Pish  V.  Chapman,  2  Ga.  349,  and  with  it  we  are 
satisfied."  A  reference  to  the  case  in  2  Ga.  will 
show  a  very  learned  and  comprehensive  treatment  of  the 
right  of  a  common  carrier  to  limit  his  liability  by  notice.  In 
the  case  of  Express  Co.  v.  Purcell,  37  Ga.  103,  Chief  Jus- 
tice Warner,  after  declaring  that  the  liability  of  a  common 
carrier  is  regulated  by  law  on  the  ground  of  public  policy, 
and  that  he  could  not  be  permitted  by  his  own  act  to  limit  the 
effect  and  operation  of  that  law,  and  thereby  defeat  that  pub- 
lic policy,  quotes  the  section  of  the  Code  now  under  consid- 
eration, and  declares  that  "the  legal  liability  of  a  common 
carrier  as  defined  by  the  law  is  one  thing ;  his  legal  liability 
as  a  common  carrier  under  an  express  contract  made  with  the 
shipper  is  another  and  quite  a  different  thing.  In  the  latter 
case  his  liability  will  depend  upon  the  terms  of  that  express 
contract,  and  will  be  governed  by  it."     And  further  on  in  the 
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same  opinion  he  says :  '*The  common  carrier  and  the  shipper 
may  enter  into  an  express  contract,  outside  of  the  receipt 
given  for  the  goods,  in  regard  to  the  carrier's  liability,  and 
then,  both  parties  having  a  fair  opportunity  to  understand 
the  terms  of  the  contract,  will  be  governed  by  it."  Again, 
in  the  case  of  Mosher  v,  Express  Co.,  38  Ga.  42,  Chief  Jus- 
tice Warner,  after  quoting  the  Code  of  1863,  which  is  in 
the  exact  language  of  that  now  under  consideration,  says : 
*'This  section  of  the  Code  was  considered  and  construed  by 
this  court  at  the  last  term  in  two  cases  (Express  Co.  v.  Newby> 
and  Express  Co.  v,  Purcell).  This  provision  of  the  Code  is, 
in  our  judgment,  a  wise  and  salutary  provision,  intended  to  pro- 
tect the  public  from  imposition  and  surprise  in  the  hurried 
transaction  of  business  with  these  express  companies,  in  the 
forwarding  of  small  parcels,  as  well  as  valuable  packages » 
by  all  sorts  of  people,  some  of  whom  might  noc  be  able  to 
read  the  printed  stipulations  annexed  to  the  receipt  given  for 
the  goods,  and,  if  they  could  read  them,  would  not  be  able  to 
comprehend  the  legal  effect  thereof." 

We  have  taken  much  time,  and  occupied  a  good  deal  of 
space,  in  endeavoring  to  show  that  the  provisions  of  this  sec- 
tion of  the  Code  are  not  applicable  to  a  carrier  of  passengers. 

We  have  done  so  because  the  question  is  an  im- 

Oarrlera  of  Pas-  i      •         •  i .  rr  ^         « • 

u'^-powOTtf"'  portact  one,  and  also  because  a  different  ruling 
jg^iveorBe-        would  secm  to  havc  been  made  in  other  cases 

decided  by  this  court  to  which  reference  has 
been  made.  But  a  final  and  conclusive  answer  to  the  prop- 
osition that  this  section  does  not  apply  to  a  carrier  of  passen- 
gers is  found  in  the  generally  accepted  proposition  that  a 
carrier  of  passengers  for  hire  cannot  avoid,  even  by  an  ex- 
press contract,  his  liability  for  negligence.  So  far,  we  do 
not  know  that  it  has  ever  been  doubted  in  this  state  that  a 
carrier  of  passengers  could,  by  contract  or  otherwise,  avoid 
his  liability  for  the  negligence  of  himself  or  servants.  The 
compilers  of  the  American  &  English  Encyclopedia  of  Law 
declare  that  such  is  the  well-settled  rule  by  the  decisions  of 
the   federal  court  and  the  great  weight  of  authority  in  the 
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several  states,  and  for  this  proposition  is  cited:  Hart  v. 
Railroad  Co.,  112  U.  S.  331,  5  Sup.  Ct.  151,  28  L.  Ed.  717; 
Abrams  v.  Railway  Co.,  87  Wis.  485,  58  N.  W.  780;  Rail- 
road Co.  V.  Ashley,  14  C.  C.  A.  368,  67  Fed.  209;  Railroad 
Co.  V,  Curran,  19  Ohio  St.  1 ;  Libby  v.  Railway  Co.,  82  Mo. 
292;  Railway  Co.  «^.  Ivy,  71  Tex.  409,9  S.  W.  346;  Pied- 
mont Mfg.  Co.  V.  Columbia  &  G.  R.  Co.,  19  S.  C.  353.  In 
the  case  of  Railroad  Co.  v,  Lockwood.  17  Wall.  357,  21  L. 
Ed.  627,  the  supreme  court  of  the  United  States  laid  down 
three  propositions  on  this  subject:  First,  that  a  common 
carrier  could  not  lawfully  stipulate  for  exemption  from  re- 
sponsibility when  such  exemption  was  not  just  and  reason- 
able in  the  eye  of  the  law ;  secondly,  that  it  is  not  just  and 
reasonable,  in  legal  contemplation,  for  a  common  carrier  to 
stipulate  for  exemption  from  responsibility  for  the  negligence 
of  himself  or  his  servants;  thirdly,  that  these  propositions 
apply  to  both  carriers  of  goods  and  carriers  of  passengers 
for  hire,  with  special  force  to  the  latter.  To  the  same 
effect,  see  Railway  Co.  v.  Faylor,  126  Ind.  126,  25  N. 
E.  869;  Railway  Co.  v,  McGown,  65  Tex.  640;  Jacobus 
V,  Railway  Co.,  20  Minn.  125  (Gil.  110).  Judge  Ray, 
in  his  work  on  Negligence  of  Imposed  Duties  (* 'Pas- 
senger Carriers")  on  page  262,  states  the  general  rule 
to  be  that  **a  carrier  cannot  by  Contract  exempt  itself 
from  liability  for  injuries  and  damages  resulting  from  its  own 
negligence  or  negligence  of  its  servants.  The  public  have 
an  interest  in  the  contract,  which  a  private  individual  cannot 
waive," — citing  Willis  v.  Railway  Co.,  62  Me.  488;  Mann 
v.  Birchard,  40  Vt.  326;  Squire  v.  Railroad  Co.,  98  Mass. 
239;  Railroad  Co.  v.  Oden,  80  Ala.  38;  Grogan  v.  Express 
Co.,  114  Pa.  St.  523,  7  Atl.  134.  Mr.  Wood,  in  the  third 
•volume  of  his  Law  of  Railroads  (section  425),  says:  **In 
most  of  the  states,  while  the  carrier  may  impose  reasonable 
limitations  upon  his  liability,  he  cannot  by  any  provision, 
however  explicit  or  direct,  screen  himself  from  liability  for 
loss  or  injury  resulting  from  his  own  or  his  servants'  negli- 
gence.    The  principal  ground  upon  which  the  right  of  a  car- 
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rier  to  limit  his  liability  by  contract  in  any  manner  he  pleases 
can  be  denied  is  that  by  reason  of  the  public  character  of  his 
business  such  contracts  are  opposed  to  public  policy."  And 
Mr.  Fetter,  in  his  treatise  on  the  Law  of  Carriers  of  Passen- 
gers, in  section  389,  states,  on  authority,  that  the  American 
rule  is  that  common  carriers  cannot,  even  by  express  con- 
tract, limit  their  liability  for  their  own  or  their  servants' 
negligence  in  respect  to  passengers  for  hire,  and  that  this 
rule  has  been  adopted  in  the  great  majority  of  the  American 
States  as  a  part  of  the  common  law ;  citing  Railway  Co.  v. 
Selby,  47  Ind.  471;  Doyle  v.  Railroad  Co.,  166  Mass.  492, 
44  N.  E.  611,  33  L.  R.  A.  844;  Jones  v.  Railway  Co.,  125 
Mo.  666,  28  S.  W.  883,  26  L.  R.  A.  718;  Railroad  Co.  v. 
Chenewith,  52  Pa.  St.  382.  See,  also.  Cook  v.  Railroad  Co., 
72  Ga.  50;  Railroad  Co.  v.  Keener,  93  Ga.  808,  21  S.  E.  287  ; 
Railroad  Co.  v.  Gann,  68  Ga.  353.  While  the  Georgia  cases 
cited  above  are  mainly  applicable  to  cases  respecting  the 
carriage  of  goods,  the  principle  of  an  inability  to  contract 
against  their  own  negligence  is  equally  apjplicable,  but  with 
greater  force,  to  a  carrier  of  passengers  for  hire.  Even  if 
section  2276  of  the  Code  applied  to  the  carriers  of  passengers, 
it  would  not  avail  the  plaintiff  in  error  anything  under  the 
contract  which  is  now  being  considered.  That  section  refers 
to  the  limitation  of  liability  by  common  carriers.  If  the  con- 
tract which  was  entered  into  by  the  plaintiff  in  error  and  the 
carrier  in  this  case  were  to  be  given  the  fuU.effect  it  is  claimed 
to  have,  it  would  not  operate  as  a  limitation,  but  as  a  complete 
and  full  release  of  liability,  not  only  from  the  negligence  of 
thecompany  or  its  servants,  but  from  all  other  causes  as  well. 
The  words  of  the  contract  are,  **I  hereby  release  the  company 
from  all  liability  in  case  of  personal  injury  *  *  *  while 
using  said  freight  train.*'  Even  if  the  right  to  limit  his  lia- 
bility by  express  contract  had  been  given  to  a  passenger  car- 
rier, such  authority  could  not  be  made  to  extend  to  an 
exemption  from  all  liability.  We  are  of  the  opinion  that  the 
contract  set  up  by  the  defendant  in  the  court  below  could 
not  have  the  legal  effect  of  barring  the  plaintiff's  right  to  re- 
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cover  damages  for  injuries  which  he  sustained  while  a  pas- 
senf^r  on  the  car  by  reason  of  the  negligence  of  the  servants 
and  employees  of  the  defendant. 

2.  It  is  complained  that  the  court  erred  in  charging  the 
jury  that  "it  is  extraordinary  diligence  to  which  the  court 
especially  directs  your  attention,  because  the  railroad  compa- 
nies are  bound  to  use  extraordinary  diligence 
towards  the  safety  of  a  person  traveling  upon  ^  PaMenser  % 

•'  *^  a       x'  Frelffht  Train— 

their  cars.  Regardless  of  the  mode  of  convey-  J^^^^^^^^- 
ance,  a  common  carrier  in  each  case  is  bound  to 
the  exercise  of  extraordinary  care  and  diligence  towards  the 
conveyance  of  passengers."  The  specific  error  alleged  is 
that  the  charge  ignored  the  written  contract,  and  held  defend- 
ant to  extraordinary  diligence,  though  the  plaintiff  had  con- 
tracted in  writing  that  he  would  not  hold  the  company  liable 
for  personal  injuries  received  while  he  was  using  the  freight 
train.  We  see  no  error  in  this  instruction  to  the  jury.  A 
carrier  of  passengers  is  bound  to  extraordinary  diligence,  on 
behalf  of  himself  and  his  agents,  to  protect  the  lives  and 
persons  of  his  passengers.  We  have  endeavored  to  show 
that  he  could  not  by  express  contract  waive  this  obligation 
which  the  law  puts  upon  him.  If  the  railroad  company 
receives  a  passenger  on  one  of  its  freight  trains,  the  character 
of  the  train  upon  which  he  is  received  does  not  fix  its  lia- 
bility, but  the  relation  of  carrier  and  passenger  establishes 
it.  In  the  case  of  Ball  v,  Mabry,  91  Ga.  782,  18  N.  K.  64, 
this  court  ruled  that  the  degree  of  diligence  due  from  a  com- 
mon carrier  to  a  passenger  is  extraordinary,  no  matter  what 
means  of  conveyance  may  be  employed,  and  that  this  stand- 
ard of  diligence  applies  as  well  where  the  passenger  is  carried 
upon  a  freight  train  as  it  does  where  he  is  carried  upon  a 
passenger  train ;  and,  further,  that  a  passenger  who  volun- 
tarily takes  passage  on  a  freight  train  takes  the  risk  of  the 
usual  and  necessary  jplts  and  jars  which  happen  in  the  mak- 
ing up  and  running  of  such  train ;  but,  when  a  carrier  takes 
a  passenger  on  a  freight  train,  he  must  use  extraordinary 
18  (N  s)  A  &  E  R  Cas— 42 
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care  in  preventing  unusual  and  unnecessary  jolts  and  jars» 
so  as  to  protect  the  passenger,  just  as  he  is  required  to  do  to 
prevent  any  jolt  or  jar  on  a  passenger  train  which  would  be 
likely  to  injure  the  passenger.  This  being  true,  if  the  car- 
rier could  not  waive  his  negligence  in  the  one  case,  where 
the  passenger  is  received  on  a  regular  passenger  train,  he 
could  not  in  the  other  case,  where  the  passenger  is  received 
on  a  freight  train.  We  have  given  to  the  principles  of  law 
involved  in  this  case  careful  consideration,  and,  in  our 
opinion,  they  were  properly  stated  by  the  trial  judge  in  his 
instructions  to  the  jury,  and,  as  there  was  evidence  sufficient 
to  sustain  the  verdict  which  they  rendered,  the  court  did  not 
err  in  overruling  the  motion  for  a  new  trial.  Judgment 
affirmed.  All  the  justices  concurring,  except  Fish,  J., 
absent  on  account  of  sickness. 


NOTE.     • 

Carriers  of  Passengers — Limitation  of  Liability  for  Negligence. — 
In  New  York  C.  R.  Co.  v,  Lockwood,  17  WaU.  357,  where  a  recovery 
was  maintained  by  a  drover  injured  while  traveling  on  a  stock  train 
on  a  pass  which  provided  that  the  acceptance  of  the  pass  was  to  be 
considered  a  waiver  of  all  claims  for  damages  or  injuries  received  on 
the  train,  it  was  held  that  it  is  not  lawful  for  a  common  carrier  of 
passengers  to  stipulate  for  exemption  from  responsibility  for  the 
negligence  of  himself  or  his  servants.  This  case  has  been  fre- 
quently followed,  and  it  may  be  regarded  as  establishing  a  settled 
rule  of  policy.  Grand  Trunk  R.  Co.  v,  Stevens,  95  U.  S.  655  ;  Liver- 
pool &  G.  W.  Steam  Co.  v,  Phenix  Ins.  Co.,  129  U.  S.  397;  Hart  v. 
Pennsylvania  R.  Co.,  112  U.  S.  331 ;  Delaware,  etc.,  R.  Co.  v,  Ashley, 
67  Fed.  Rep.  209 ;  Jones  v,  St.  Louis  S,  W.  R.  Co.,  125  Mo.  666 ; 
Doyle  V,  Fitchburg  R.  Co.,  166  Mass.  492,  5  Am.  &  Eng.  R.  Cas.,  N. 
S.,  257  ;  Abrams  v,  Milwaukee,  etc..  R.  Co.,  87  Wis,  485  ;  Illinois  C. 
R.  Co.  V,  Beebe  (111.),  11  Am.  &'Eng.  R.  Cas.,  N.  S.,  163  ;  Tibby  v,  Mis- 
souri Pac.  R.  Co.,  82  Mo.  292;  Missouri  Pac.  R.  Co.  v.  Ivy,  71  Tex. 
409,  10  Am.  St.  Rep.  758  ;  Gulf,  etc.,  R.  Co.  v,  McGown,  65  Tex.  640, 
26  Am.  &  EJng.  R.  Cas.  274 ;  Cleveland,  etc.,  R.  Co.  z'.  Curran,  19 
Ohio  St.  1,  2  Am.  Rep.  362;  Piedmont  Mfg.  Co.  v,  Columbia,  etc.,  R. 
Co.,  19  S.  Car.  353. 


Am  &  Eng  CARRIERS  OF  PASSENGERS  659 

R  Cas 

Central  of  Georgia  Ry.  Co.  v.  Joseph 


Centrai.  of  Georgia  Ry.  Co. 

V. 

Joseph. 

{Supreme  Court  of  Alabatnay  April  /g,  igoo.) 

Appeal — Review. — Defendant's  failure  to  reserve  an  exception  to 
the  rulings  of  the  court,  and  to  present  the  motion  to  strike  and  the 
rulings  thereon,  with  the  exception  to  the  action  with  respect  thereto, 
bj  bill  of  exceptions,  was  fatal  to  his  right  to  have  the  rulings  of  the 
court  overruling  them  reviewed. 

Pleading — Demurrers. — The  assignment  of  demurrer  to  the  com- 
plaint as  amended,  ''because  there  is  a  misjoinder  of  causes  of  action,*' 
was  properly  overruled  because  of  its  generality. 

Witnesses — Interpreters. — The  objection  to  the  competency  of  the 
interpreter  through  whom  the  examination  .of  plaintiff  as  a  witness 
was  conducted  was  without  merit. 

Carriers  of  Passengers — Character  of  Baggage — Knowledge  of 
Ticket  Agent  Not  Acquired  OfTicially.* — In  an  action  against  a  rail- 
road for  failure  to  deliver  a  valise  and  its  contents,  plaintiff  claimed 
that  defendant  accepted  the  valise  for  carriage  with  knowledge  that 
it  contained  merchandise,  and  not  personal  baggage  ;  and  contended 
that  the  fact  that  shortly  before  the  purchase  of  her  ticket  she  opened 
the  valise  in  the  sitting  room  of  the  depot,  and  took  from  it  two  pair 
of  sleeveholders,  which  she  sold  to  the  defendant's  agent,  from  whom 
she  afterwards  purchased  the  ticket,  and  who  checked  the  valise, 
showed  such  knowledge,  //eld,  that  the  rule  that  the  master  is  not 
bound  by  the  knowledge  of  his  employee  acquired  by  the  latter  outside 
of  the  line  of  his  duty  was  applicable. 

Appeal  by  defendant  from  Montgomery  county  circuit 
court.     /Reversed, 

TAos.  G,  &  C/ias,  P,  JoneSy  for  appellant. 

John  W.  A.  Sanfordy  Jr,y  for  appellee. 

♦See  generally,  Bader  v.  Southern  Pac.  Co.  (lya.),  17  Am.  &  Eng. 
R.  Cas.,  N.  S.,  60;  Goldberg  v,  Ahnapee,  etc.,  Ry.  Co.  (Wis.),  17  /d. 
65;  Trimble  v,  N.  Y.  Cent.,  etc.,  R.  Co.  (N.  Y.),  17  /d,  176;  Lrcssard 
V,  Boston,  etc.,  R.  Co.  (N.  H.),  17 /d,  211. 
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Tyson,  J.  This  action  was  commenced  in  a  justice  court 
upon  a  complaint  in  which  the  plaintiff  claimed  the  sum  of 
$100  of  the  defendant  for  * 'failing  to  deliver  one  valise  and 
contents,  which  was  delivered  to  said  defendant  corporation 
on  March  12,  1898,  and  was  checked  to  Opelika."  Afttr  the 
case  was  appealed  to  the  circuit  court,  the  plaintiff  amended 
her  complaint  by  adding  another  count.  The  judgment  entry- 
recites  that  the  defendant  objected  to  the  filing  of  the  amend- 
ment, and  the  ** court  overruled  said  objection."  No  excep- 
tion appears  to  have  been  reversed  to  this  ruling  of  the  court. 
The  judgment  entry  also  recites:  ''Thereupon  defendant, 
by  counsel,  moves  the  court  to  strike  the  amended  complaint^ 
which  said  motion  to  strike  be,  and  is  hereby,  overruled  by 
the  court.*'  No  exception  was  reserved  by  the  defendant  to 
this  ruling.  The  record  sets  forth,  as  a  part  of  the  proceed- 
ings had  in  the  cause,  what  purports  to  have  been  the 
objections  of  the  defendant  to  the  filing  of  the  amendment^ 
and  also  the  motion  td  strike  the  proposed  amendment  from 
the  file;  but  neither  the  objections,  nor  the  motion  and  the 
rulings  of  the  court  thereon,  appear  in  the  bill  of  exceptions. 
The  failure  to  reserve  an  exception  to  the  rulings  of  the  court, 
and  to  present  the  objections  or  motion  to  strike  and  the 
Appeai-Raview   ^^^i^gTS  thercou,  with  the  exception  to  the  actioa 

of  the  court  with  respect  thereto,  by  bill  of  ex- 
ceptions, is  fatal  to  the  right  of  the  appellant  to  have  the 
rulings  of  the  court  overruling  them  reviewed.  Holley  v. 
Coffee  (Ala.),  26  South.  239;  Cottingham  z;.  Grocery  Co., 
Id,  514. 

The  assignment  of  demurrer  to  the  complaint  as  amended, 
'^because  there  is  a  misjoinder  of  causes  of  action,'*  was 

properly  overruled  because  of  its  generality. 
DemSSf™.  Code,  §  3303;  Cook  v.  Brick  Co.,  98  Ala.  409, 

12  South  918 ;  3  Brick.  Dig.  p.  705,  §§  65-84. 
The  plaintiff  was  an  Armenian,  and  understood  their  lan- 
Ruage,  but  could  not  speak  or  understand  the  English  lan- 
guage.    Upon  this  being    made  known   to   the    court,   an 


Am  ft  Eng  CARRIERS  OF  PASSENGERS  661 

R  Cas 

Central  of  Georgria  Rj.  Co.  v,  Joseph 

Armenian,  who  could  speak  and  understood  both  the 
language  of  the  Armenians  and  the  English 
language,  was  sworn  as  an  interpreter,  through  x^twproSn. 
whom,  as  such,  the  examination  of  the  plain- 
tiff as  a  witness  was  conducted.  The  record  shows  that 
this  interpreter  sufficiently  understood  the  two  languages 
to  translate  the  questions  propounded  to  the  witness 
in  English  into  the  Armenian  language,  so  as  to  enable 
the  witness  to  understand  them,  and  to  translate  the  witness' 
replies  into  English,  so  that  the  court  and  jury  understood 
them.  During  the  examination  of  the  witness,  and  after  it 
had  progressed  at  some  length,  it  was  made  to  appear  that 
the  interpreter  could  not  read  the  writing  on  a  slip  of  paper 
shown  him,  on  which  was  written,  in  English,  a  list  of  the 
atticles  contained  in  the  valise.  Thereupon  the  defendant 
objected  to  his  competency  on  this  ground.  The  list,  not 
having  been  made  by  the  witness  (plaintiff),  was  not  compe- 
tent to  be  introduced  in  evidence.  Furthermore,  the  writing 
on  it  being  in  English,  it  needed  no  interpretation  for  it  to 
be  understood  by  the  court  and  jury  trying  the  cause.  Had 
the  list  been  written  in  the  Armenian  language,  and  been 
competent  evidence  in  the  case,  and  the  interpreter  had  been 
called  upon  to  translate  it  into  English,  and  had  been  unable 
to  do  so,  then  perhaps  the  question  of  his  competency  as  such 
might  have  arisen;  but  when  it  was  shown  that  he  was 
qualified  to  perform  the  office  of  interpreter  of  translating  the 
two  languages,  so  as  to  make  the  questions  asked  the  witness 
intelligible  to  her,  and  her  responses  intelligible  to  the  court, 
we  are  unable  to  discover  any  objection  to  his  being  allowed 
to  do  so. 

The  cause  was  tried  upon  tfie  complaint  as  amended,  pleas 
1,2,  and  3  filed  by  the  defendant,   and  special   replication 
filed  by  the  plaintiff  to  the  defendant's  special  plea  No.  2. 
As  the  pivotal  point  in  this  case  is  involved  in  oamenofPaa- 
the  issue  presented  by  plea  2  and  the  special  MterSfiasvMe 
replication  thereto,  we  will  only  advert  to  the  SS?Act555d 
issue  made  under  them.     Plea  2  avers  that  the  °"°*^^- 
articles  carried   in   the  valise,  for  the  loss   of  which  this 
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suit  is  brought,  were  not  the  personal  baggage  of  the 
plaintiff,  but  consisted  of  articles  of  merchandise  carried  by 
her  for  sale  to  the  public.  The  special  replication  alleges  that 
the  defendant  accepted  said  valise  with  a  knowledge  of  the 
character  of  its  contents,  and  gave  plaintiff  a  check  therefor. 
The  evidence  is  without  dispute  that  the  plaintiff  purchased 
a  ticket  from  the  defendant's  agent  at  Scale  to  Opelika;  that 
her  valise  was  checked  by  the  agent  to  Opelika  after  she 
bought  the  ticket,  and  put  upon  the  train  that  carried  the 
plaintiff  to  that  point.  It  is  also  an  undisputed  fact  that 
the  valise  contained  only  articles  of  merchandise  carried  by 
the  plaintiff  for  sale,  and  no  wearing  apparel.  The  facts 
upon  which  the  plaintiff  relies  to  show  knowledge  on  the  part 
of  the  defendant  of  the  character  of  the  contents  of  the  valise» 
as  testified  to  by  her,  are  these:  That  shortly  before  the 
purchase  of  the  ticket  she  opened  the  valise  in  the  sitting 
room  of  the  station  house,  and  took  from  it  two  pair  of  sleeve- 
holders,  which  she  sold  to  the  defendant's  agent,  from  whom 
she  afterwards  purchased  the  ticket,  and  who  checked  the 
valise ;  that  when  she  opened  the  valise,  and  took  the  sleeve- 
holders  out  of  it,  the  agent  was  present,  and  saw  what  it 
contained ;  that  when  she  got  ready  to  buy  the  ticket  the 
agent  went  to  the  ticket  office,  and  sold  her  the  ticket.  The 
agent  was  examined  as  a  witness,  and  denies  any  knowledge 
of  the  contents  of  the  valise,  or  that  he  saw  what  it  contained. 
But  this  is  immaterial  under  our  view  of  the  law.  It  will  be 
observed  that  it  is  not  pretended  that  the  agent  was  transact- 
ing any  business  for  the  defendant  at  the  time  he  purchased 
the  sleeveholders.  This  court  judicially  knows  that  he  was 
not.  Gilliam  v.  Railroad  Co.,  70  Ala.  268.  A  corporation, 
like  an  individual,  may  he  bound  by  knowledge  or  informa- 
tion given  its  agents ;  but  this  must  be  limited  to  such  knowl- 
edge or  information  as  •  comes  to  the  agent  in  transacting 
the  business  of  his  principal,  and  is  not  to  be  extended 
to  information  or  knowledge  acquired  by  the  agent,  which 
he  receives  outside  of  the  line  of  his  duty,  or  while  engaged 
in  the  transaction  of  his  purely  personal  affairs.  This  prin- 
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ciple  is  too  thoroughly  established,  and  has  been  too  long 
settled  as  a  rule  of  law,  by  the  decisions  of  this  court,  to 
now  admit  of  controversy,  Frenkel  v.  Hudson,  82  Ala.  158, 
2  South.  758;  Goodbar  v.  Daniel,  88  Ala.  583-,  7  South.  254; 
Reid  V.  Bank,  70  Ala.  199;  Wheelan  v.  McCreary,  64  Ala. 
319;  New  York  &  A.  Contracting  Co.  v,  Selma  Sav.  Bank, 
51  Ala.  305;  Hinton  v.  Insurance  Co.,  63  Ala.  488;  Terrell 
V.  Bank,  12  Ala.  502. 

The  affirmative  charge  requested  by  the  defendant  should 
have  been  given.  The  refusal  of  other  charges  requested  by 
the  defendant  is  also  assigned  as  error,  but  it  is  unnecessary 
to  consider  them.     Reversed  and  remanded. 


COMMONWEAWH 

V. 

Louisvii,i,K  &  N,  R.  Co. 

{Couri  of  Appeals  of  Kentucky^  Oct,  2,  /goo,) 

Highway  Crossings — Duty  to  Construct  and  Maintain  Where  High- 
way Is  Laid  Out  over  Railroad.* — Where  a  statute  requires  railroad 
companies  constructing  their  roads  across  highways  to  construct  and 
maintain  suitable  crossings  at  such  points,  an  indictment  charging  a 
railroad  with  being  guilty  of  a  public  nuisance  in  permitting  the 
approaches  and  grade  of  its  road  within  its  right  of  way,  at  a  point 
where  it  crosses  a  public  highway,  to  remain  for  an  unreasonable 
length  of  time  in  such  a  condition  as  to  be  inconvenient  and  danger- 
ous for  vehicles,  is  not  defective  because  it  contains  no  averment  that 
the  highway  was  constructed  before  the  railroad  was  built ;  as  the 
railroad's  duty  under  such  statutory  requirement  is  the  same  whether 
the  highway  was  laid  out  before  or  after  the  construction  of  the  rail- 
road. 

Appeal  by  commonwealth  from  Boyle  county  circuit 
court.     /Reversed, 

♦See  notes  at  end  of  case. 
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Clifton  J.  Pratt  and  R,  /.  Breckinridge^  for  the  Common- 
wealth. 

R,  P.  Jacobs^  C.  R.  McDowell^  and  E.  W.  HineSj  for 
appellee. 

White,  J.  The  appellee  was  indicted  in  the  circuit  contt 
of  Boyle  county  for  the  offense  of  suffering  and  permitting  a 
public  nuisance.  A  demurrer  to  the  indictment  was  sus- 
tained, and  the  commonwealth  appeals. 

The  accusing  part  of  the  indictment,  after  charging  the 
existence  of  the  corporation,  proceeds:  ''Did  unlawfully 
suffer  and  permit  a  public  nuisance  at  a  point  where  its  road 
crosses  a  certain  highway,  namely,  where  its  road  crosses 
the  county  road  leading  from  Parksville  to  Junction  City, 
Boyle  county,  Ky.,  the  same  being  the  second  crossing  of 
said  railroad  over  said  county  road  south  of  Parksville,  by 
unlawfully  suffering  and  permitting  the  approaches  and 
grade  of  said  road  on  either  side  of  the  railroad  track  within 
said  railroad  company's  right  of  way  to  become  and  remain 
for  an  unreasonable  length  of  time,  to  wit,  thirty  days,  very 
steep  and  narrow  at  the  point  aforesaid,  so  as  to  be  incon- 
venient and  dangerous  of  ascent  and  descent  for  wagons 
and  other  vehicles,  to  the  common  nuisance  of  all  good  citi- 
zens passing  and  repassing  along  and  over  said  highway 
and  county  road,  against  the  peace  and  dignity,"  etc.  The 
objection  urged  to  the  indictment  by  counsel  for  appellee  is 
that  there  is  no  averment  that  the  public  highway  was  con- 
structed before  the  railroad  was  built ;  that,  in  construing 
the  indictment  most  strongly  in  favor  of  the  accused,  the 
necessary  deduction  is  that  the  highway  was  built  after  the 
railroad,  and  counsel  therefore  contends  that  there  was  no  duty 
resting  on  appellee  to  maintain  and  repair  the  approaches  on 
either  side  of  the  railroad  track;  and,  this  being  true,  there 
could  be  no  conviction.  In  the  case  of  Paducah  &  B.  R.  Co. 
V.  Com.,  80  Ky.  147,  this  court  said :  "Where  a  railroad  com- 
pany lays  its  track  across  a  public  highway,  reason  and 
tiecessity  unite  in  demanding  that  the  company  should  have 
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paramount  control  over  the  full  extent  of  its  right  of  way, 
and  the  right  to  make  and  regulate  the  repairs  necessary  to 
the  use  of  crossings  by  the  public,  and,  as  a  consequence  of 
this  authority,  become  responsible  to  the  public  and  indi- 
viduals for  injuries  resulting  from  a  failure  to  repair,  or 
from  unskillful  repairs  of  such  crossings;  for  as  overseers 
of  highways  traversing  railroads  are  either  admitted  or 
required  to  enter  the  space  covered  by  the  company's  right 
of  way,  uncontrolled  by  it,  for  the  purpose  of  repairing  the 
crossings  or  approaches  to  them,  disastrous  consequences 
might  result  to  the  company  from  the  negligence  or  unskill- 
iulness  of  overseers,  without  the  power  or  privilege  to  avoid 
them.  For  these  reasons  we  think  it  was  the  company's 
duty  to  keep  the  crossing  and  its  immediate  approaches  in 
such  repair  as  would  enable  the  public  to  use  it  with  reason- 
able security  and  convenience."  While  the  facts  do  not 
appear  in  the  opinion,  from  the  context  we  are  led  to  believe 
the  highway  referred  to  was  in  existence  when  the  railroad 
was  built.  However,  the  reasoning  of  the  opinion  is  just 
as  strong  if  the  road  had  been  established  after  the  railroad. 
The  fact  that  the  railroad  was  built  across  an  existing  high- 
way would  not  make  the  necessity  greater  that  the  railroad 
should  have  paramount  control  over  its  right  of  way  than  if 
the  highway  was  established  across  a  railroad  already  in 
operation.  The  opinion  is  authority  to  hold  that  the  railroad 
company  should  keep  and  maintain  highways  in  repair,  to 
the  extent  of  the  company's  right  of  way,  whether  existing 
at  the  time  or  constructed  after  the  railroad  was  built.  In  the 
case  of  Railroad  Co.  v.  Smith,  13  Am.  &  £ng.  R.  Cas.  608, 
the  supreme  court  of  Indiana  said:  "In  section  3903,  Rev. 
St.  1881,  in  force  since  May  6,  1853,  it  is  provided  as  follows 
in  relation  to  railroad  companies :  'Every  such  corporation 
shall  possess  the  general  powers,  and  be  subject  to  the  lia- 
bilities and  restrictions  expressed  in  the  special  powers  fol- 
lowing: *  *  *  Fifth,  to  construct  its  road  upon  or 
across  any  stream  of  water,  water-course,  road,  highway. 
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railroad  or  canal,  so  as  not  to  interfere  with  the  free  use  of 
the  same,  which  the  route  of  its  railroad  shall  intersect,  in 
such  manner  as  to  afford  security  for  life  and  property ;  but 
the  corporation  shall  restore  the  stream  or  water-course,  road 
or  highway,  thus  intersected,  to  its  former  state,  or  in  a  suffi- 
cient manner  not  to  unnecessarily  impair  its  usefulness  or 
injure  its  franchises.'  The  appellant's  counsel  claim,  how- 
ever, that  these  statutory  provisions  are  not  applicable  to  the 
case  at  hand,  because,  they  say,  'the  complaint  does  not 
show,  nor  in  point  of  fact  is  it  pretended,  that  the  highway 
has  not  grown  into  use  since  the  railroad  was  built.'  In 
other  words,  it  is  claimed  by  counsel,  as  we  understand  them, 
that  the  clause  of  the  statute  quoted  is  applicable  only  to  the 
original  construction  of  appellant's  railroad  across  highways 
then  in  existence,  and  does  not  apply  to  a  case  where  it  may 
be  assumed,  for  want  of  averment  to  the  contrary,  that  the 
highway  was  laid  out  and  opened  across  the  railroad  after  its 
construction.  We  do  not  think  that  the  clause  of  the  section 
quoted  should  receive  from  the  courts  any  such  literal  or  lim- 
ited construction  in  the  interest  either  of  the  public  or  of  the 
railroad  company.  Whether  the  highway  is  laid  out  and 
opened  before  or  after  the  construction  of  the  railroad,  the 
legislative  intent  in  the  clause  quoted  is  clear,  we  think,  that 
the  railroad  company  shall  construct  its  road  at  its  intersec- 
tion with  such  highway  'in  such  manner  as  to  afford  security 
for  life  and  property.'  This  construction  of  the  statute  will 
subserve  the  interest  of  the  railroad  company,  as  it  seems  to 
us,  in  the  preservation  of  its  trains  from  possible  destruction, 
and  in  the  safety  of  its  employees  and  passengers."  We  have 
quoted  that  opinion  and  the  statute  therein  cited  to  show  the 
close  analogfy  to  ours,  which  reads  (section  768)  :  **Every 
company  shall  possess  the  following  powers  and  be  subject 
to  the  following  liabilities  and  restrictions :  *  *  *  5  — 
To  construct  its  road  upon  or  across  any  water-course,  pri- 
vate or  plank  road,  highway,  street,  lane,  or  alley  and  across 
any  railroad  or  canal ;  but  the  corporation  shall  restore  the 
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water-course,  etc.,  private  or  plank  road,  highway,  street, 
lane,  alley,  railroad  or  canal  to  its  former  condition,  as  near 
as  may  be,  and  shall  not  obstruct  the  navigation  of  any  stream, 
or  obstruct  any  public  highway  or  street,  by  cars  or  trains, 
f6r  more  than  five  minutes  at  any  one  time;  and  shall  con- 
struct suitable  road  and  street-crossings  for  the  passage  of 
teams  by  putting  down  planks  or  other  suitable  material  be  - 
tween  and  on  each  side  of  the  rails,  the  top  of  which  shall  be 
at  least  as  high  as  the  top  of  the  rails  of  such  road  or  street," 
etc.  We  are  aware  that  the  superior  court  in  the  case  of 
Paducah  &  E.  R.  Co.  v.  Com.,  4  Ky.  Law  Rep.  625,  decided 
that  a  different  rule  applied  to  crossings  of  highways,  depend- 
ing on  the  time  of  their  establishment.  That  court  said  that, 
if  established  before  the  railroad,  the  crossings  should  be  kept 
up  by  the  company ;  if  after,  by  the  overseer  or  other  public 
authority.  When  it  is  considered  that  the  railroad  may  es  - 
tablish  and  change  its  grade  at  pleasure  without  consulting 
the  overseer  or  other  officer  in  charge  of  the  highway,  and 
also  that  in  a  great  number  of  cases  the  grade  is  not  on  a 
level  with  the  highway,  and  that  in  almost  all  instances 
highways  are  established  on  the  surface  level  without 
cut  or  fill,  the  reason  of  the  rule  laid  down  in  80 
Ky.  147,  is  apparent  and  pertinent  whether  applied  to 
an  elder  or  more  recently  established  highway.  We  are 
clearly  of  the  opinion  that  the  opinion  of  the  superior  court, 
supray  is  incorrect  in  principle,  and  will  not  be  followed. 
We  hold  that  it  is  the  duty  of  a  railroad  company  to  main- 
tain in  reasonable  order  and  condition  all  highways  crossing 
the  tracks  of  the  railroad,  to  the  full  width  of  the  right  of 
way,  regardless  of  any  question  as  to  the  time  of  their  estab- 
lishment. It  follows  that,  in  our  opinion,  the  indictment 
herein  is  sufficient,  and  that  the  demurrer  thereto  should  have 
been  overruled.  Judgment  reversed,  and  cause  remanded, 
with  directions  to  overrule  the  demurrer,  and  for  proceedings 
consistent  herewith. 

Payntbr,  J.,  dissenting. 
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Duty  of  Railroad  to  Construct  and  Maintain  Crossing  over  High- 
way Subseque/itly  Laid  Out. — Under  the  Nebraska  act  of  March  31, 
1887,  requiring"  railroad  corporations  to  construct  and  keep  in  repair 
suitable  crossings  where  railroads  cross  public  highways  it  is  the 
duty  of  a  railroad  company  to  make  and  keep  in  repair  suitable 
crossings,  with  approaches,  notwithstanding  the  highway  was  laid 
out  after  the  railroad  was  built.  State  v,  Chicago,  B.  &  Q.  R.  Co. 
(Neb.),  42  Am.  &  Eng.  R.  Cas.  248.  See  also  Scanlan  v.  Boston,  140 
Mass.  84. 

Contra. — Where  new  roads  are  laid  out  across  a  railroad  track  the 
railroad  company  is  not  bound  to  keep  such  crossings  in  repair  unless 
specifically  required  by  the  statute  so  to  do.  Northern  Central  R.  R. 
Co.  V,  Baltimore,  46  Md.  425. 

And  in  Rock  Creek  Township  v,  St.  Joseph  &.  G.  I.  R.  Co.  (Kan.),  42 
Am.  &  Eng.  R.  Cas.  256,  it  was  said  in  delivering  the  opinion,  "While 
it  is  clearly  the  duty  of  a  railroad  company  (under  section  43,  chap.  84, 
Kan.  Comp.  Laws,  1885)  to  restore  the  highway  crossings  whenever 
its  road  crosses  over  highways  to  a  safe  condition,  and  to  keep  them 
so,  and  to  make  the  approaches  thereto,  yet  such  is  not  its  duty  in 
reference  to  the  crossings  of  public  highways  over  railroads  where 
the  public  highways  were  laid  out  and  opened  subsequent  to  the  con- 
struction of  the  railroad.  1  Ror.  R.  R.  554.  In  this  case,  the  evi- 
dence shows  that  the  railroad  was  .built  some  15  years  before  the 
highway  was  established,  and  about  six  years  before  the  passage  of 
the  law  under  which  this  suit  was  brought.  We  do  not  see  how  it  can 
be  successfully  maintained  that  this  law  could  have  any  operation 
upon  a  railroad  located  long  before  the  passage  of  the  act,  and  years 
before  the  establishment  of  the  road  ;  and  we  are  of  the  opinion  that 
there  is  no  liability  under  this  law,  when  a  highway  is  located  over 
an  existing  railroad,  for  the  obstruction  of  the  highway  by  the  rail- 
road, if  the  company  complied  with  all  the  laws  in  force  when  the 
road  was  constructed." 

So,  in  Sutton  v.  Chicago,  etc.,  Ry.  Co.  (Wis.),  10  Am.  &  Kng.  R. 
Cas.,  N.  S.,  102,  it  was  said,  in  delivering  the  opinion,  that  *'the  stat- 
ute (Rev.  St.  §  1836)  requires  every  railway  company  constructing  its 
road  across  or  upon  any  highway  to  restore  such  highway  to  its  for- 
mer state,  or  to  such  condition  that  its  usefulness  shall  not  be  mate- 
rially impaired.  It  has  been  held  by  this  court  that  this  provision 
applies  only  to  cases  where  the  railroad  is  built  upon  or  across  an 
already  existing  highway.  Chicago,  M.  &  St.  P.  Ry.  Co.  v.  City  of 
Milwaukee  (present  term),  9  Am.  &  Eng.  R.  Cas.,  N.  S.,  537, 72 N.  W. 
1118." 
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V. 

Donovan. 

[Supreme  Court  of  Tennessee ^  Apt  it  25^  1900.) 

Res  Judicata. — A  decree  in  a  former  suit  to  which  both  plaintiff  and 
defendant  were  parties,  by  which  it  was  established  that  the  railroad 
was  only  entitled  to  50  feet  on  the  west  side  of  the  center  of  its  track, 
was  conclusive  of  such  question,  no  appeal  having^  been  prosecuted, 
and  the  same  standing  unreversed. 

Right  of  Way — Fee  in  Grantor— Adverse  Possession.*— Where  land 
is  conveyed  to  a  railroad  for  its  right  of  way,  to  be  used  for  railroad 
purposes  only,  the  proprietor  of  the  soil  still  retains  the  fee  of  the 
land  for  any  purpose  not  incompatible  with  the  purposes  of  the  rail- 
road company  ;  and,  therefore,  his  possession  of  the  land  for  agricul- 
tural purposes  is  not  adverse  to  the  company's  right  so  long  as  the 
land  is  not  required  for  railroad  purposes. 

Appeai,  by  defendant  from  Gibson  county  chancery  court. 
Affirmed. 

Deason  &  Rankin ^  for  appellant. 

Wm.  M,  McCall  and  C  G,  Bond^  for  appellee. 

McAi<isT£R,  J.  This  bill  was  filed  by  complainant  com- 
pany to  enjoin  the  defendant  from  encroaching  upon  the 
railroad's  right  of  way.  The  bill  alleged  that  defendant, 
Donovan,  was  in  the  act  of  fencing  up  the  right  ^^^  %x^\j^ 
of  way  to  a  point  within  15  or  20  feet  of  the 
center  of  the  track,  and  extending  a  distance  of  650  feet  paral- 
lel with  the  track.  Complainant  claims  this  right  of  way — 
First,  under  the  authority  of  its  charter,  granted  by  the  legis- 
lature of  this  state  on  the  28th  of  January,  1848;  second,  by 
virtue  of  a  decree  of  the  chancery  court  at  Humboldt  passed 
on  the  8th  of  January,  1874,  in  the  case  of  the  Memphis  & 

*See  note  at  end  of  case. 
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Ohio  Railroad  Company  (which  is  now  the  Louisville  & 
Nashville  Railroad  Company)  against  J.  N.  Lannom  ^/a/., 
wherein  it  was  decreed  that  the  Mobile  &  Ohio  Railroad 
Company  was  entitled  to  a  right  of  way  50  feet  in  width  on 
the  west  side  of  its  track  for  a  distance  of  650  feet.  The 
defendant  answered  the  bill,  in  which  he  asserted  title  to  the 
strip  of  land  in  controversy — First,  by  the  statute  of  limita- 
tions ;  and,  second,  by  virtue  of  the  decree  pronounced  in 
the  cause  already  mentioned,  his  predecessors  in  title,  as  well 
as  the  Mobile  &  Ohio  Railroad  Company,  being  parties  to 
this  suit.  Defendant  admitted  that  he  was  about  to  fence  the 
strip  of  land  as  alleged  in  the  bill,  but  claimed  that  complain- 
ant company  had  no  interest  in  the  property,  and  justified 
his  action  under  the  titles  already  mentioned. 

A  large  volume  of  testimony  was  taken  in  the  cause,  and 
at  the  January  term,  1900,  of  the  chancery  court  at  Hum- 
boldt, the  chancellor  decreed  substantially  as  follows,  viz. : 
''The  court  is  of  opinion  that  the  rights  of  the  Mobile  &  Ohio 
Railroad  Company  in  and  to  said  strip  of  land  are  acquired 
and  held  under  and  by  virtue  of  said  deed  referred  to  and  the 
decree  above  set  out,  setting  up  said  deed,  and  it  is  so  ad- 
judged and  decreed ;  and  the  court  is  further  of  opinion  that 
all  the  rights,  claims,  and  interests  of  the  defendant,  Dan 
Donovan,  in  and  to  said  strip  of  land,  are  likewise  acquired 
and  had  under  and  by  virtue  of  said  deed  and  said  decree 
and  his  title  papers,  which  are  limited  by  the  same,  and  the 
same  is  so  decreed.  Now,  touching  the  rights  of  the  Mobile 
&  Ohio  Railroad  Company  and  the  defendant,  Dan  Donovan, 
and  his  successors  in  title  to  said  hotel  property,  in  and  to 
said  strip  of  land,  under  said  deed,  as  set  up  in  said  decree, 
and  under  said  decree,  the  terms  of-which  are  binding  upon 
both,  the  court  is  of  the  opinion  that  in  the  description  of  the 
west  boundary  line  of  said  strip  of  land,  wherein  the  de- 
scription is  in  these  words,  'Then  southerly  to  the  Memphis 
and  Ohio  R.  R.,'  that  these  words  mean  parallel  with  said 
Mobile  and  Ohio  Railroad,  and  50  feet  distant  from  the 
center  line  of  the  same  on  the  west,  but  to  so  run  as  not  to 
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interfere  with  the  said  hotel  buildings,  not  only  along  the 
line  of  the  Memphis  &  Ohio  Railroad,  but  along  the  Mobile 
&  Ohio  Railroad  as  well ;  and  that  is  to  say  that  under  said 
deed,  as  set  up  in  said  decree,  and  under  and  by  terms  of 
said  deed  and  decree,  the  Mobile  &  Ohio  Railroad  Company 
is  given  and  has  an  easement  in  said  strip  of  land,  for  the 
full  width  of  fifty  feet,  for  railroad  purposes,  and  freely  and 
fully  to  use  the  same  for  all  reasonable  railroad  purposes, 
but  that  said  easement  and  said  use  are  subservient  to  the 
like  right  of  the  owners  of  said  hotel  property,  to  the  full, 
free,  and  uninterrupted  use  of  the  same  for  free  and  uninter- 
rupted egress,  ingress,  and  regress  to  and  from  the  said  hotel, 
and  not  to  be  interrupted  in  the  same  by  the  Mobile  &  Ohio 
Railroad  Company,  and  the  same  is  so  adjudged  and  decreed." 
The  chancellor  also  held  that  the  holding  of  neither  party 
had  been  adverse,  and  that  neither  party  had  thereby  acquired 
the  dominant  estate.  From  this  decree  the  defendant 
prayed  and  perfected  a  special  appeal,  assigning  16  different 
grounds.  The  complainant  also  filed  the  record  for  writ  of 
error. 

It  is  assigned  as  error  by  complainant  that  the  chancellor 
decreed  that  the  Mobile  &  Ohio  Railroad  Company  acquired 
no  title  to  said  property  by  virtue  of  its  charter,  and  that  its 
charter  rights  were  abandoned  under  the  Osburn  deed,  and 
the  decree  of  1874  in  the  Lannom  Case.  The  facts  on  this 
branch  of  the  case  are  that  in  August,  1857,  one  John  Osburn 
was  the  owner  of  the  tract  of  land  which  comprises  the  four 
angles  at  the  intersection  of  the  Mobile  &  Ohio  Railroad 
Company  and  the  Louisville  &  Nashville  Railroad  Company 
at  Humboldt.  At  the  date  last  mentioned  the  Mobile  &  Ohio 
Railroad  Company,  under  the  provisions  of  its  charter,  and 
with  the  consent  of  John  Osburn,  the  owner  of  the  land,  pro- 
ceeded to  lay  off  a  right  of  way  100  feet  in  width  at  the  point 
where  the  crossing  of  the  two  roads  is  now  located.  About 
this  date  John  Osburn  began  the  erection  of  a  hotel  in  the 
corner  of  the  northwest  angle,  near  the  right  of  way  of  the 
Mobile  &    Ohio    Railroad   Company.     Contemporaneously 
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with  these  constructions  the  Memphis  &  Ohio  Railroad  also 
proposed  to  build  a  line  which  crossed  the  Mobile  &  Ohio 
Railroad  at  this  point.  John  OsburUi  the  owner  of  the  land, 
executed  a  deed  to  the  Mobile  &  Ohio  Railroad  Company, 
conveying  certain  land  lying  in  the  four  angles  contiguous  to 
the  crossing.  It  appears  that  this  deed  was  lost  and  never 
recorded.  However,  both  railroads  and  the  hotel  building 
were  all  completed  prior  to  the  Civil  War.  In  1859  Osburn 
executed  a  deed  of  trust  on  the  hotel  property  to  one  Talia- 
ferro, and  in  1860  he  made  a  second  deed  of  trust  on  this 
property  to  one  Black.  These  deeds  of  trust  were  foreclosed 
shortly  after  the  war,  and  at  the  chancery  sale  the  hotel 
property  was  purchased  by  Roe  &  Barnes  at  the  price  of 
$24,100.  In  1870  Roe  &  Barnes  sold  the  hotel  property  to 
R.  £.  Dunlap,  who  assumed  the  payment  of  the  balance  of 
the  purchase  money.  Dunlap  failed  to  pay  the  debt  due  by 
Roe  &  Barnes,  and  the  property  was  again  exposed  to  public 
sale,  when  it  was  purchased  by  Sparrel  Hill.  In  1885  Hill 
sold  the  property  to  Peeples,  and  in  April,  1887,  Peeples  sold 
to  the  present  defendant,  Dan  Donovan. 

Turning  back  to  1870,  we  find  that  the  Memphis  &  Ohio 
Railroad  Company  filed  a  bill  against  Roe  &  Barnes  and  the 
heirs  of  John  Osburn,  deceased,  for  the  purpose  of  establish- 
ing the  lost  deed  executed  by  John  Osburn  in  his  lifetime, 
and  charging  that  the  deed  conveyed  to  the  railroad  all  the 
land  embraced  in  the  four  angles  made  by  the  intersection  of 
the  two  roads,  and  comprising  about  13  acres;  reserving, 
however,  sufficient  ground  for  a  hotel.  Roe  &  Barnes  an- 
swered the  bill,  denying  that  the  deed  conveyed  all  the  angles, 
and  alleging  that  the  whole  northwest  angle  was  expressly 
reserved.  The  Mobile  &  Ohio  Railroad  Company  filed  a 
petition  in  that  case,  asking  to  be  made  a  party,  and  that  its 
rights  be  adjudged.  It  alleged  that  under  its  charter  it  had 
a  right  of  way  100  feet  \19ide  on  each  side  of  its  road;  that  the 
hotel  then  constructed  was  only  40  feet  from  its  center  line, 
and  was  impinging  on  its  property.  It  also  claimed  that  Os- 
burn deeded  all  four  of  the  angles  to  the  two  railroads.     In 
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1871  Dunlap,  who  then  owned  the  hotel  property,  filed  a  cross 
bill  in  said  cause  ag^ainst  the  Mobile  &  Ohio  Railroad  Company 
and  others,  alleging  that  Osburn  only  conveyed  three  angles 
to  the  railroad,  reserving  the  northwest  angle.  The  Mobile  & 
Ohio  Railroad  Company  failed  to  answer  this  cross  bill,  and  a 
firo  confesso  was  taken  against  it.  No  appeal  was  ever  per- 
fected from  said  decree.  It  appears  that  at  the  time  that  bill 
was  filed  the  two  railroad  companies  were  in  possession  of 
the  three  angles,  and  have  been  in  possession  ever  since, 
occupying  them  for  various  railroad  purposes.  The  court 
held  in  that  proceeding  that  John  Osburn  did  execute  a  deed 
to  the  two  railroad  companies,  embracing  the  three  angles 
contiguous  to  the  crossing,  but  that  the  northwest  angle  was 
reserved,  excepting  a  strip.  50  feet  wide  from  the  center  of  the 
track  on  the  west  side.  The  boundaries  of  the  lost  deed  which 
was  set  up  and  established  by  the  decree  of  1874  in  the  Lannom 
Case  are,  viz. :  **A  lot  or  parcel  of  land  situated  in  the  Third 
civil  district  of  Gibson  county,  Tennessee,  beginning  at  a  poin 
on  the  center  line  of  the  Memphis  &  Ohio  Railroad,  650  feet 
in  a  southerly  direction  from  its  intersection  with  the  Mobile 
&  Ohio  Railroad,  running  fifty  feet  in  a  southerly  direction 
at  right  angles  with  said  Memphis  &  Ohio  Railroad ;  thence 
running,  by  a  regular  curve  of  476  feet  radius,  to  a  stake  near 
the  center  line  of  the  Mobile  &  Ohio  Railroad,  650  feet 
southerly  from  its  intersection  with  the  Mobile  &  Ohio  Rail- 
road Company;  thence,  in  a  direction  at  right  angles,  in  an 
easterly  direction,  to  the  Mobile  &  Ohio  Railroad,  100  feet, 
to  a  stake,  crossing  the  center  line  of  the  Mobile  &  Ohio 
Railroad  at  fifty  feet;  thence,  by  a  regular  curve  of  716  feet 
radius,  to  a  stake  near  the  Memphis  &  Ohio  Railroad,  650 
feet  northerly  from  its  intersection  with  the  Mobile  &  Ohio 
Railroad;  thence,  in  a  direction  at  right  angles  to  said 
Memphis  &  Ohio  Railroad,  100  feet,  to  a  stake,  crossing  the 
center  line  of  said  road  at  fifty  feet;  thence,  by  a  regular 
curve  of  476  feet  radius,  to  a  stake  near  the  Mobile  &  Ohio 
Railroad,  650  feet  northerly  from  its  intersection  with  the 
18  (N  s)  A  &  E  R  Cas— 43 
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Mobile  &  Ohio  Railroad;  thence,  in  a  direction  at  right 
angles  to  said  Mobile  &  Ohio  Railroad,  100  feet,  to  a  stake, 
crossing  the  center  line  of  said  road  at  50  feet;  then  south- 
erly to  the  Memphis  &  Ohio  Railroad ;  thence  west  down 
said  Memphis  &  Ohio  Railroad,  so  as  not  to  interfere  with 
said  hotel  building  and  other  buildings  along  the  line  of  said 

road,  to  the  beginning, — containing  about acres.     And 

it  appears  to  the  court  from  the  testimony  in  this  cause  that 
said  lot  of  three  angles  of  land  was  *  *  *  conveyed  to 
said  Mobile  &  Ohio  Railroad  and  Memphis  &  Ohio  Railroad 
jointly,  by  them  to  be  had  and  held  for  any  and  all  railroad 
purposes,  such  as  roadbeds,  switches,  Y  tracks,  depot  grounds, 
without  let  or  hindrance  or  molestation,  and  to  be  freely  and 
fully  used  by  said  railroad  company.**  The  court  then 
adjudged  and  decreed  that  said  railroad  companies  are  here- 
by invested  with  the  title  to  said  three  angles  of  land  above 
described,  by  them  fully  to  be  used  and  employed  for  all 
railroad  purposes,  and  no  other,  such  as  roadbeds,  switches, 
Y  tracks,  and  depot  buildings,  without  let  or  hindrance  on 
the  part  of  any  one,  but  neither  of  said  railroads  shall  erect 
a  hotel,  eating  house,  or  saloon  on  said  angles.  It  was 
further  decreed  that  said  railroad  companies  are  to  have  the 
privilege  of  constructing  and  using  suitable  platforms  around 
said  angle,  connecting  with  said  hotel,  etc. 

Now,  it  will  be  perceived  that  the  complainant  company 
is  seeking  to  make  the  same  question  in  this  case  which  it 
made  in  1874  in  the  Lannom  Case,  and  which  was  adjudi- 
«    T  ^,   *         cated  against  it,  namely,  that  under  its  charter 

Be8  Judicata.  '^  "^  ' 

it  was  entitled  to  100  feet  on  each  side  of  its 
road.  But  it  was  determined  in  that  case  that  the  company 
was  only  entitled  to  50  feet  on  the  west  side  of  the  center  of 
its  track.  This  decree  is,  of  course,  conclusive  of  the  ques- 
tion now  sought  to  be  made;  no  appeal  having  been  prose- 
cuted, and  the  same  standing  unreversed.  We  agree  with 
the  chancellor  in  his  holding  that  the  rights  of  the  Mobile  & 
Ohio  Railroad  Company  in  said  strip  of  land  are  acquired 
and  held  under  and  by  virtue  of  the  Osburn  deed,  and  the 
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decree  of  1874  setting  up  that  deed;  that  whatever  its  char- 
ter  rights  and  its  right  of  way,  under  its  charter,  may  have 
been  in  and  to  the  same  prior  to  its  acceptance  of  the  benefits 
under  the  Osburn  deed,  by  its  acceptance  of  the  benefits  of 
said  deed,  and  going  into  the  possession  of  the  lands  con - 
veyed  in  the  other  three  angles,  and  using,  occupying, 
enjoying,  and  claiming  the  same,  it  thereby  intended  to  give 
up  and  abandon  any  and  all  rights  and  claims  that  it  had 
in  said  strip  of  land  in  the  northwest  angle,  under  and  by 
virtue  of  its  charter  and  right  of  way,  of  any  width  what- 
ever in  the  same;  that  said  Mobile  &  Ohio  Railroad,  by  the 
acceptance  of  the  benefits  of  said  deed  and  decree,  and  by 
its  acts  and  doings  in  the  premises,  is  estopped  from  setting 
up  any  claim  or  title  to  said  strip  of  land  under  and  by 
virtue  of  any  right  of  way  or  possession  under  its  charter. 
We  also  agree  with  the  chancellor  that  under  said  deed,  and 
the  decree  of  1874  establishing  it,  the  Mobile  &  Ohio  Rail- 
road Company  is  given  an  easement  in  said  strip  of  land , 
the  full  width  of  50  feet,  for  railroad  uses,  and  no  other 
purposes. 

The  chancellor,  in  deciding  the  present  case,  held  that  the 
west  boundary  line  in  the  deed  and  decree  of  1874  ran  par- 
allel with  the  Mobile  &  Ohio  Railroad  track,  and  50  feet 
from  the  center  line  of  said  track,  but  so  as  not  „,  ^^  ^^ 

BiffhtofWay— 

to  interfere  with  the  hotel  building  along  the  itRrSSlSJSS^ 
side  of  the  Mobile  &  Ohio  Railroad,  or  on  the  '*°°* 
side  of  the  Memphis  &  Ohio  (Louisville  &  Nashville)  Rail- 
road Company.  This  last  clause  raises  the  principal  con- 
troversy in  the  present  case,  namely,  what  are  the  rights  of 
the  respective  parties  in  this  50-foot  strip?  The  general 
rule  is  "that  an  easement  gives  to  a  railroad  company  a 
right  of  way  in  the  land;  that  is,  the  right  to  use  the  land 
for  its  purposes.  This  includes  the  right  to  employ  the 
land  taken  for  the  purpose  of  constructing,  maintaining,  and 
operating  a  railroad  thereon.  Under  this  right  the  company 
has  the  free  and  perfect  use  of  the  surface  of  the  land  so  far 
as  is  necessary  for  all  its  purposes,  and  the  right  to  use  as 
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much  above  and  below  the  surface  as  may  be  needed.  This 
would  include  the  right  to  tunnel  the  land,  to  cut  embank- 
ments, to  grade  and  make  roadbeds,  to  operate  and  main- 
tain a  railroad,  with  one  or  more  lines  of  track,  with  proper 
stations,  depots,  turnouts,  and  all  other  appurtenances  of  a 
railroad.**  The  former  proprietor  of  the  soil  still  retains 
the  fee  of  the  land  for  any  purpose  not  incompatible  with 
the  purposes  of  the  railroad  company.  ''The  paramount 
right  is  with  the  railroad  company,  and  the  landowner  can 
do  nothing  which  will  interfere  with  the  safety  of  its  road, 
appurtenances,  trains,  passengers,  or  workmen."  Railway 
Co.  V.  Telford's  Ex'rs,  89  Tenn.  293,  298,  299,  14  S.  W. 
776;  Railroad  Co.  v.  French,  100  Tenn.  209,  212,  43  S.  W. 
771  ;  Railway  Co.  v.  McReynolds  (Tenn.  Ch.  App.),  48  S. 
W.  258. 

The  question  then  remains  whether  the  defendant,  Dono- 
van, and  his  predecessors  in  title,  by  adverse  holding  have 
acquired  title  or  an  easement  in  said  land.  Complainant, 
in  its  bill,  alleges  title  by  peaceable  possession  for  more 
than  25  years.  The  defendant  also  claims  an  adverse  hold- 
ing of  said  land  for  25  years.  It  is  conceded  by  learned 
counsel  for  the  defendant  that  the  statute  of  limitations  does 
not  begin  to  run  against  a  railroad  company  until  the  land 
is  needed  for  railroad  purposes ;  that  the  occupation  of  the 
land  by  the  owner  of  the  fee  is  not  inconsistent  with  the 
title  of  the  railroad,  which  has  an  easement  in  the  same  so 
long  as  it  is  not  required  for  railroad  purposes.  But  the 
insistence  of  defendant  is  that  the  evidence  of  complainant 
shows  that  the  company  needed  this  strip  of  land  for  railroad 
purposes,  and  had  needed  it  for  many  years,  and  that  the  hold- 
ing of  same  by  defendant  had  been  of  such  a  character  as  to 
make  the  holding  adverse.  The  evidence  on  this  point  is  that 
the  old  hotel  erected  by  Osbum  stood  until  1872,  when  it  was 
burned  down,  and  the  present  brick  hotel  building  constructed. 
It  appears  that  the  old  hotel  was  built  with  an  8-foot  veranda 
along  its  east  side,  forming  a  part  of  the  hotel,  and  the  old 
hotel  stood  about  40  feet  from  the  center  line  of  the  right  of 
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way  of  the  Mobile  &  Ohio  Railroad  Company.  It  further 
appears  that  a  platform  extending  from  the  east  edge  of  the 
hotel  veranda  to  within  18  feet  of  the  railroad  track  was 
originally  built  for  the  convenience  of  the  hotel,  and  that 
this  platform  was  repaired  and  kept  up  by  the  successive 
owners  of  the  property.  It  also  appears  that  the  railroad 
built  and  maintained  a  platform  along  the  west  side  of  the 
track,  about  16  or  18  feet  in  width,  and  adjoining  the  plat- 
form erected  by  the  hotel  owners.  This  was  about  the  situa- 
tion of  the  property  until  1893,  when  the  defendant,  Donovan, 
erected  the  present  brick  hotel  on  the  site  of  the  old  hotel. 
When  this  bill  was  filed,  in  July, 1893,  Donovan  was  proceeding 
to  build  a  fence,  and  was  digging  holes  along  the  line  of  the 
east  edge  of  his  hotel  platform,  which  he  claimed  was  the 
line  of  the  original  fence.  Donovan  claims  all  of  this  strip, 
excepting  about  18  feet  from  the  railroad  track.  In  con- 
structing the  new  hotel  it  was  claimed  by  the  roadmaster  of 
the  complainant  company  that  the  southeast  corner  would 
encroach  upon  the  50 -foot  strip  about  2  feet.  Donovan  was 
notified  of  this  fact,  and,  after  making  measurements,  moved 
back  his  foundation  from  this  strip.  Said  hotel  building  at 
all  points  was  built  more  than  50  feet  from  the  center  line 
of  the  Mobile  &  Ohio  Railroad  Company;  its  southeast  cor- 
ner being  about  51  feet  from  said  center  line,  and  its  north- 
east corner  being  about  45  feet  from  the  same.  It  appears 
from  the  proof  that  the  several  owners  of  the  hotel  planted 
shade  trees  on  this  strip  of  land.  They  set  out  flowers  and 
shrubbery  on  it.  They  opened  an  artificial  lake  on  it.  They 
laid  it  off  in  grass  plots,  and  such  portion  of  it  as  was  not 
needed  for  ingress,  egress,  and  regress  was  inclosed  by  a 
fence.  As  already  stated,  the  part  of  this  strip  in  front  of 
the  hotel  was  covered  with  a  platform  which  was  built  and 
maintained  by  the  proprietors  of  the  hotel  for  the  use  and 
convenience  of  the  guests.  But  we  are  unable  to  concur 
with  counsel  that  these  acts  on  the  part  of  the  several  pro  - 
prietors  of  the  hotel  constituted  an  adverse  holding,  or  were 
inconsistent  with  the  easement  to   which  the  company  was 
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entitled  in  this  strip  of  land  whenever  it  might  become  neces- 
sary for  railroad  purposes.  We  agree  with  the  chancellor 
that  the  holding  of  the  Mobile  &  Ohio  Railroad  Company, 
and  the  holding  of  the  defendant,  Dan  Donovan,  of  said 
strip  of  land,  or  any  part  thereof,  have  not  been  adverse, 
and  that  they  have  not  been  of  such  a  character  as  to 
give  either  of  them  a  dominant  title,  excepting  so  much  as 
is  covered  and  occupied  by  the  roadbed  of  the  Mobile  &  Ohio 
Railroad  Company.  As  was  said  by  this  court  in  Railway 
Co.  V.  Telford's  Ex'rs,  89  Tenn.  293,  14  S.  W.  776,  subject 
to  the  easement  of  the  railway  company  in  the  lands  taken, 
the  fee  and  right  of  possession  remain  with  the  vendor,  and 
therefore  his  possession  of  the  land  for  agricultural  purposes 
is  not  adverse  to  the  company's  right,  so  long  as  the  land  is 
not  required  for  railroad  purposes,  and  there  is  no  open  asser- 
tion of  any  right  hostile  to  or  incompatible  with  the  compa- 
ny's easement  therein.  So,  in  Railroad  Co.  v.  French,  100 
Tenn.  209,  43  S.  W.  771,  it  was  held,  vtjs.,  "Possession  of 
lands  within  the  right  of  way  of  a  railroad  company,  main- 
tained by  the  owner  of  the  fee  by  the  erection  of  buildings 
thereon,  and  inclosure  and  cultivation,  is  not  adverse  to  the 
company,  and  will  not,  though  continued  for  more  than 
seven  years,  defeat  or  affect  its  easement  therein,  or  its  right 
to  occupy  and  use  the  premises  for  any  legitimate  and  nec- 
essary railroad  purpose." 

It  is  next  assigned  as  error  by  both  complainant  and 
defendant  that  the  chancellor  held  that  the  west  boundary 
line  as  established  in  the  decree  of  January,  1874,  ran  paral- 
lel with  the  Mobile  &:  Ohio  Railroad  track,  and  50  feet  west 
from  the  center  of  said  line  of  said  road,  but  so  as  not  to 
interfere  with  the  hotel  building  fronting  on  the  Mobile  & 
Ohio  side,  as  well  as  on  the  Memphis  &  Ohio  side.  The 
complainant  insists  that  the  chancellor  was  correct  in  hold- 
ing that  the  line  ran  parallel  with  the  Mobile  &  Ohio  Rail- 
road, but  he  was  in  error  in  holding  that  it  must  be  run  so 
as  not  to  interfere  with  the  hotel  and  other  buildings.  The 
defendant  insists  that  this  line  was  an  error  in  the  decree  of 
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1874 ;  that  it  should  have  stopped  in  the  center  of  the  Mobile 
&  Ohio  track,  and  run  down  it.  It  is  a  sufficient  answer  to 
the  contentions  of  both  parties  that  this  line  was  established 
by  the  decree  of  1874,  in  which  cause  they  were  both  parties, 
and  they  are,  of  course,  bound  by  it.  It  was  the  manifest 
purpose  and  intention  of  the  grantors  in  said  deed,  as  declared 
by  the  decree  of  1874,  that  the  line  should  be  run  so  as  not 
to  interfere  with  said  hotel  and  other  buildings ;  the  object 
of  the  grantor  being  to  render  this  northwest  angle  valuable 
for  hotel  purposes.  It  would  wholly  defeat  the  expressed 
intention  of  the  grantors  if  the  west  boundary  line  should  be 
run  so  as  to  destroy  or  impair  the  value  of  the  hotel  property. 
But  it  is  said  on  behalf  of  complainant  that  the  decree  of  the 
chancellor  leaves  the  parties  in  the  dark  as  to  their  respec- 
tive rights  in  this  50-foot  strip ;  that  it  declares  that  the 
Mobile  &  Ohio  Railroad  Company  has  an  easement  in  this 
strip,  but  it  is  not  to  be  used  so  as  to  interfere  with  the  rights 
of  the  hotel  company,  and,  on  the  other  hand,  that  the 
defendant,  Donovan,  also  has  a  right  to  this  strip,  but  it 
shall  not  be  used  so  as  to  endanger  the  running  of  trains. 
We  think  the  decree  of  the  chancellor  is  perfectly  clear,  and 
its  own  language  furnishes  a  complete  answer  to  the  assign- 
ment of  error.  It  is  as  follows:  **The  Mobile  &  Ohio 
Railroad  Company  is  given  and  has  an  easement  in  said 
strip  of  land,  for  the  full  width  of  50  feet,  for  railroad  pur- 
poses, and  freely  and  fully  to  use  the  same  for  all  reasonable 
railroad  purposes,  but  that  said  easement  and  said  use  are 
subservient  to  the  like  right  of  the  owners  of  the  said  hotel 
property  to  the  full,  free,  and  unimpeded  use  of  the  same  for 
free  and  uninterrupted  egress,  ingress,  and  regress  to  and 
from  the  said  hotel,  and  not  to  be  interrupted  in  the  same 
by  the  Mobile  &  Ohio  Railroad  Company,  and  the  same  is 
so  adjudged  and  decreed.  The  court  is  further  of  the  opinion 
that  the  Mobile  &  Ohio  Railroad  Company  has  no  right  to 
use  said  strip  or  parcel  of  land  in  any  manner  that  will 
materially  lessen  or  injure  the  value  of  said  hotel  property, 
— it  being  th&  evident  intention  and  purpose  of  said  deed. 


680  RIGHT  OF  WAY  Vol  XVin 

(NS) 

Note 

as  set  up  in  said  decree,  to  render  the  northwest  angle,  in 
which  said  hotel  is  and  was  located,  valuable  for  hotel  pur- 
poses ;  and  the  same  is  so  adjudged  and  decreed.  The  court 
is  further  of  tbe  opinion  that  the  owners  of  said  hotel  prop- 
erty, in  the  use  of  said  strip  of  land  as  hereinbefore  decreed, 
have  the  right  to  erect  proper  fences  in  said  plot  of  ground, 
and  to  inclose  grass  plots  and  flower  plots,  and  beautify  the 
same,  provided  such  fences  are  not  of  such  a  character  and 
so  located  as  to  interfere  with  the  railroad  company  in  the 
use  of  the  same  for  proper  railroad  purposes,  and  do  not 
approach  so  near  to  the  railroad  as  to  endanger  the  running 
of  trains  or  interfere  with  the  running  of  the  same ;  and  the 
court  is  of  further  opinion  that  the  owners  of  the  hotel 
property  have  the  right  to  plant  out  and  grow  proper  shade 
trees  on  said  strip  of  land,  but  not  to  endanger  the  running 
of  trains,  and  that  such  use  would  be  a  proper  use  for  hotel 
purposes,  and  the  same  is  so  adjudged  and  decreed."  We 
think  the  difficulties  suggested  by  counsel  in  the  interpreta- 
tion of  this  decree  are  unsubstantial.  It  is  not  shown  that 
the  railroad  company  is  demanding  this  right  of  way  for 
any  reasonable  railroad  purpose,  or  that  it  is  needed  at  this 
time.  It  is  not  shown  that  the  shade  trees  planted  out  by 
the  owners  of  the  hotel,  or  the  fence  inclosing  the  grass  plot, 
are  at  all  harmful  to  the  railroad  or  dangerous  in  its  opera- 
tion. When  such  an  emergency  arises,  the  company  will 
have  its  remedy.  We  cannot  anticipate  such  trouble,  or 
determine  in  advance  what  particular  use  may  be  made  by 
the  railroad  of  this  strip  of  land,  further  than  is  defined  by 
the  deed  and  the  decree  of  1874.  The  decree  of  the  chancel- 
lor is  affirmed. 


NOTE. 

Right  of  Way — Railroad's  Right  of  Possession  Exclusive — Adverse 
Possession. — A  conveyance  of  a  strip  of  land  on  each  side  of  a  rail- 
way, for  the  expressed  purpose  of  constructing,  maintaining,  and 
operating  thereon  a  single  or  double  track  railroad,  with  all  its  nec- 
essary appurtenances,  etc.,  to  have  and  to  hold  the  same  to  the  com- 
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pany,  its  successors  and  assig'ns  forever,  "for  all  lawful  uses  and 
purposes  incident  to  a  full  and  indefeasible  title  in  fee  simple,"  etc., 
while  it  may  not  pass  an  estate  in  fee,  yet  so  far  as  the  right  of  pos- 
session for  railroad  purposes  is  concerned,  the  estate  conveyed  has 
most  of  the  qualities  of  a  fee.  Under  such  a  deed  the  right  of  posses- 
sion conveyed  is  exclusive,  and  .wholly  inconsistent  with  the  subse- 
quent possession  of  the  land,  or  any  part  of  it,  by  the  grantor,  for  the 
purpose  of  grazing  or  agriculture,  which,  if  continued  by  the  latter 
for  twenty  years  will  vest  in  him  a  title  by  adverse  possession.  Illi- 
nois C.  R.  Co.  V,  Houghton,  126  lU.  233, 18  N.  E.  Rep.  301, 1  h.  R.  A. 
213,  21  Ohio  I4.  J.  310. 

In  this  case  Baii^by,  J.,  in  delivering  the  opinion  of  the  court  said : 
'*But  it  is  insisted  that  the  plaintiff's  right  of  way  being  a  mere  ease- 
ment, the  fee  remaining  in  Walker  and  his  grantees  subject  to  the 
easement,  the  possession  of  Walker  and  his  grantees  is  to  be  regarded 
as  being  held  under  their  title,  and  therefore  not  hostile  to  the  plain- 
tiff so  as  to  constitute  it  an  adverse  possession.  To  this  view  we  are 
unable  to  yield  our  assent.  If  the  right  of  way  of  a  railroad  company 
were  an  easement,  the  proper  enjoyment  of  which  was  consistent 
with  the  possession  and  occupancy  of  the  land  by  the  owner  of  the 
fee,  such  possession  and  occupancy  might  be  regarded  as  a  mere 
exercise  by  the  owner  of  the  servient  estate  of  his  property-rights, 
subject  and  in  subordination  to  the  easement.  Such,  however,  is  not 
the  character  of  the  easement  which  a  railroad  company  acquires  in 
the  land  covered  by  its  right  of  way.  As  said  in  Hazen  v,  Boston  & 
M.  R.  Co.,  2  Gray  574  :  *The  right  acquired  by  the  corporation, 
though  technically  an  easement,  yet  requires  for  its  enjoyment  a  use 
of  the  land,  permanent  in  its  nature  and  practically  exclusive.'  The 
same  view  was  taken  by  the  Supreme  Court  of  Vermont  in  Hurd  v- 
Rutland  &  B.  R.  Co.,  25  Vt.  116,  where,  in  discussing  the  interest 
obtained  by  a  railroad  company  in  its  right  of  way  by  condemnation, 
the  court  says :  *If  that  interest  is  regarded  as  a  mere  servitude  or 
easement,  the  land  nevertheless  becomes  so  far  the  property  of  the 
corporation  that  their  right  is  exclusive  in  its  use  and  possession  dur- 
ing its  existence,  as  much  so  as  that  of  the  owner  or  occupant  of  the 
adjoining  land.  Those  from  whom  the  land  was  taken  retain  no  right 
to  its  use  or  occupation  for  pasturage  or  otherwise.  The  object  for 
which  it  is  appropriated  and  used  is  wholly  inconsistent  with  such 
right  on  the  part  of  the  former  owner,  as  well  as  with  that  security  to 
themselves  and  safety  to  the  public  which  is  necessary  to  enable  the 
corporation  to  enjoy  the  franchises  granted  by  their  charter.' 

In  Jackson  v.  Rutland  &  B.  R.  Co.,  25  Vt.  150,  the  same  court,  speak- 
ing through  Mr.  Chibf  Justice  Redfiei^d,  says :  *The  railway  com- 
pany must,  from  the  very  nature  of  their  operations,  in  order  to  the 
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security  of  their  passengers,  workmen,  and  the  enjoyment  of  the 
road,  have  the  right  at  all  times  to  the  exclusive  occupancy  of 
the  land  taken,  and  to  exclude  all  concurrent  occupancy  by  the  former 
owners  in  any  mode  and  for  any  purpose/  (See  also  Troy  8l  B.  R.  Co. 
V,  Potter,  42  Vt.  265  ;  Kansas  C.  R.  Co.  v.  Allen,  22  Kan.  285. 

In  Illinois  C.  R.  Co.  v,  Godfrey,  71  111.  500,  this  court  held  that  the 
right  of  way  was  the  exclusive  property  of  the  railroad  company, 
upon  which  no  unauthorized  person  had  a  right  to  be  for  any  pur- 
pose ;  and  in  the  opinion  of  this  court  in  Chicago  &  M.  R.  Co.  v, 
Patchin,  16  111.  198,  it  is  said :  *I  presume  the  right  to  the  land  upon 
which  railroads  are  built  is  not  strictly  analogous  to  the  easement  of 
the  public  in  highways,  leaving  the  fee  in  the  owner  of  the  soil,  but 
is  an  absolute  ownership  in  fee  for  railroad  purposes.' 

While  we  are  not  disposed  to  hold  that  the  deed  from  Walker  to  the 
plaintiff  conveyed  to  the  plaintiff  an  estate  in  fee  in  the  right  of  way, 
it  is  clear  that  in  conveying  an  estate  which,  so  far  as  the  right  of 
possession  for  railroad  purposes  is  concerned,  had  most  of  the  quali- 
ties of  the  fee  ;  the  right  of  possession  thereby  conveyed  was  exclu- 
sive, and  was  wholly  inconsistent  with  the  subsequent  possession  of 
the  land,  or  any  part  of  it,  by  the  grantor  or  his  assigns,  for  pur- 
poses of  grazing  or  agriculture,  or  as  a  part  of  the  farm  to  which  it 
originally  belonged. 

The  possession  of  Walker  and  his  assigns  being  wholly  inconsist- 
ent with  the  plaintiff's  title,  and  having  been  held  under  a  claim  of 
title  on  their  part,  has  been  hostile,  and  has  constituted  an  adverse 
possession,  and,  such  possession  having  been  continued  for  more  than 
twenty  years,  the  plaintiff's  right  to  bring  its  action  for  the  recovery 
of  said  lands  is  barred  by  the  statute." 


NlCKOI^SON 
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{Supreme  Court  of  Minnesota,  July  /p,  igoo,) 

Injury  to  Child  on  Track— Failure  to  Fence.* — In  a  personal  injury 
case  brought  by  plaintiff  to  recover  for  damages  received  by  his  son, 
aged  5  years,  while  upon  defendant's  tracks,  it  is  held  that  the  trial 
court  erred  when  refusing  to  charge  the  jury,  as  requested  by  plain- 

*See  notes  at  end  of  case. 
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tiff's  counsel,  that  it  was  the  legal  and  absolute  duty  of  defendant 
railway  company  to  fence  its  tracks  at  the  point  where  the  boy 
first  walked  upon  the  tracks  and  at  the  point — a  short  distance  away 
— where  he  was  injured,  and  also  when  it  refused  to  charge  that 
the  failure  to  fence  at  these  points  was,  in  law,  evidence  of  negli- 
gence. 

Same — Same — Railroad  Yards. — The  mere  fact  that  these  points 
were  within  the  yard  limits  of  defendant  company  did  not  relieve  it 
of  the  statutory  duty  to  fence  its  tracks. 

Statutes. — I^aws  1897,  c.  346,  has  not  affected  that  part  of  Gen.  St. 
1894,  §  2695,  construed  in  Rosse  v.  Railway  Co.,  71  N.  W.  20, 68  Minn. 
216,  37  L.  R.  A.  591,  whereby  Fitzgerald  v.  Railway  Co.,  13  N.  W.  168, 
29  Minn.  336,  was  overruled  on  one  point. 

(Syllabus  by  the  Court.) 

Appeai,  by  plaintiff  from  St.  Louis  county  district  court. 
Reversed. 

John  Jenswold,  Jr,^  for  appellant. 

C.  W,  Bunn  and  J.  L.  Washburn^  for  respondent. 

CoLi^iNS,  J.*  This  is  a  personal  injury  case  brought  by 
the  plaintiff  to  recover  for  damages  received  by  his  minor  son, 
aged  5  years,  while  upon  the  defendant's  tracks,  to  which  he 
had  gone  shortly  after  leaving  the  plaintiff's  „  _  ^  . 
residence,  about  two  or  three  blocks  away.  The 
place  of  the  accident  was  within  the  city  limits  of  Duluth, 
and  some  two  or  three  hundred  feet  north  of  the  north  end  of 
the  Interstate  Bridge  between  West  Superior,  Wis.,  and 
Duluth,  Minn.,  across  the  Bay  St.  Louis.  Commencing  near 
the  bridge,  and  running  northerly,  are  defendant's  double 
tracks;  one  being  used  for  outgoing  trains,  and  one  for 
incoming.  South  of  the  point  of  the  accident  several  roads 
unite,  using  the  same  bridge  across  the  bay.  The  double 
tracks  extend  northerly  some  1,500  feet  to  the  switching  or 
freight  yards  of  the  defendant  company.  It  is  about  2  miles 
from  the  scene  of  the  accident  to  the  Duluth  Union  Depot. 
In  the  vicinity  of  the  bridge  and  northerly  there  are  many 
houses,  evidently  of  a  very  poor  character,  occupied  largely 
by  laboring  people.  For  some  distance  north  of  the  bridge, 
and  at  the  point  of  the  accident,  the  tracks  are  on  an  embank- 
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ment  15  feet  high  at  the  highest  point.  The  tracks  reach  the 
surface  before  coming  to  the  switch  or  freight  yard.  The 
defendant's  yard  extends,  in  name,  to  the  bridge;  but  it  is 
quite  evident  that  the  handling  of  freight  cars  for  switching 
purposes  is  all  done  several  hundred  feet  away,  in  and  near 
to  the  freight  yard,  and  that  if  any  switching  is  done  south 
thereof,  or  within  several  hundred  feet  of  the  place  of  the 
accident,  it  is  merely  incidental. 

There  are  a  large  number  of  assignments  of  error,  but,  as 
we  look  at  the  case,  we  are  required  to  consider  but  two. 
The  defendant's  tracks  are  not  fenced  north  of  the  bridge. 

The  court  was  requested  by  the  plaintiff's  coun- 
0^^-^^^  to  sel  to  charge  the  jury  that  it  was  the  legal  and 

absolute  duty  of  the  defendant  to  fence  its 
tracks  at  the  point  where  the  boy  first  walked  upon  the 
tracks,  and  at  the  point,  a  short  distance  away,  where  he  was 
injured;  and  the  court  was  also  requested  to  charge  that  the 
defendant's  failure  to  fence  the  tracks  at  these  points  was.  in 
law,  evidence  of  negligence.  The  court  refused  to  give  either 
of  these  requests,  but  left  the  question  of  negligence  for  the 
determination  of  the  jury  upon  all  of  the  facts.  We  think 
this  was  error.  The  evidence  in  xespect  to  the  necessity  and 
practicability  of  fencing  was  that  given  by  the  defendant's 
superintendent,  who  said  that  the  only  reason  why  the 
defendant  did  not  fence  at  this  particular  place  was  that  the 
track  crossed  a  good  many  streets,  which  would  have  to  be 
left  open,  so  that  the  fence  could  only  be  between  them,  and 
therefore  that  a  great  number  of  cattle  guards  would  be 
required,  which  would  be  dangerous  for  employees  while 
engaged  in  switching.  The  statutory  duty  of  the  defendant 
company  to  fence  its  tracks  is  imperative,  and  no  part  thereof 
is  excluded  in  terms.  Gen.  St.  1894,  §§  2692-2695;  Hurt  v. 
Railway  Co.,  39  Minn.  485,  40  N.  W.  613.  This  duty  applies 
as  well  within  the  limits  of  an  incorporated  city  as  without. 
Greeley  v.  Railway  Co.,  33  Minn.  136,  22  N.  W.  179.  There 
is  an  exception,  by  implication,  to  this  statutory  rule,  where 
public  necessity  or  convenience  requires  it,  such  as  station 
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grounds ;  but  the  burden  of  showing  that  it  is  not  bound  to 
fence  its  tracks,  where  unfenced,  rested  upon  the  company. 
Cox  V.  Railway  Co.,  41  Minn.  101,  42  N.  W.  924.  This 
implied  exception  has  been  held  as  to  such  places  as  depot 
and  station  grounds  used  for  the  convenience  of  passengers 
and  the  necessary  handling  of  freight.  This  is  as  far  as  this 
court  has  gone,  although  there  may  be  other  and  further 
exceptions, — such,  for  instance,  as  a  yard  used 
for  switching  purposes,  crossed  at  surface  by  SS^il^SSSa. 
streets.  Fencing  without  cattle  guards  on 
either  side  of  the  street  crossings  would  be  of  no  value  at 
such  places,  and  guards  would  prove  death  traps  to  switch- 
men, who,  in  such  yards,  have  to  do  a  large  part  of  their 
work  on  the  ground.  But  on  this  record  we  are  not  required 
to  consider  or  decide  what  the  statutory  duty  of  defendant 
company  may  be  in  respect  to  fencing  its  switch  or  freight 
yard  some  1,500  feet  away  from  the  scene  of  the  accident,  in 
which  yard  it  has  a  large  number  of  tracks  actually  and  con- 
stantly used  for  switching  or  transfer  purposes.  We  are  now 
considering  its  duty  at  the  point  where  the  boy  went  upon 
the  tracks  and  where  he  was  injured, — places  where  for  at 
least  three  or  four  hundred  feet  there  were  no  surface  cross- 
ings of  streets,  the  tracks  being  on  an  embankment,  which 
rendered  such  crossings  impracticable.  In  fact  the  crossing 
at  Oak  street,  the  place  where  the  boy  went  upon  the  tracks, 
was  under  the  latter.  No  reason  whatever  existed  for  omit- 
ting to  fence  at  this  place,  and,  so  far  as  we  can  discover, 
for  several  hundred  feet  northerly.  The  place  was  not 
within  any  exception  which  can  be  read  into  the  statute,  and 
it  was  error  to  refuse  the  requests  to  charge  we  have.re 
f erred  to. 

Sections  2692-2694  were  originally  sections  1-3,  Laws  1876, 
c.  24.  Another  section  of  the  chapter  just  mentioned  (section 
4)  was  amended  (Laws  1877,  c.  73)  so  that  all  companies 
failing  or  neglecting  to  fence  were  made  liable 

Btatttt68. 

for  all  damages   sustained   by  any  person  in 
consequence  of  such    failure  or  neglect.     By  another  act 


686  FENCES  Vol  XVm 

(NS) 

Notes 

(Laws  1877,  c.  107)  it  was  provided  that  a  legal  fence  could 
be  made  of  four  smooth  wires,  the  lower  one  to  be  not  less 
than  16  nor  more  than  20  inches  from  the  ground.  It  was 
then  held  (Fitzgerald  v.  Railway  Co.,  29  Minn.  336,  13  N. 
W.  168)  that  the  statute  imposed  no  liability  in  case  children 
were  injured  because  of  failure  or  neglect  to  fence.  But 
later,  in  Rosse  v.  Railway  Co.,  68  Minn.  216,  7  Am.  &  Eng, 
R.  Cas.,  N.  S.,  351,  71  N.  W.  20,  37  L.  R.  A.  591,  the  Fitz- 
gerald Case  was  overruled,  and  it  was  held  that  the  broad 
language  of  the  amendment  of  1877  to  the  statute  imposing 
liability  in  all  cases  was  sufficient  to  render  a  company  liable 
for  all  damages  in  case  of  a  failure  or  neglect  to  fence.  Pend- 
ing that  case,  and  shortly  before  its  decision,  there  was  passed 
by  the  legislature  chapter  346,  Gen.  Laws  1897 ;  and  it  is 
contended  that  by  reason  of  this  amendment  the  law  should 
now  be  construed  precisely  as  if  the  amendment  of  1877  had 
not  been  made,  that  the  only  object  and  effect  of  the  statute 
is  to  provide  damages  in  case  of  injury  to  domestic  animals, 
and  that  since  the  1897  amendment  no  recovery  can  be  had 
for  injuries  to  children  in  cases  based  upon  failure  or  neglect 
to  fence.  We  cannot  so  construe  the  law.  It  was  never  in- 
tended by  the  legislature  to  wipe  out  the  amendment  of  1877. 
Had  such  been  the  object  of  the  amendatory  statute,  which 
is  very  much  involved,  at  best,  the  purpose  would  have  been 
clearly  indicated,  not  left  in  doubt.  As  before  stated,  it 
was  the  duty  of  the  company  to  fence  its  tracks  at  this  par- 
ticular point.  The  court  should  have  charged  the  jury  that 
this  absolute  legal  duty  was  upon  the  defendant,  and  that  its 
failure  to  fence  was  evidence  of  negligence.  Order  reversed  ^ 
and  a  new  trial  granted. 

Lewis,  J.,  having  been  of  counsel,  did  not  sit. 


NOTES. 


Injuries  to  Children — Liability  as  Affected  by  Failure  to  Fence  Rail- 
road— Not  Required  to  Fence  against  Rational  Beings. — In  Nolan  v. 
New  York  and  New  Haven  R.  Co.,  53  Conn.  461,  25  Am.  &  Enff.  R* 
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Cas.  342,  the  persons  injured  were  two  boys,  one  seven  and  the 
other  ten  years  of  ag'e.  It  was  held  that  a  railroad  company  is  not  re- 
quired to  fence  its  tracks  ag'ainst  trespassers  ;  that  fences  are  required 
along  its  tracks  to  protect  animals,  not  rational  intelligent  beings ;  that 
the  rate  of  speed,  the  arrangement  of  tracks,  the  meeting  of  trains, 
and  the  absence  of  a  fence  are  not  circumstances  which  are  entitled 
to  much  more  weight  when  combined  than  when  taken  singly  ;  and 
so  far  as  they  do  strengthen  each  other  they  are  aflFected  by  the  fatal 
objection  that  the  supposed  duty  has  for  its  sole  object  the  protection 
of  wrong-doers,  or  at  least  of  persons  who  have  no  excuse  for  being 
in  the  way  of  passing  trains  ;  that  the  tender  age  of  the  person  injured 
can  have  no  effect  to  raise  a  duty  where  none  otherwise  existed  ; 
and  that,  where  certain  duties  exist,  although  infants  may  require 
greater  care  than  adults,  precautionary  measures  for  the  protection 
of  the  public  must  as  a  rule  have  reference  to  all  classes  alike. 

Same — Same — Failure  to  Fence  as  Negligence. — In  Rosse  v,  St. 
Paul  &  D.  Ry.  Co.  (Minn.),  7  Am.  &  lE,ng,  R.  Cas.,  N.  S.,  351,  it  was 
held  (overruling  Fitzgerald  v.  Railway  Co.,  8  Am.  &  Bng.  R.  Cas. 
310,  13  N.  W.  168,  29  Minn.  336),  that  the  statute  requiring  railway 
companies  to  fence  their  roads  is  not  exclusively  designed  to  prevent 
domestic  animals  from  straying  upon  the  track ;  that  where  a  young 
child,  which  is  non  sui  juris,  strays  upon  the  track,  in  consequence 
of  the  failure  of  a  railroad  company  to  erect  a  fence  as  required  by 
the  statute,  and  is  injured  by  a  train,  the  company  is  liable  to  it  for 
the  injury. 

Same — Same — Failure  to  Fence  Considered  in  Determining  Exist- 
ence of  Negligence. — In  an  action  for  negligently  running  over  a 
child  two  and  a  half  years  of  age  on  its  track,  it  may  be  shown  that 
the  railroad  company  failed  to  fence  its  tracks  as  required  by  the 
statute.  Keyser  v,  Chicago  &  G.  T.  Ry.  Co.  (Mich.),  19  Am.  &  Eng. 
R.  Cas.  91,  56  Am.  Rep.  405.  In  this  case  it  was  said  in  de- 
livering the  opinion :  **The  next  subject  claiming  attention  is. 
that  relating  to  fences.  Was  the  omission  of  the  company  to 
fence  its  track  proper  matter  to  be  taken  into  consideration 
by  the  jury  upon  the  subject  of  negligence  on  the  part  of 
defendant?  I  think  it  was,  and  that  the  question  was  substan- 
tially settled  in  this  court  in  the  case  of  Marcott  v,  Marquette, 
H.  &  O.  R.  Co.,  47  Mich.  9,  4  Am.  &  Eng.  R.  Cas.  548.  In  that  case 
this  court,  in  speaking  of  the  requirement  to  fence  the  track,  said  the 
propriety  of  fencing  4s  explicitly  declared  (in  the  statute),  and  the 
company  required  to  use  diligence  not  to  incur  risks  from  the  want  of 
it.'  And  again,  when  the  same  case  was  before  this  court  (49  Mich. 
99,  8  Am.  i&Eng.  R.  Cas.  306)  it  held  that  a  charge  to  the  jury  to  the 
effect  *that  if  a  construcion    of  a  fence  at  the  place  of  injury  would 
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have  prevented  the  accident  and  saved  the  child,  then  it  was  negli- 
g-ent  in  defendant  not  to  have  had  a  fence  there,'  was  eminently 
fair,  referring  to  the  charge  requested  by  plaintiff's  counsel. 

The  object  of  the  statute  requiring  the  company  to  fence  its  track 
was  to  prevent  injury  from  passing  trains  to  persons  and  animals 
coming  upon  and  using  the  same,  and  when  an  injury  occurs  without 
fault  of  the  plaintiff  to  either  in  consequence  of  the  neglect  of  the 
company  to  maintain  the  required  fence,  it  must  be  held  such  negli- 
gence as  will  authorize  a  remedy.  The  child  in  this  case  was  too 
young  to  know  or  understand  anything  of  the  danger  or  consequences 
of  going  upon  the  track  before  a  passing  train,  and,  of  course,  no 
wrong,  fault,  or  negligence  could  properly  be  attributed  to  him  in 
going  whers  he  did,  or  in  doing  what  he  did."  See  also,  Stuett- 
gen  V,  Wisconsin  Cent.  R.  Co.,  80  Wis.  498;  Isabel  v,  Hannibal,  etc., 
R.  Co.,  60  Mo.  475. 

Chila  Straying  on  Track  through  Defective  Gate  in  Right  of  Way 
Fence.— In  Stuettgen  v,  Wisconsin  Central  R.  Co.  (Wis.),  SO  N.  W, 
Rep.  407,  the  action  was  brought  to  recover  damages  against  the 
defendant  company  for  the  negligent  killing  of  plaintiff's  son,  a  child 
about  two  years  of  age.  The  defendant's  negligence  was  predicted 
upon  an  alleged  defective  gate  in  its  right  of  way  fence  through, 
which  the  child  strayed.  The  question  was  whether  the  child  went 
upon  the  track  through  the  open  gate  or  through  an  open  space  at 
the  end  of  the  gate  when  closed.  Two  witnesses  testified  that  they 
passed  through  the  gate  and  closed  it  a  few  hours  before  the  accident, 
and  two  of  defendant's  section  men  testified  that  they  closed  the  gate 
shortly  after  it  occurred.  Held^  that  the  jury  was  justified  in  find- 
ing that  the  gate  was  closed  at  the  time  of  the  accident ;  held^  also 
that  the  defendant  was  guilty  of  negligence  in  not  repairing  the  de- 
fect in  the  gate  which  had  existed  for  several  months  and  which  the 
section  men  had  been  asked  to  repair  several  times. 

Same — Same — Absence  of  Statute — Whether  Failure  to  Fence 
Negligence— Instruction. — In  an  action  against  a  railway  company 
for  the  negligent  killing  of  a  child  upon  the  track,  where  there  was 
no  statute  requiring  a  railroad  company  to  fence  its  track  for  the 
prevention  of  personal  injuries,  a  charge  that  if  a  fence  would  have 
prevented  such  injury  it  was  negligent  not  to  have  had  it,  is  all  that 
can  be  asked  in  an  action  therefor  against  the  company.  Marcott  v, 
M.,  H.  &  O.  R.  Co.  (Mich.),  8  Am.  8l  Eng.  R.  Cas.  306. 

Same  —  Same  —  Where  Fence  Required  by  City  Ordinance. — 
Where  an  ordinance  required  such  sufficient  walls  and  fences  to  be 
maintained  by  a  railroad  as  would  secure  persons  and  property  from 
danger,  and  a  child  playing  in  a  public  park  strayed  upon  the  railway 
and  was  injured,  held^  that  it  was  a  question  of  fact  for  the  jury 
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whether  the  absence  of  a  fence  was  the  cause  of  the  mishap.  It  is 
not  necessary,  in  order  to  charg-e  the  company  with  the  responsibility, 
that  its  negligence  should  be  the  efficient  cause  of  the  injury ;  if  the 
injury  would  not  ha\:e  occurred  but  for  such  neg'ligence,  that  is 
enough.  Hayes  v,  Michigan  Cent.  R.  Co.,  15  Am.  &  Kng.  R.  Cas.  394, 
17  Fed.  Rep.  136,  111  U.  S.  228. 

Same — Same — Statute  Making  Railroad  Liable  for  Injuries  to  Stock 
in  Absence  of  Fence.— Section  1289  of  the  Code  of  Iowa,  providing 
that  **any  corporation  operating  a  railway,  that  fails  to  fence  the 
same  against  live  stock  running  at  large,  at  all  points  where  such 
right  to  fence  exists,  shall  be  liable  to  the  owner  of  any  such  stock 
injured  or  killed  by  reason  of  the  want  of  such  fence,  or  for  the  value 
of  the  property  or  injury  caused,  unless  the  same  was  caused  by  the 
willful  act  of  the  owner,  or  his  agent,"  imposes  no  absolute  duty  upon 
a  railway  company  to  fence  its  track,  and  it  cannot  be  held  liable 
thereunder  for  an  injury  to  an  infant  child  caused  by  the  absence  of 
such  fence  alone.  Walkenhauer  v.  Chicago,  B.  &  Q.  Ry.  Co.  (C.  C), 
15  Am.  &  Bng.  R.  Cas.  490.  See  also,  Morrissy  v.  Providence,  etc., 
R.  Co.  (R.  I.),  3Atl.  Rep.    10 ;  Smith   v.Tupp,  13  R.  I.  152. 
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V. 

Illinois  Cent.  R.  Co. 

{Court  of  Appeals  of  Kentucky^  May  i6,  /poo,) 

Trespassers  on  Track— Duty  of  Railroad.*— Those  in  charge  of  a 
railroad  train,  on  seeing  a  trespasser  on  the  track,  have  a  right  to 
assume  that  he  will  get  out  of  the  way,  and  need  take  no  steps  to  stop 
the  train,  or  to  avoid  injury  to  him,  unless  they  have  reason  to 
believe  that  he  is  not  aware  of  the  danger,  or  unable  to  protect  him- 
self. 

Same — Speed  in  Violation  of  Ordinance.f — In  an  action  for  injuries 
to  a  trespasser  on  a  railroad  track  by  a  train,  the  fact  that  the  train 
was  running  at  a  rate  of  speed  prohibited  by  an  ordinance  of  the  city 
in  which  the  accident  happened  does  not  constitute  negligence. 

♦See Baltimore  &  O.  R.  Co.  v,  Hellenthal  (C.  C.  A.),  13  Am.  &  Eng. 
R.  Cas.,  N.  S.,  774,  ^nd  foot-note. 

fSee  Chicago  &  A.  R.  Co.  v.  Winters  (111.),  12  Am.  &  Eng.  R.  Cas., 
N.  S.,  93,  and  notes,  103. 

18  (N  S)  A  &  E  R  Cas— 44 
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AppBAiy  by  plaintiff  from  McCracken  county  circuit  court. 
Ajffirmed. 

John  G,  Miller^  for  appellant. 

Quigley  &  Quigley  and  Pirtle  &  Trabue,  for  appellee. 

HoBSON,  J.  This  action  was  filed  by  appellant  to  recover 
for  the  death  of  his  intestate  by  reason  of  the  alleged  negli- 
gence of  appellee,  and  at  the  conclusion  of  the  evidence  offered 
by  him  on  the  trial  the  court  peremptorily  instructed  the 
jury  to  find  for  the  appellee,  which  was  done.  The  deceased, 
George  Ward,  was  a  colored  man,  about  70  years  of  age. 
He  was  passing  through  the  yard  of  appellee,  in  Paducah, 
about  2  o'clock  in  the  afternoon,  on  his  way  home.  There 
are  a  number  of  tracks  at  the  point.  He  was  walking  on  a 
side  track,  and  got  off  this  to  let  a  train  pass.  The  ground 
between  this  side  track  and  the  main  track  was  level,  but  on 
the  opposite  side  of  the  main  track  was  a  ditch  8  or  10  feet 
deep,  the  bank  of  which  sloped  up  close  to  the  main  track. 
The  deceased  stopped,  and  picked  up  some  strings,  which  he 
put  in  a  basket  he  had  with  him.  He  also  picked  up  a  piece 
of  board,  about  four  feet  long,  and  with  that  on  his  shoulder 
walked  obliquely  across  the  main  track  to  the  far  side  next 
to  the  ditch,  and  continued  along  the  track  on  that  side.  A 
train  was  approaching  him  in  front,  and  in  plain  view  for  at 
least  a  mile.  According  to  the  testimony  of  one  witness 
who  saw  the  occurrence,  after  he  crossed  the  main  track  he 
was  far  enough  from  the  track,  as  the  witness  then  thought, 
to  escape  being  hit  by  the  train;  and,  just  as  the  train 
reached  him  he  turned,  **and  sorter  staggered,  but,*  if  he  had 
made  one  more  step,  he  would  have  got  down  the  ditch." 
According  to  another  witness,  he  was  walking  slowly  along 
the  track,  and,  in  the  words  of  the  witness,  ''he  got  over  and 
stepped  back  up  there.  He  stepped  back,  and  the  train 
struck  him.''  The  witness  saw  him  step  off,  and  then  step 
back  on,  and  turned  away  to  keep  from  seeing  the  engine 
strike  him.     He  was  struck  by  the  bumper  on  the  side  of  the 
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eng^ine  as  it  passed  him,  and  from   the  concussion  and  fall 
received  injuries  from  which  he  died.     The  circumstances  of 
the  case  lead  irresistibly  to  the  conclusion  that  the  old  man 
did  not  want  to  go  down  into  the  ditch,  and   supposed  that 
he  was  far  enough  off  for  the  train  to  pass  him,  for  he  turned 
sideways  just   as  the  train   reached  him,  and   was  struck  by 
the  bumper  on  the  arm.     The   proof  shows  that  the  bell  of 
the  engine  was  ringing.     It  had  whistled  for  the  street  cross- 
ing about  100  yards  away,  and  was  directly  in  front  of  him> 
and  in  open  daylight.     The  rule  is  well  settled  in  this  state 
that  those  in  charge  of  a   railroad    train,   on  seeing  a   tres- 
passer on  the  track,  have  a  right  to   assume  that   he   will 
get  out  of  the   way,  and   need  take  no  steps 
to   stop  the  train,  or  to   avoid  injury  to   him,  tS?£-5u^'S^ 
unless    they   have  reason  to  believe  that  he 
is   not   aware   of  the   danger,    or    unable   to    protect   him- 
self.    Under  this  rule,   on  the  facts   of   this  case   the  per- 
emptory instruction  was  properly  given.     But  it  is  insisted 
that  the  train   was  running  faster  than  the  ordinances   of 
the  city   allowed    it  to  run,  and  that  this   constitutes   such 
negligence  as  to  make  the  appellee  liable.     While  there  is  a 
conflict   of  authority  as  to  the  effect  of  munic- 
ipal ordinances  in  cases   of  this  character,  the  v^JttJfSf*^*" 
rule  is  well  settled  in  this  state  that  such  ordi-         "****' 
nances  are  not  admissible,   and  that  running  in  violation 
of  them   is   not   negligence.     Railroad  Co.  z/.  Dalton  (Ky.), 
43  S.  W.  431;  Dolfinger  v.  Fishback,  12  Bush  474.     Judg- 
ment affirmed. 
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Southern  Ry.  Co. 

V. 

Harbin. 

(Supreme  Court  of  Geor^a,  May  14,  igoo.) 

Injury  to  Employee — Employer's  Liability  Act — Contributory  Negli- 
gence.*— The  Alabama  statute,  now  embodied  in  section  2590  of  the 
Code  of  that  state,  rendering  a  master  or  employer  liable  to  a  servant 
for  an  injury  ''caused  by  reason  of  any  defect  in  the  construction  of 
the  ways,  works,  machinery  or  plant  connected  with  or  used  in  the 
business  of  the  master  or  employer,"  does  not  prevent  the  defendant 
in  an  action  brought  under  this  statute  from  setting  up  as  a  defense 
that  there  was  contributory  negligence  on  the  part  of  the  plaintiff. 

Case  at  Bar. — ^The  evidence  in  this  case  demanded  a  verdict  for  the 
defendant. 

(Syllabus  by  the  Court.) 

Error  by  plaintiff  from  Floyd  county  city  court,  /^e- 
versed, 

Shumate  &  Maddox,  for  plaintiff  in  error. 

Fouche  &  Fouche,  for  defendant  in  error. 

Lumpkin,  P.  J.  The  plaintiff  below  was  an  employee  of 
the  Southern  Railway  Company.  While  engaged  with  some 
of  his  fellow  servants  in  shoving  a  loaded  push  car  over  a 
trestle  upon  one  of  the  company's  lines  in  the  state  of 
Alabama,  he  fell  to  the  ground,  and  was  very  seriously 
injured.  He  brought  an  action  against  the  company,  alleg- 
ing that  his  injuries  were  occasioned  because  of  the  rottenness 
of  a  wooden  guard  rail  fastened  to  cross-ties  constituting  a 
part  of  the  trestle  in  question.  His  particular  complaint  was 
that,  because  of  the  defectiveness  of  this  guard  rail,  it  gave 
way  under  one  of  his  feet,  and  in  consequence  he  was  pre- 
cipitated from  the  trestle.     The  plaintiff  predicated  his  action 

♦See  note  at  end  of  case. 
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upon  a  statute  of  the  state  of  Alabama,  now  embodied  tn 
section  2590  of  the  Alabama  Code,  which,  among  other 
things,  declares  that :  **When  a  personal  injury  is  received 
by  a  servant  or  employee  in  the  service  or  business  of  the 
master  or  employer,  the  master  or  employer  is  liable  to  such 
servant  or  employee  as  if  he  were  a  stranger,  and  not  engaged 
in  such  service  or  employment,  in  the  cases  following :  (l) 
When  the  injury  is  caused  by  reason  of  any  defect  in  the  con- 
struction of  the  ways,  works,  machinery  or  plant  connected 
with  or  used  in  the  business  of  the  master  or  employer.** 
There  was  a  verdict  for  the  plaintiff,  and  the  defendant  filed 
a  motion  for  a  new  trial ;  alleging  that  the  verdict  was  con  - 
trary  to  law  and  to  the  evidence  and  to  the  charge  of  the 
court.  The  motion  also  assigned  error  upon  various  rulings 
made  during  the  trial.  We  shall  not,  however,  undertake  to 
deal  with  the  special  grounds  of  the  motion,  because  we  are 
clearly  of  the  opinion  that  upon  the  merits  the  plaintiff's 
recovery  is  not  maintainable. 

The  evidence  for  the  defendant  tended  strongly  to  show 
that  the  guard  rail  in  question  was  sound  and  free  from  defect, 
and  that  the  plaintiff's  fall  was  purely  attributable  to  accident 
or  to  carelessness  on  his  part.  On  the  other  hand,  the  evi- 
dence introduced  in  behalf  of  the  plaintiff  was  fully  sufficient 
to  warrant  a  finding  that  the  guard  rail  wasVotten  and  defect- 
ive as  alleged.  We  will  therefore  assume  this  to  be  the 
truth  of  the  case,  accepting  as  correct  the  conclusion  which 
the  jury  evidently  reached  as  to  this  matter.  It  further 
appeared,  however,  from  clear  and  undisputed  evidence, 
including  the  plaintiff's  own  testimony  as  a  witness,  that  he 
was  fully  aware  of  the  condition  of  the  rail,  and  deliberately 
stepped  upon  it.  with  the  knowledge,  as  he  himself  stated, 
that  it  was  rotten  and  apparently  unsound.  The  only  fair 
and  reasonable  inference  deducible  from  the  plaintiff's  testi- 
mony as  to  this  matter  is  that  he  deliberately  and  intention- 
ally stepped  upon  a  piece  of  timber  which  he  knew  to  be 
rotten,  without  taking  any  precaution  whatever  to  test  its 
capacity  to  sustain  his  weight.     Other  evidence  at  the  trial 
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which  was  practically  undisputed,  established  the  proposi- 
tion that,  in  walking  over  the  trestle  for  the  purpose  of 
pushing  the  car,  the  hands  engaged  could  wAlk  upon  the 
cross-ties  between  the  iron  rails,  or  upon  the  guard  rail,  which 
was  outside  of  the  iron  rails  and  very  near  to  the  ends  of  the 
cross-ties,  but  that  the  former  was  obviously  the  safer  and 
better  way  of  going  over  the  trestle  and  doing  the  work  of 
pushing  the  car.  It  also  appeared  that  the  plaintiff  was 
nearly  20  years  of  age,  and  that  he  had  had  some  experience 
in  doing  such  work  as  that  in  which  he  was  engaged  at  the 
time  he  received  the  injuries  of  which  he  complains. 

The  case  necessarily  turns  upon  the  construction  which 
should  be  placed  upon  the  Alabama  statute  as  applied  to  the 
facts  above  set  forth.     It  therefore  seems  entirely  proper  for 

us  to  follow  the  decisions  which  have  been  ren- 
pioyS-Kmpioy-    dercd  by  the    supreme  court  of   Alabama  with 

or's  lilabUity  Act 

NSSSnoJ?'^      reference   to  this  very    statute,   and   so   doing 

leads,  we  think,  to  the  conclusion  that  the 
plaintiff  was  not  entitled  to  a  verdict.  In  the  case  of 
Wilson  V.  Railroad  Co.,  85  Ala.  269,  4  South.  701,  which 
was  an  action  for  personal  injuries  by  an  employee  against 
the  defendant  company,  it  was  held  that  ''under  statutory 
provisions,  as  at  common  law,  contributory  negligence  is  a 
defense  to  such  action."  In  that  case  the  court,  speaking 
through  Judge  Clopton,  discussed  the  statute  with  which 
we  are  now  dealing,  and  distinctly  held  that,  notwithstanding 
its  enactment,  the  plaintiff's  right  of  recovery  was  defeated 
by  his  own  negligence  contributing  to  the  bringing  about  of 
the  injury  of  which  he  complained.  Again,  in  Railroad  Co. 
V.  Walters,  91  Ala.  435,  8  South.  357,  the  same  court  ruled 
that,  "in  an  action  for  damages  against  the  employer  on 
account  of  personal  injuries  received  by  plaintiff  or  his  intes- 
tate while  in  the  performance  of  the  duties  of  his  employment 
(Code,  §  2590),  the  defense  of  contributory  negligence  is 
available,  as  in  an  action  at  common  law."  We  may  there- 
fore take  it  as  established  by  the  decisions  of  the  highest 
court  of  Alabama  that  an  employee  is  not  entitled  to  recover 
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damages  for  personal  injuries  when  he  negligently  contrib  - 
uted  to  the  bringing  about  of  the  same.  Had  the  plaintiff 
been  an  adult,  it  is  clear  that  his  right  to  a  recovery  would 
have  been  defeated  because  he  voluntarily  assumed  a  danger- 
ous risk,  and  in  so  doing  did  not  exercise  the  diligence  which 
the  law  requires  of  every  person  of  full  age  and  sound  mind. 
It  would  be  a  strain  to  hold  that  this  particular  plaintiff  did 
not  fall  within  this  rule;  for,  though  not  quite  of  age,  it 
appears  that  he  was  a  stalwart  young  man,  of  at  least  ordi< 
nary  intelligence,  and,  in  view  of  his  experience,  ought  to  have 
known,  and  doubtless  did  know,  fully  as  well  as  a  man  who 
had  attained  his  majority,  that  the  experiment  upon  which 
he  ventured  was,  according  to  his  own  version  of  the  trans- 
action, extremely  hazardous. 

But,  aside  from  this,  the  defense  rests  upon  another 
ground.  As  above  stated,  it  was  shown  that  there  were  two 
ways  of  walking  across  the  trestle  and  pushing  the  car,  one 
of  which  was  safer  and  better  than  the  other,  and  that  this 
fact  was  obvious  to  the  plaintiff .     He  neverthe- 

'^  Case  at  Bar. 

less  voluntarily  chose  the  more  dangerous  way. 
In  this  connection  we  cite  a  decision  of  the  Alabama  court 
rendered  in  the  case  of  Railroad  Co.  v.  George,  94  Ala.  200, 
10  South.  145,  in  which  it  was  held  that :  **If  there  are  two 
apparent  ways  of  discharging  the  required  service,  one  more 
dangerous  than  the  other,  the  employee  is  bound  to  select 
the  latter,  and  is  guilty  of  such  negligence  as  will 
bar  an  action  for  damages  if  he  selects  the  former  and  is 
thereby  injured ;  and  if  the  danger  is  so  imminent  and  appar- 
ent, in  either  way,  that  a  careful  and  prudent  man  would  not 
incur  the  risk,  he  cannot  recover,  unless  the  evidence  shows 
that  the  injury  was  caused  by  the  reckless,  wanton,  or  will- 
ful negligence  of  the  defendant's  employees.*'  To  the  same 
effect,  see,  also.  Railroad  Co.  v.  Walters,  supra^  and  Rail- 
road Co.  V.  Graham,  94  Ala.  545,  10  South.  283. 

The  superior  court  ought  to  have  sustained  the  motion  for 
a  new  trial  on  the  general  grounds  contained  therein.  Judg- 
ment reversed.  All  the  justices  concurring,  except  Fish,  J., 
absent  on  account  of  sickness. 
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Employer's  Liability  Acts— Contributory  Negligence. — That  the 
contributory  negligence  of  the  employee  shall  serve  as  a  bar  to  his 
claim  under  such  statutes  is  settled  by  the  provisions  of  some  statutes 
and  by  the  construction  put  upon  others.  Rev.  Stat.  Wisconsin, 
1878,  p.  530,  §  1816 ;  Georgia  Code  of  1873,  §  3036,  p.  528.  See,  also, 
Gumz  V,  Chicago,  etc.,  R.  Co.,  52  Wis.  672,5  Am.  &  Eng.  R.  Cas.  583 ; 
Missouri  Pacific  R.  Co.  v,  Makey,  33  Kan.  298,22  Am.  &  Eng.  R.  Cas. 
306. 

If  an  employee  is  himself  guilty  of  negligent  omission  of  duty, 
although  working  in  accordance  with  directions  from  a  fellow  servant 
having  authority  to  direct  him,  he  cannot  recover  under  Ala.  Laws 
1884-5,  p.  115,  §  1,  subd.  3,  authorizing  a  recovery  when  the  injury  is 
caused  by  the  act  or  omission  of  any  person  in  the  employment  of  the 
master  done  or  made  in  obedience  to  particular  instructions  given 
him  by  any  person  delegated  with  the  authority  of  the  master  in  that 
behalf.  Postal  Teleg.  Cable  Co.  v,  Hulsey,  22  So.  Rep.  854, 115  Ala. 
193. 

Under  the  Florida  statute  of  1887,  changing  the  common-law  rule 
of  the  liability  of  railroad  companies  for  an  injury  resulting  to  one 
employee  through  the  negligence  of  another,  an  employee  cannot 
recover  damages  from  the  company  for  injuries  sustained  by  him  on 
account  of  the  negligence  or  carelessness  of  another  employee,  unless 
wholly  without  fault  himself,  even  though  in  performing  the  act 
that  results  in  the  injury  he  was  acting  under  the  orders  of  a  supe- 
rior.    Duval  V,  Hunt,  34  Fla.  85,  15  So.  Rep.  876. 

To  entitle  an  employee  to  recover  damages  from  his  employer  for 
personal  injuries  caused  by  the  negligence  of  another  employee, 
under  the  provisions  of  chapter  4071,  Acts  1891,  the  plaintiff  must 
himself  have  been  free  from  fault.  Florida  C.  &  P.  R.  Co.  v,  Mooney, 
40  Fla.  17,  12  Am.  &  Eng.  R.  Cas.,  1^.  S.,  721. 

Under  Ga.  Civil  Code  §  2323,  providing  that  "if  the  person  injured 
is  himself  an  employee  of  the  company,  and  the  damage  was  caused 
by  another  employee,  and  without  fault  or  negligence  on  the  part  of 
the  person  injured,  his  employment  by  the  company  shall  be  no  bar 
to  the  recovery,"  the  employee  must  himself  be  free  from  fault  and 
if  the  injury  is  sustained  by  him  in  consequence  of  any  fault  or  neg- 
ligence on  his  part,  he  cannot  recover.  Walker  ».  Atlanta,  etc,  R. 
Co.,  103  Ga.  820, 11  Am.  &  Eng.  R.  Cas.,  N.  S.,  498. 

Under  N.  Car.  Priv.  Laws  1897.  chap.  56,  providing  that  a  railroad 
employee  injured  by  the  negligence  of  a  fellow  servant  may  maintain 
an  action  therefor,  the  defendant  company  is  not  prevented  from 
setting  up  the  plaintiff's  contributory  negligence.  Hancock  v.  Nor- 
folk &  W.  R.  Co.,  32  S.  E.  Rep.  679. 
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Louisville  &  N.  R.  Co. 

V. 

Lanspord. 

{Circuit  Court  of  Appeals,  Fifth  Circuit,  May  <?,  igoo,) 

Death  by  Wrongful  Act — Punitive  Damages — Construction  of  State 
Statute — Following  State  Decisions.* — The  court  of  last  resort  of 
Alabama  has  uniformily  construed  the  section  of  the  state  Code 
derived  from  the  act  of  February  5, 1872,  entitled  "An  act  to  prevent 
homicides"  as  allowing  exemplary  or  punitive  damages;  and  has 
held  it  to  be  valid.  And  such  construction  and  holding  are  binding 
in  an  action  in  a  federal  court  against  a  foreign  railroad  company 
for  the  death  of  a  passenger  in  a  railroad  accident  in  Alabama. 

• 

Error  by  defendant  to  the  circuit  court  of  the  United  States 
for  the  Southern  division  of  the  Northern  district  of  Alabama. 
Reversed, 

W.  A.  Walker  {Mitchell  A.  Porter  and  Wm,  M.  Walker, 
on  the  brief),  for  plaintiff  in  error. 

Frank  S.  White  and  A,  O.  Lane  {Felix  Blackburn,  on  the 
brief) ,  for  defendant  in  error. 

Before  Pardee,  McCormick,  and  Shelby,  Circuit  Judges. 

Shelby,  Circuit  Judge.  Wiley  G.  Lansford,  as  the  ad- 
ministrator of  the  estate  of  L.  W.  Martin,  deceased,  brought 
this  action  in  the  city  court  of  Birmingham,  Ala.,  against  the 
Louisville  &  Nashville  Railroad  Company.  The  defendant, 
being  a  Kentucky  corporation,  removed  the  suit  to  the  cir- 
cuit court  of  the  United  States  for  the  Southern  division  of 
the  Northern  district  of  Alabama.  The  action  was  for  $40,- 
000,  as  damages  for  the  alleged  wrongful  death  of  the  plain  < 
tiff's  intestate,  a  passenger  on  the  defendant's  passenger  train. 

*A8  to  whether  exemplary  damages  are  recoverable  for  wrongful 
death,  see  extensive  note,  13  Am.  &  Eng.  R.  Cas.,  N.  S.,  552  et  seq. 
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The  evidence  tended  to  show  that  the  defendant  company 
was  engaged  in  operating  railroads,  as  a  common  carrier  of 
freight  and  passengers;  apart  of  its  lin^ running  from  Bir- 
mingham to  Blockton,  Ala.  On  the  line  was  a  long  bridge, 
about  110  feet  high,  commonly  called  the  **Cahawba  River 
Bridge."  On  the  27th  of  December,  1896,  Martin  took 
passage  on  one  of  the  defendant's  trains  as  a  passenger  from 
Birmingham  to  Blockton.  When  the  train  was  passing  over 
the  bridge,  it  collapsed  and  carried  part  of  the  train  with  it 
into  the  bed  of  the  river ;  falling  about  110  feet.  The  train 
was  demolished,  and  the  plaintiff's  intestate  was  killed.  The 
part  of  the  train  which  fell  was  destroyed  by  fire.  The  body 
of  the  plaintiff's  intestate  was  found  in  the  wreckage  and 
was  identified.  The  defendant  offered  evidence  tending  to 
show  that  the  bridge  was  strong  and  in  good  condition.  The 
plaintiff  offered  evidence  in  rebuttal  tending  to  show  that  the 
timbers  in  the  bridge  at  the  place  where  the  train  went  through 
were  in  a  rotten  condition,  and  that  some  of  the  iron  of  which 
the  bridge  was  composed  had  old  breaks  in  it,  and  that  the 
bridge  would  sway  six  inches  from  one  side  to  the  other  when 
trains  were  passing  over  it.  The  question  of  negligence  vel 
non  was  left  to  the  jury.  The  jury  found  for  the  plaintiff, 
and  assessed  his  damages  at  $7,662.50.  Judgment  was  en- 
tered on  the  verdict,  and  this  writ  of  error  was  sued  out  to 
reverse  the  judgment. 

At  the  request  of  the  plaintiff  the  court  charged  the  jury 
that  the  measure  of  damages  in  the  case  was  punitive  and 
exemplary.  The  court  instructed  the  jury  to  the  same  effect 
in  the  general  charge.  To  the  giving  of  these  instructions 
the  defendant  excepted.  The  question  of  the  correctness  of 
these  charges  is  here  raised  by  several  assignments  of  error. 

At  common  law  no  action  would  lie  for  a  wrongful  injury 
causing  death.  The  right  of  action  in  this  case,  therefore, 
is  entirely  dependent  upon  a  statute.  The  following  is  the 
statute  under  which  the  suit  is  brought : 

**  Action  for  Wrongful  Act,  Omission,  or  Negligence  Caus- 
ing Death.      A  personal  representative  may   maintain  an 
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action,  and  recover  such  damages  as  the  jury  may  assess,  for 
the  wrongful  act,  omission,  or  negligence  of  any  person  or 
persons,  or  corporation,  his  or  their  servants  or  agents, 
whereby  the  death  of  his  testator  or  intestate  was  caused,  if 
the  testator  or  intestate  could  have  maintained  an  action  for 
such  wrongful  act,  omission,  or  negligence,  if  it  had  not 
caused  -death ;  such  action  shall  not  abate  by  the  death  of  the 
defendant,  but  may  be  revived  against  his  personal  represen- 
tative; and  may  be  maintained  though  there  has  been  no 
prosecution,  or  conviction,  or  acquittal  of  the  defendant  for 
such  wrongful  act,  or  omission,  or  negligence;  and  the  dam- 
ages recovered  are  not  subject  to  the  payment  of  the  debts  or 
liabilities  of  the  testator  or  intestate,  but  must  be  distributed 
according  to  the  statute  of  distributions.  Such  action  must 
be  brought  within  two  years  from  and  after  the  death  of  the 
testator  or  intestate.''     Code  Ala.  1896,  §  27. 

The  question  here  presented  for  our  consideration  is  whether 
the  damages  to  be  assessed  under  this  statute  are  punitive  or 
merely  compensatory.  As  indicating  the  purpose  and  mean- 
ing of  the  legislature  of  Alabama  in  conferring  the  right  of 
action  for  injuries  causing  death,  it  should  be  noted  that  the 
titles  of  the  several  acts  on  the  subject  indicate  that  its  pur- 
pose was  to  prevent  homicides.  The  act  authorizing  actions  for 
wrongful  injuries  causing  death,  approved  February  21, 1860, 
is  entitled  **An  act  to  prevent  homicides."  Acts  Ala.  1859- 
60,  p.  42.  This  act  was  subsequently  repealed.  The  section 
of  the  Code  under  consideration  is  derived  from  the  act  of 
February  5, 1872,  which  was  also  entitled  **An  act  to  prevent 
homicides."  Acts  Ala.  1871-72,  p.  83.  The  act  as  origi- 
nally passed  provided  that  the  personal  representative  of  the 
person  whose  death  was  caused  by  the  wrongful  act  might 
recover  **such  sum  as  the  jury  deem  just."  As  the  act  now 
appears  in  the  Code,  it  allows  a  recovery  of  **such  damages 
as  the  jury  may  assess."  The  change  is  immaterial.  Rail- 
road Co.  z/.  Freeman,  97  Ala.  289,11  South.  800.  In  1877 
the  question  came  before  the  supreme  court  of  Alabama  as  to 
the  proper  construction  of  this  statute,  on  the  question  of  the 
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measure  of  damages.  The  action  was  by  the  administratrix 
for  the  recovery  of  damages  for  the  killing  of  her  intestate. 
Judge  Stonb,  delivering  the  opinion  of  the  court,  said : 

*' Charge  4  fixes  an  erroneous  measure  of  damages,  and  was 
rightly  refused  on  that  account,  although  in  other  respects 
it  may  have  asserted  correct  legal  principles.  Lacerated 
feelings  of  surviving  relations,  and  mere  capacity  of 
deceased  to  make  money  if  permitted  to  live,  do  not  consti- 
tute the  measure  of  recovery  under  the  act  of  February  5, 1872 . 
Prevention  of  homicide  is  the  piirpose  of  the  statute,  and  this 
it  proposes  to  accomplish  by  such  pecuniary  mulct  as  the 
jury  *deem  just.'  The  damages  are  punitive,  and  they  are 
none  the  less  so  in  consequence  of  the  direction  the  statute 
gives  to  the  damages  when  recovered.  They  are  assessed 
against  the  railroad  'to  prevent  homicides.'  "  Railroad  Co. 
V.  Shearer,  58  Ala.  672,  680. 

The  same  question  was  again  before  the  Alabama  supreme 
court  at  the  December  term,  1877,  and  the  court  held — 
*  *That  the  purpose  and  result  of  the  suit  therein  provided 
were  not  a  mere  solatium  to  the  wounded  feelings  of  surviv- 
ing relations,  nor  compensation  for  the  lost  earnings  of  the 
slain.  We  think  the  statute  has  a  wider  aim  and  scope.  It 
is  punitive  in  its  purpose, — punitive  of  the  person  or  corpo- 
ration by  which  the  wrong  is  done,  to  stimulate  diligence  and 
to  check  violence,  in  order  thereby  to  give  greater  security  to 
human  life;  *to  prevent  homicides.'  And  it  is  none  the  less 
punitive  because  of  the  direction  the  statute  gives  to  the  dam- 
ages recovered.  The  damages,  *tis  true,  go  to  the  estate  of 
the  party  slain,  and,  in  effect,  are  compensatory;  but  this 
does  not  change  the  great  purpose  of  the  statute, — to  prevent 
homicides.  Preservation  of  life — prevention  of  its  destruction 
by  the  wrongful  acts  or  omission  of  another — is  the  subject 
of  the  statute,  and  all  its  provisions  are  but  machinery  for 
carrying  it  into  effect."  Railroad  Co.  v.  Sullivan,  59  Ala. 
272,  278. 

An  examination  of  these  two  cases  will  show  that  neither 
of  them  involves  facts   which,  in  the  absence  of  the  statute* 
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would  have  required  the  assessment  of  damages  punitive  in 
character.  The  cases  are  both  distinctly  constructions  of  the 
statute.  In  1892  the  question  was  again  before  the  supreme 
court  of  Alabama.  Judgb  McClkllan  (now  chief  justice) 
delivered  the  opinion  of  the  court.  The  opinion  is  without 
dissent,  and  cites  approvingly  the  construction  theretofore 
given  to  the  statute.     The  court  said : 

"The  conception  of  a  recovery  of  damages  as  a  pecuniary 
mulct — a  punishment  of  the  wrongdoer  as  a  retribution  for 
the  wrong,  and  deterrent  of  its  repetition — is  the  leading, 
indeed  the  sole,  idea  upon  which  the  conclusion  was  reached. 
Compensation  is  referred  to  only  as  a  fortuitous  result  of  the 
imposition  of  the  punishment, — a  thing  which  ensued  not 
because  of  any  intent  of  the  lawmakers  that  it  should  ensue, 
and  not  because  a  predicate  for  it  was  necessary  to  the  assess- 
ment of  damages,  or  exerted  any  influence  in  determining  the 
amount  of  the  verdict,  but  only  because,  the  damages  having 
been  assessed  alone  upon  a  consideration  of  the  culpability 
of  the  defendant's  act  or  omission,  wholly  regardless  of  the 
actual  loss  or  injury  suffered  thereby,  they  constituted  a  fund 
which  the  statute  distributed  to  the  next  of  kin  of  the  de  • 
ceased ;  and  this  whether  or  not  his  next  of  kin  would  have 
been  at  all  benefited  by  his  continued  life,  or  were  to  any 
extent  damnified  by  his  untimely  death.  *  ♦  *  The 
damages  recoverable  being  punitive  and  exemplary  in  all 
cases  under  the  statute, — punitive  of  the  act  done,  and  intended 
by  their  imposition  to  stand  as  an  example  to  deter  others 
from  the  commission  of  mortal  wrongs,  or  to  incite  to  dili- 
gence in  the  avoidance  of  fatal  casualties, — ^the  purpose  be- 
ing the  preservation  of  human  life,  regardless  of  the  pecuniary 
value  of  a  particular  life  to  the  next  of  kin  under  statutes  of 
distribution,  the  admeasurement  of  recovery  must  be  by 
reference  alone  to  the  quality  of  the  wrongful  act  or  omission, 
the  degree  of  culpability  involved  in  the  doing  of  the  act, 
or  in  the  omission  to  act  as  required  by  the  dictates  of  care 
and  prudence,  and  without  any  reference  to  or  consideration 
of  the  loss  or  injury  the  act  or  omission  may  occasion  to  the 
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from  the  mere  fact  that  Martin  was  sitting:  in  a  seat  in  defend- 
ant's passenger  train,  that  he  was  a  passenger,  and,  next, 
from  the  fact  that  he  was  a  passenger  on  the  train  and  was 
killed,  to  presume  that  he  was  killed  through  the  defendant's 
negligence ;  and  thus  was  thrown  upon  the  defendant  the 
burden  of  proving  that  it  exercised  that  high  degree  of  care 
which  is  required  of  the  carrier  of  passengers  for  hire. 

In  his  general  charge  to  the  jury,  the  trial  judge  instructed 
the  jury : 

**If  your  verdict  is  for  the  plaintiff,  you  will  consider  the 
amount  of  that  verdict,  and  base  it  solely,  as  the  decisions  of 
the  supreme  court  of  Alabama  have  said,  according  to  the 
degree  and  amount  of  negligence  proven  against  the  defend- 
ant, the  railroad  company.  If  the  negligence  was  slight, 
the  verdict  should  be  slight.  If  the  negligence  was  great 
and  culpable,  the  verdict  should  be  large.  If  halfway  between 
the  two,  the  verdict  should  be  accordingly." 

And  then,  at  the  request  of  the  plaintiff,  the  court  specially 
gave  this  charge : 

*  **The  court  charges  the  jury  that  the  measure  of  damages 
in  this  case  is  punitive  and  exemplary,  and,  if  they  should 
£nd  from  the  evidence  that  the  defendant  is  liable,  it  is  their 
duty  to  impose  such  damages  by  way  of  punishment  as  will, 
in  their  judgment,  prevent  defendant  in  future  from  negli  - 
gence  causing  the  death  of  its  passengers,  or  such  as  will 
prevent  other  railroads  engaged  in  like  business  from  being 
guilty  of  negligence  which  would  cause  the  death  of  their 
passengers." 

If  the  general  charge  was  correct,  the  special  charge  was 
incorrect,  and  vice  versa^  with  the  inevitable  result  of  mislead- 
ing the  jury.  As  I  understand  it,  the  special  charge  was 
incorrect  and  unwarranted.  It  asserts  that  it  was  the  duty 
of  the  jury  to  impose  such  damages  as  would,  in  their  judg- 
ment, prevent  the  defendant  in  future  from  negligence  caus- 
ing the  death  of  its  passengers,  or  such  as  would  prevent 
other  railroads  engaged  in  like  business  from  negligence 
which  would  cause  the  death  of  their  passengers.     It  was  a 
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direct  invitation  and  instruction  to  the  jury  to  give  excessive 
damages  as  a  punishment  in  a  case  where,  of  necessity,  pun- 
ishment  must  be  vicarious ;  for  it  cannot  be  ignored  that  the 
defendant's  liability  results  entirely  from  its  responsibility 
for  the  negligent  acts  and  omissions  of  its  servants,  and  thal^ 
no  matter  how  much  the  defendants  may  be  mulcted,  the 
punishment  does  not  reach,  nor  can  be  made  to  reach,  the 
really  guilty  parties ;  for  no  punishment  imposed  upon  a 
railway  corporation,  no  matter  how  severe,  can  be  effectual 
to  keep  its  many  servants  guiltless  of  negligence  for  all  time, 
— much  less,  the  servants  of  all  corporations  engaged  in 
similar  undertakings.  In  Railroad  Co.  v.  Freeman,  97  Ala. 
294,  11  South.  801,  cited  in  the  opinion  of  the  court  to  show 
that  the  law  of  Alabama  **to  prevent  homicides''  is  constitu- 
tional, the  supreme  court  of  Alabama  lays  down  the  rule  of 
damages  as  follows : 

**The  admeasurement  of  the  recovery  must  be  by  reference 
alone  to  the  quality  of  the  wrongful  act  or  omission,  the 
degree  of  culpability  involved  in  the  doing  of  the  act,  or  in 
the  omission  of  the  act  as  required  by  the  dictates  of  care  and 
prudence." 

I  understand  that  to  mean  that  the  recovery  is  to  be  meas- 
ured by  the  degree  of  turpitude  involved  in  the  wrongful  act. 
The  character  of  the  act  is  the  test,  and  not  the  amount 
required  to  prevent  other  parties  from  committing  like  acts. 
In  the  same  case  it  was  held  to  be  within  the  province  of  the 
jury  to  find  only  nominal  damages.     The  court  said : 

**We  do  not  doubt  that  it  would  be  competent  for  the  jury 
in  actions  like  this  to  return  a  verdict  for  nominal  damages 
only.  The  negligence  of  a  defendant,  while  sufficient  to  make 
out  a  technical  cause  of  action,  and  plaintiff's  right  to  recover 
judgment,  might  yet  be  so  slight,  or  so  characterized  by  miti- 
gating circumstances,  as  that  the  jury  would  be  justified  in 
the  imposition  of  such  punishment  only  as  is  involved  in  the 
assessment  of  merely  nominal  damages,  since  there  is  no 
question  of  compensation  or  actual  damages  to  be  consid- 
ered." 


708  ACCIDENT  ON  TRACK  Vol  XVIH 

(NS) 

Illinois  Cent.  R.  Co.  v*  Davis 

In  the  instant  case  the  trial  couit  specially  instructed  the 
jury  that,  if  they  found  the  defendant  liable,  it  was  their 
duty  to  impose  such  damages  by  way  of  punishment  as  would 
prevent  other  railroads  from  being  guilty  of  negligence.  Of 
course,  the  courts  have  little  to  do  with  the  policy  of  the  laws 
enacted  by  the  legislature  of  the  state  of  Alabama,  and  it 
may  be  that  we  are  expected  to  follow  the  construction  given 
by  the  supreme  court  of  the  state ;  but,  under  a  law  like  the 
act  "to  prevent  homicides,"  I  do  not  think  that  we  should 
go  further  than  the  supreme  court  of  Alabama  has  gone  in 
inflicting  vicarious  punishment.  In  my  opinion,  the  judg- 
ment of  the  circuit  court  should  be  reversed,  and  the  cause 
remanded,  with  instructions  to  award  a  venire  de  novo. 


Illinois  Cent.  R.  Co. 

V. 

Davis. 

{Supreme  Court  of  Tennessee^  April  18^  /goo,) 

Accident  on  Track — Negligence — Pleading.* — An  allegation  that 
defendant  railroad  had  "wrongfully,  carelessly  and  negligently  run 
its  cars  and  engine  upon  and  against  deceased,  thereby  causing  his 
death,  sufficiently  states  the  cause  of  action,  where  the  negligence 
relied  on  is  failure  to  use  due  diligence  in  giving  the  danger  signals 
after  deceased  was  observed  upon  the  track  by  those  in  charge  of 
train,  and  the  failure  to  ring  the  bell  or  sound  the  whistle  within  one 
mile  of  the  town  in  which  deceased  was  killed,  as  required  by  statute. 

Contributory  Negligence. f — Contributory  negligence  being  a  mat- 
ter of  defense,  it  is  not  necessary  that  its  absence  should  be  alleged. 

Signals — Statute. — The  railroad  was  not  relieved  of  the  obligation 
to  ring  the  bell  or  blow  the  whistle  within  one  mile  of  the  town,  by 
the  fact  that  the  state  line  crossed  the  town  leaving  defendant's  sta- 

*See  generally,  noie^  11  Am.  &  Eng.  R.  Cas.,  N.  S.,  413  etseq, 
tSee  Broslin  v.  Kansas  City,  M.  &  B.  R.  Co.  (Ala.),  9  Am.  &  Eng. 
R.  Cas.,  N.  S.,  99,  2L.n&  foot-note. 
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tion  in  Kentucky  ;  as  the  statute  applies  to  all  incorporated  towns  in 
the  state. 

Same — Failure  to  Obey  Statutory  Requirements  Creating  Liability 
When  Not  Proximate  Cause.* — Such  statutory  requirement  is  imper- 
ative, and  the  breach  of  it  gives  a  right  of  action,  whether  its  non- 
observance  was  the  proximate  cause  of  the  accident  or  not ;  and  it  is 
not  complied  with  by  sounding  the  bell  or  whistle  at  short  intervals 
for  a  distance  of  one-half  or  three-quarters  of  a  mile  from  the  corpo- 
rate limits  of  the  town. 

Same — Same. — Such  statutory  provision  requires  the  signals  to  be 
given  at  the  distance  of  one  mile  from  the  corporate  limits  of  the 
town. 

Wrongful  Death — Damages — Evidence — Children.f — In  an  action 
under  the  Code  of  Alabama,  brought  by  the  widow  for  her  own  use 
for  the  death  of  her  husband,  evidence  of  the  number  of  children  of 
deceased,  their  ages,  and  sex  is  competent,  although  the  children  are 
not  mentioned  in  the  declaration  as  beneficiaries. 

Appkai,  by  defendant  from  Obion  county  circuit  court. 
Affirmed, 

Moore  &  WellSy  for  apellant. 

A,  N,  Moore y  Ownby  &  Kellar^  IV.  P.  Caldwell ^  and  Ad, 
TkomaSy  for  appellee. 

McAi^iSTKR,  J.  Suit  by  the  widow  of  T.  W.  Davis, 
deceased,  to  recover  damages  for  the  alleged  wrongful  killing 
of  her  husband  by  the  railroad  company.  Verdict  and.  judg- 
ment in  favor  of  plaintiff  for  $3,000.     The  com-      ^     „^  ^  ^ 

'^  ^  Oase  Stated. 

pany  appealed,  and  has  assigned  errors. 

The  deceased  lived  in  the  town  of  South  Fulton,  Tenn.,  and 
at  the  time  of  the  accident  had  started  uptown,  walking  along 
or  near  the  track  of  the  Illinois  Central  Railroad  Company, 
and  was  killed  by  a  north-bound  passenger  train.  At  the 
time  of  the  accident  two  freight  trains  were  standing  on  either 
side  of  the  main  line,  both  headed  south,  and  they  had  taken 

*As  a  general  rule,  a  railroad  company  neglecting  a  statutory  pre- 
caution is  never  held  liable  unless  it  appears  that  the  neglect  com- 
plained of  actually  caused  the  injury.  See  notes,  13  Am.  &  Eng.  R. 
Cas.,  N.  S.,  701  ^/5^^. 

fSee  Alabama  Min.  R.  Co.  v,  Jones  (Ala.),  8  Am.  &  Eng.  R.  Cas., 
N.  S.,  383. 
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these  positions  in  order  to  permit  the  passenger  train,  which 
was  due  at  12  o'clock  midday,  to  pass  along  the  main  line 
north.  The  theory  of  the  plaintiff  is  that  at  the  time  of  the 
accident  deceased  was  walking  along  the  main  line,  and 
could  have  been  plainly  seen  by  the  engineer  and  fireman  of 
the  north-bound  passenger  train  for  at  least  a  half  or  three- 
quarters  of  a  mile,  and  that  no  danger  signal  was  given,  or 
other  precaution  taken,  until  the  proximity  to  deceased  was 
so  close  that  it  was  impossible  to  stop  the  train  in  time  to 
prevent  the  accident.  It  was  further  claimed  that  the  com- 
pany had  also  failed  to  ring  the  bell  or  sound  the  whistle 
within  one  mile  of  the  town  of  Fulton.  On  the  other  hand, 
the  theory  of  the  company  is  that  deceased  was  not  walking 
along  the  main  line,  but  on  the  right  of  way  parallel  with  the 
track ;  that  he  was  seen  for  some  distance  by  the  engineer, 
but,  not  being  on  the  track  or  in  striking  distance  of  a  train, 
he  was  in  no  danger,  and  the  company  was  not  required  to 
comply  with  the  statute.  The  contention  of  the  company  is 
that  deceased  did  not  get  on  the  main  line  until  the  train  was 
within  10  feet  of  him,  when  he  suddenly  attempted  to  cross 
the  track  without  looking  or  listening ;  that  immediately  the 
whistle  was  blown,  and  every  effort  possible  in  such  a  crisis 
was  made,  but,  on  account  of  the  suddenness  of  deceased 
coming  on  the  track  in  such  proximity  to  the  train,  it  was 
impossible  to  comply  with  the  statutory  precautions  or  to 
stop  the  train.  Both  theories,  each  of  which  was  supported 
by  evidence,  were  submitted  to  the  jury,  and  they  have 
resolved  the  issues  in  favor  of  the  plaintiff. 

The  first  assigment  of  error  is  that  the  court  erred  in  not 
sustaining  defendant's  demurrer  to  plaintiff's  declaration. 
The  point  of   the   demurrer  is   that   the  declaration  stated 

no  cause  of  action.  The  gravamen  of  the  sev- 
T?ack^NeSii-       cral  couuts  of  the  declaration  is   that  defend - 

arence— Pleading.  ^ 

ant  company  had  wrongfully,  carelessly, 
and  negligently  run  its  cars  and  engine  upon  and  against 
the  deceased,  thereby  causing  his  death."  No  other  or 
more  specific  allegations  in  respect  of  the  injury  are  made 
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in  either  count  of  the  declaration.  The  assignments  of 
demurrer  were:  (l)  It  was  not  alleged  that  deceased  was 
without  fault,  and  that  he  exercised  reasonable  care  and  cau- 
tion to  avoid  the  injury.  (2)  The  facts  constituting  the 
negligence  are  not  alleged,  but  only  inferences  and  conclu* 
sions,  and  that  defendant  had  thereby  no  notice  of  the  facts 
it  was  exx)ected  to  meet.  In  the  recent  case  of  Telephone  Co. 
V.  Cook  (decided  at  Nashville),  55  S.  W.  152,  the  plaintiff 
sued  to  recover  damages  for  personal  injuries  sustained  in 
consequence  of  a  collision  with  a  telephone  pole  erected  on  a 
turnpike.  The  specifications  of  negligence  set  out  in  the 
declaration  were,  znz,:  **That  defendant  carelessly,  will- 
fully, negligently,  and  unlawfully  erected  a  large  pole  firmly 
set  to  the  ground  on  the  chartered  right  of  way  of  the  Har- 
peth  turnpike,  a  public  thoroughfare,  in  Williamson  county." 
It  was  held,  on  demurrer,  that  the  averments  of  negligence 
were  too  general,  and  stated  no  cause  of  action.  The  simple 
averment  that  the  pole  of  plaintiff  in  error  was  placed  within 
the  chartered  right  of  way  of  the  Harpeth  Turnpike  Com- 
pany, although  it  was  stated  that  it  was  done  wrongfully, 
carelessly,  negligently,  and  unlawfully,  does  not  constitute  a 
cause  of  action.  To  place  the  declaration  beyond  fatal 
objection,  it  was  essential  that  it  should  have  averred  some 
fact  or  facts  showing  carelessness,  willfulness,  negligence,  or 
unlawfulness ;  thus  advising  the  defendant  and  the  court  of 
the  grounds  of  complaint.  The  fact  that  the  pole  had  been 
set  within  the  chartered  right  of  way  of  the  turnpike  company 
would  not  make  the  defendant  liable.  It  had  a  right  to  set 
the  pole  at  a  safe  and  convenient  distance  beyond  the  margin 
of  the  road  as  made  and  used.  Turnpike  Co.  v.  Crocket,  2 
Sneed  263.  In  order  to  constitute  a  ground  of  action,  it 
must  have  been  placed  so  as  to  endanger  travel.  The 
case  of  Oil  Co.  v.  Shamblen,  101  Tenn.  264,  47  S. 
W.  496,  was  an  action  to  recover  damages  for  the  neg- 
ligent killing  of  plaintiff's  intestate.  The  only  speci- 
fication of  the  declaration  was  that  '* defendant  wrongfully 
and   negligently    killed   David    L.    Shamblen,"    etc.      On 
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demurrer,  the  declaration  was  held  fatally  defective.  The 
court  quoted  with  approval  the  case  of  Madden  v.  Railroad 
Co.,  35  S.  C.  381,  14  S.  C.  713,  in  which  it  was  said,  viz, : 
"Negligence  being  a  mixed  question  of  law  and  fact,  it  is  not 
sufficient  to  allege  in  general  terms  that  an  injury  has  been 
sustained  by  reason  of  the  negligence  of  the  defendant,  but 
the  plaintiff  must  go  on,  and  allege  the  facts  constituting 
such  negligence."  As  already  seen,  the  declaration  in  the 
present  case  alleges  "that  defendant  company  wrongfully, 
carelessly,  and  negligently  run  its  cars  and  engine  upon  and 
against  plaintiff's  intestate,  thereby  causing  his  death." 
This  was  precisely  the  allegation  in  Railroad  Co.  v.  Pratt,  85 
Tenn.  9.  1  S.  W.  618,  in  which  the  court  held  that  "such  an 
allegation  gave  notice'  that  the  injury  was  done  contrary  to 
the  statute,  and  that  the  defendant  will  be  required  to  prove 
in  its  defense  that  it  observed  the  precautions  prescribed  by 
the  same  statute,  although  there  may  be  no  reference  to  the 
statute  in  the  declaration."  It  was  further  said  of  that  dec- 
laration that  it  gave  notice  that  defendant  has  been  guilty  of 
negligence,  and  requires  it  to  come  prepared  to  show  that  it 
had  neither  done,  nor  omitted  to  do,  any  act  which  the  law 
made  now  and  before  the  statute  negligence.  We  hold  this 
declaration  to  be  sufficient,  under  the  authority  of  the  last 
case  cited. 

The  second  ground  of  demurrer  i^  that  it  is  not  alleged 
that  the  injury  was  sustained  by  the  plaintiff  without  fault 
or  negligence  on  his  part.     We  considered  this  question  in 

Stewart  v.  City  of  Nashville,  96  Tenn.  55,  33  S. 
K^uSSST        W.  613,  and  held  that,  contributory  negligence 

being  a  matter  of  defense,  it  was  not  necessary 
that  plaintiff  should  allege  or  prove  that  he  was  free  from 
fault. 

The  tenth  assignment  of  error  is  based  upon  the  refusal  of 
the  court  to  charge  defendant's  request,  which,  in  substance, 
was  that,  if  the  jury  found  that  there  was  no  depot  or  station 
-.     ,    -.  ^.     in  South  Fulton,  Tenn.,  but  that  the  state  line 

Biynalft— statute. 

between  Kentucky  and  Tennessee  crossed  said 
town,  leaving  the  station  in  Kentucky,  then  the  requirement 
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of  the  Statute  to  ring  the  bell  or  sound  the  whistle  within  one 
mile  of  the  town  would  have  no  application.  It  sufiBces  to 
say,  in  answer  to  this  assignment,  that  the  statute  applies  to 
all  incorporated  towns  in  this  state.  South  Pulton  was  aq 
incorporated  town,  and  the  statute  must  apply,  regardless  of 
where  its  depot  or  station  is  situated.  It  is  true  the  statute 
has  no  extraterritorial  effect,  but,  so  far  as  it  is  applicable  in 
this  state,  it  must  be  enforced. 

The  twelfth  assignment  is  that  the  court  erred  in  refusing 
defendant's  request  to  the  effect  that,  if  the  jury  found  that 
the  bell  or  whistle  on  said  train  was  sounded  at  short  inter- 
vals for  a  distance  of  one -half  or  three-quarters 
of  a  mile  from  the  corporate  limits  of  South  ob?^t^tS^ 
Fulton,  in  the  state  of  Tennessee,  this  was  a  S?5Jt«^»?"- 

'  Ity  vvaen  wot 

substantial  compliance  with  the  statute.  We  SSS™**^ 
think  the  instruction  was  properly  refused,  for 
the  reason  that  the  statute  requires  that  the  bell  and 
whistle  shall  be  sounded  at  the  distance  of  one  mile  from  the 
town.  Webb  v.  Railroad  Co.,  88  Tenn.  119,  12  S.  W.  428. 
The  statute  is  imperative,  and  the  breach  of  it  gives  a  right 
of  action,  whether  the  nonobservance  of  the  statute  was  the 
proximate  cause  of  the  accident  or  not.  This  has  been 
frequently  held  by  this  court.  Collins  v.  Railroad  Co.,  9 
Heisk.  841. 

The  thirteenth  assignment  of  error  is  based  upon  the 
refusal  of  the  trial  judge  to  charge  defendant's  request  to  the 
effect  that  this  statute  does  not  require  that  the  bell  or  whistle 
shall  be  sounded  at  the  distance  of  one  mile  from  the  corpo- 
rate limits,  but  at  the  distance  of  one  mile  from  the  depot  or 
station.      This    question   was   settled   by  this 

Same— Same. 

court  in  Webb  t;.  Railroad  Co.,  88  Tenn.  124, 
12  S.  W.  428,  where  it  was  held  that  the  provision  of  the 
statute  requiring  the  bell  or  whistle  to  be  sounded  at  the 
distance  of  one  mile  from  the  city  or  town  means  the  corpo- 
rate limits  of  the  town  or  city.  If  this  were  not  so,  in  the 
large  cities  the  train  would  get  into  the  city  before  it  would 
be  required  to  observe  this  statute,  since  the  depot  or  station 
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is  in  many  instances  more  than  a  mile  inside  the  corporate 
limits.  The  object  of  the  statute  was  to  give  notice  of  the 
approach  of  this  heavy  and  dangerous  machinery,  where  it 
would  be  required  to  pass  through  centers  of  population,  a 
sufficient  length  of  time  to  thoroughly  advertise  its  coming. 
It  is  next  assigned  as  error  that  plaintiff  was  permitted  to 
prove  how  many  children  she  had  by  deceased,  their  ages, 
and  that  they  were   all  girls.     It  will  be  observed  that  the 

suit  was  brought  by  the  widow  for  her  own  use, 
^^1^8-%^-  and  the  children  are  not  mentioned  in  the  decla- 
ration as  beneficiaries.  In  I/Oague  v.  Railroad 
Co.,  91  Tenn.  458,  19  S.  W.  430,  it  was  held  by  this  court 
that,  the  action  being  maintainable  alone  under  the  statute, 
there  can  be  no  recovery  unless  both  the  wrongful  act  and 
the  existence  of  some  beneficiary  contemplated  by  the  statute 
be  proven,  and  to  be  allowable  on  proof  such  facts  must  first 
be  averred.  The  court  also  charged  that  plaintiff  has  a  right 
to  recover  such  pecuniary  damages  as  resulted  to  her  or  the 
children  for  whose  use  and  benefit  the  action  was  brought. 
It  is  insisted  that  as  the  declaration  makes  no  mention  of  the 
children,  and  the  suit  was  brought  solely  for  the  widow, 
evidence  of  the  number  of  children  was  improperly  admitted, 
and  that  the  court  erred  in  instructing  the  jury  that  the 
plaintiff  could  recover  such  damages  as  resulted  to  her  or  the 
children.  There  was  no  error  in  this  action  of  the  court.  In 
Collins  V,  Railroad  Co.,  9  Heisk.  841,  it  was  held,  vi2.\  **In 
any  case  where  there  are  children  when  the  action  is  brought 
under  the  Code,  either  by  the  widow  or  the  administrator, 
the  children  are  not  necessary  parties.  The  recovery  inures 
to  the  benefit  of  the  widow  and  children,  and  will  be  distrib- 
uted as  personal  property."  The  court  in  that  case  also 
said,  viz,\  **It  is  further  insisted  that  there  is  error  in  the 
charge  of  the  court  to  the  effect  that  in  this  action  the  jury 
could  award  the  damages  of  the  children  as  well  as  the  widow 
when  the  declaration  is  only  on  behalf  of  the  widow.  It  will 
be  seen  from  the  Code  that  the  law  itself  gives  direction  to 
the  recovery  in  such  cases.     The  widow  and  the  children  are 
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the  beneficiaries  of  the  action."  In  Sample  v.  Smith,  1 
Tenn.  Cas.  284,  it  was  held,  vijs.i  **It  was  not  essential 
that  the  names  of  the  children  for  whose  use  the  action  was 
brought  should  have  been  set  forth.  *  ♦  *  ^^l^  Iq^ 
determines  who  are  to  be  entitled  to  the  benefit  of  the 
recovery.*'  In  the  case  of  Spiro  v.  Felton  (C.  C),  73  Fed. 
91,  it  was  held,  viz.:  **In  an  action  for  damages  for  an 
injury  causing  death,  brought  for  the  benefit  of  the  widow  or 
next  of  kin  of  the  deceased,  evidence  of  the  number  and  ages 
of  the  children  of  the  deceased  is  competent.'*  These  author- 
ities are  conclusive  of  this  question,  and  it  results  that  the 
judgment  must  be  affirmed. 


MisgouRi,  K.  &  T.  Ry.  Co. 

V. 

Eli^iott  ei  al. 
(Circuit  Court  of  Appeals  ^  Eighth  Circuity  April  g,  /goo,) 

Refusal  to  Grant  New  Trial  or  Continuance — Writ  of  Error. — For 
refusal  to  grant  a  new  trial  or  to  continue  a  cause  there  can  be  no 
relief  by  a  writ  of  error. 

Appeal — Review— Jurors — Challenges  for  Cause. — The  finding  of 
a  trial  court  that  the  jurors  challenged  for  cause  were  qualified  ought 
not  to  be  set  aside  by  a  reviewing  court  unless  manifestly  erroneous. 

Injury  to  Employee  in  Collision — Conflicting  Orders  of  Train  Dis- 
patcher— Secondary  Evidence. — Where  the  original  order  book  and 
train  sheets  were  in  the  defendant  railroad's  possession,  and  beyond 
the  jurisdiction  of  the  trial  court,  secondary  evidence  of  their  contents 
was  admissible  to  prove  alleged  conflicting  orders  issued  from  the 
train  dispatcher's  office  for  the  movement  of  the  trains  which  col- 
lided, and  thereby  caused  the  death  of  plaintiffs*  decedent.  And, 
under  such  circumstances  manifold  copies  of  such  orders  pro- 
duced, and  made  part  of  the  depositions  of  the  engineers  and  con- 
ductors to  whom  they  were  issued  were  sufficient  to  prove  the  contents 
of  the  originals. 

Evidence—  Refusal  to  Produce — Presumptions. — When  the  evidence 
tends  to  prove  a  material  fact  which  imposes  a  liability  on  a  party, 
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and  he  has  it  in  his  power  to  produce  evidence  which  from  its  very 
nature  must  overthrow  the  case  made  against  him,  if  it  is  not  founded 
on  fact,  and  he  refuses  to  produce  such  evidence,  the  presumption 
arises  that  the  evidence,  if  produced,  would  operate  to  his  prejudice, 
and  support  the  case  of  his  adversary. 

Same — Harmless  Error. — It  was  harmless  error  to  allow  a  wit- 
ness to  testify  that  the  deceased  fireman  told  the  witness  what 
was  the  amount  of  his  monthly  earning's ;  as  it  is  a  matter  of  common 
knowledg-e,  and  was  also  proven,  that  the  compensation,  hours  of 
labor,  etc.,  of  firemen  is  fixed  and  regulated  by  contract  between  the 
railway  company  and  the  officers  of  the  "Brotherhood  of  Lrocomotive 
Firemen";  and  that  the  wage  schedule  is  substantially  uniform  for 
all  firemen  in  the  service,  on  all  of  the  railroads  in  the  West  and 
South. 

Same — Wages  Paid  Employee. — An  authenticated  schedule  showing 
the  rate  of  wages  paid  to  all  classes  of  the  defendant's  employees 
was  competent  to  show  the  wages  defendant  paid  its  firemen. 

Same — Rejection  of  Competent  Evidence— Estoppel.— When  plain- 
tiff offers  and  is  ready  to  produce  competent  evidence  to  prove  a 
material  fact  in  issue,  and  the  court  erroneously  rejects  it  on  the 
objection  of  defendant,  the  latter  will  not  subsequently  be  heard  to 
say  that  plaintiff  failed  to  prove  the  fact  which  the  rejected  evidence 
would  have  established. 

Same — Objections. — An  objection  to  evidence,  to  be  of  any  avail, 
must  show  upon  what  ground  it  is  made. 

Harmless  Errors. — Slight  errors  in  admitting  testimony  are  not 
reversible  errors. 

Fellow  Servants — Train  Dispatcher  and  Fireman.* — A  train  dis- 
patcher in  ordering  the  movement  of  trains  is  not  a  fellow  servant 
of  the  firemen  on  such  trains,  but  a  vice  principal. 
•Wrongful  Death— Survival  of  Right  of  Action  —  Statute,  f— The 
right  of  action  for  wrongful  death  given  by  the  Arkansas  Statute  in 
force  in  the  Indian  Territory  survives,  although  the  death  was  instan- 
taneous. 

Appeal — Affirmance — Damages  on  Amount  Superseded — Statute. 
— The  Arkansas  statute  (section  1311,  Mansf.  Dig.)  adopted  and  in 
force  in  the  Indian  Territory  provides  that  "upon  the  affirmance  of 
a  judgment,  order  or  decree  for  the  payment  of  money,  the  collection 
of  which,  in  whole  or  in  part,  has  been  superseded,.  *    *    *,    10  per 

*See  Missouri,  etc.,  Ry.  Co.  v.  BUiott  (Ind.  Terr.),  14  Am.  &  Eng. 
R.  Cas.,  N.  S.,  587,  and  note,  p.  609. 

tSee  Malott  v,  Shimer  (Ind.),  IS  Am.  AEng.R.  Cas.,N.  S.,  77,  and 
note. 
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centum  damagpes  on  the  amount  superseded  shall  be  awarded  ag-ainst 
the  appellant"  ;  and  such  provision  is  obligatory  upon  the  United 
States  court  of  appeals  for  the  Indian  Territory. 

Error  by  defendant  to  the  United  States  court  of  appeals 
in  the  Indian  Territory.     Afftrmed, 

The  Missouri,  Kansas  &  Texas  Railway  Company  owns 
and  operates  a  line  of  railroad  extending  from  the  state  of 
Missouri,  through  Kansas  and  the  Indian  Territory,  into  the 
state  of  ,Texas.  The  railway  company  had  a  g^se stated, 
train  dispatcher  at  McAlester,  in  the  Indian 
Territory,  for  the  purpose  of  ordering  and  directing  the 
movefuent  of  its  trains  on  the  division  of  its  road  be- 
tween McAlester  and  Muskogee,  in  the  Indian  Terri- 
tory. On  the  11th  day  of  June,  1892,  the  company, 
through  its  train  dispatcher,  ordered  one  of  its  freight 
trains  to  move  southward  over  its  track  between  McAlester 
and  Muskogee,  and  at  the  same  time  ordered  another  freight 
train  to  move  northward  over  the  same  track.  These  two 
trains  were  ordered  to  move  in  opposite  directions  over  the 
same  part  of  a  single  track  at  the  same  time,  with  the  result 
that  a  head-end  collision  of  the  trains  ensued  without  any 
fault  on  the  part  of  the  conductor  or  engineer  of  either  train; 
the  collision  being  due  solely  to  the  erroneous  orders  of  the 
train  dispatcher.  In  the  wreck  of  the  trains  produced  by  the 
collision,  William  H.  Elliott,  a  fireman  on  one  of  the  trains, 
was  killed.  This  action  was  brought  by  Lydia  J.  Elliott, 
the  widow,  and  Georgia  C.  Elliott  and  Nannie  P.  Elliott,  the 
children,  of  the  dead  fireman,  against  the  railway  company, 
to  recover  damages  for  his  death.  The  act  of  negligence 
charged  against  the  railway  company  was  the  issuing  by  the 
railway  company  of  the  conflicting  orders  which  resulted  in 
the  collision  and  wreck  of  the  trains.  The  answer  was  a 
general  denial.  There  was  a  trial  to  a  jury,  which  resulted 
in  a  verdict  and  judgment  for  the  plaintiffs,  whereupon  the 
defendant  appealed  the  case  to  the  United  States  court  of 
appeals  in  the  Indian  Territory,  which  court  affirmed  the 
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judgment  of  the  trial  court,  and  thereupon   the  defendant  re- 
moved the  case  by  writ  of  error  into  this  court. 

Clifford  L,  Jackson y  for  plaintiff  in  error. 
William    T,    HutchingSy    Preston  C.    West,  and  Wolfe  & 
Harcy  for  defendants  in  error. 

Before  Caldwell,  Sanborn,  and  Thayer,  Circuit  Judges. 

Caldwell,  Circuit  Judge,  after  stating  the  case  as  above, 
delivered  the  opinion  of  the  court. 

The  protests  of  this  court  against  multiplied  and  frivo- 
lous assignments  of  error  seem  to  be  of  no  avail.  There  are 
103  assignments  of  error  in  this  case,  of  which  not  more  than 
4  or  5  are  of  sufficient  gravity  to  challenge  or  justify  our  at- 
tention. It  was  apparent  from  the  inception  of  this  case  that, 
if  the  railway  company  was  responsible  for  the  results  of  the 
conflicting  orders  it  issued  for  the  movement  of  its  trains,  it 
had  no  defense  to  the  merits  of  this  action,  and  that  the  only  ^ 
question  to  be  litigated  was  the  amount  of  the  plaintiffs'  dam- 
ages. It  is  obvious  from  an  inspection  of  the  record  that  the 
defendant  realized  this  fact,  and,  to  compensate  for  the  lack 
of  merits,  resorted  to  the  tactics  and  methods  not  unusual  in 
such  cases,  but  which  it  pursued  with  more  zeal  and  perti • 
nacity  and  carried  to  greater  heights  than  common. 

On  the  27th  day  of  November,  1897,  the  defendant  filed 
an  application  for  a  continuance  of.  the  cause,  which  was 
overruled,    and    this   ruling    of  the  court  is    one   of    the 

principal  errors  assigned  and  insisted  on. 
NewTJiSS?""*  Nearly  a  century  ago  the  supreme  court  of 
w?ro?Br^      the  United  States   said,  ''It  may  be  very  hard 

not  to  grant  a  new  trial  or  not  to  continue  a 
cause,  but  in  neither  case  can  the  party  be  relieved  by  a 
writ  of  error/'  Insurance  Co.  v.  Hodgson,  6  Qranch  206, 
218,  3  L.  Ed.  200.  And  this  rule  has  been  firmly  adhered  to 
from  the  time  it  was  first  promulgated,  in  Woods  v.  Young, 
4  Cranch  237,  2  L.  Ed.  607,  to  the  present  day,  and  is 
obligatory  upon  all  the  appellate  courts  of  the  United  States. 
McFaul  V.  Ramsey,  20  How.  523,  15  I/.  Ed.  1010;   Davis  v. 
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Patrick,  12  U.  S.  App.  629,  635.  6  C.  C.  A.  632,  57  Fed. 
909;  Manufacturing  Co.  v.  Hess,  98  Fed.  56,  38  C.  C.  A. 
647;  Drexel  v.  True,  36  U.  S.  App.  611,  20  C.  C.  A.  265,  74 
Fed.  12;  Electric  Co.  v.  Dick,  8  U.  S.  App.  99,  3  C.  C.  A. 
149,  52  Fed.  379;  Railway  Co.  v.  Nelson,  2  U.  S.  App.  213, 
1  C.  C.  A.  688,  50  Fed.  814.  Moreover,  the  affidavit  for  a 
continuance  made  by  the  defendant's  counsel  did  not  comply 
in  any  respect  with  the  requirements  of  the  statute  governing 
such  applications,  and  was,  from  every  point  of  view,  wholly 
without  merit.  This  clearly  appears  from  the  facts  disclosed 
by  the  record,  some  of  which  we  refer  to  here  on  account  of 
their  bearing  on  other  assignments  of  error  to  be  hereafter 
considered . 

The  collision  which  resulted  in  the  death  of  the  fireman, 
Elliott,  occurred  on  the  11th  day  of  June.  1892  ;  this  suit  was 
begun  on  the  9th  day  of  March,  1893 ;  the  answer  was  filed 
October  9,  1893;  the  defendant  applied  for  and  obtained 
the  change  of  venue  from  one  judicial  division  to  another 
February  1,  1894  ;  and  the  affidavit  for  a  continuance  was 
filed  November  27,  1897.  Soon  after  the  commencement  of 
the  action,  the  plaintiffs,  upon  due  notice  to  the  defendant, 
took  the  depositions  of  J.  F.  Andrews,  the  conductor,  and 
O.  E.  Thoman,  the  locomotive  engineer,  on  the  train  going 
south,  and  of  John  Smythe,  the  conductor  on  the  train  going 
north,  at  the  time  of  the  collision.  Engineer  Thoman  pro- 
duced, and  made  it  part  of  his  deposition,  the  manifold  copy 
of  the  train  dispatcher's  order  under  and  in  accordance  with 
which  he  and  his  conductor  were  running  the  south-bound 
train;  and  Conductor  Smythe,  having  given  to  one  of  the 
defendant's  enployees,  on  a  promise  to  return  it,  which  was 
not  done,  the  manifold  copy  of  the  train  dispatcher's  order 
under  and  in  pursuance  of  which  he  and  his  engineer  were 
running  the  north-bound  train,  testified  to  its  contents.  The 
plaintiffs  also  took  the  deposition  of  John  Sullivan,  the  de- 
fendant's train  dispatcher  at  Denison.  Tex.,  whose  division 
extended  from  Denison  to  Muskogee,  in  the  Indian  Territory ; 
the  train  dispatcher's  office  at  McAlester  having  been  re- 
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moved  from  that  place  to  Denison  after  the  (Collision.  Mr. 
Sullivan  testified  that  he,  as  chief  train  dispatcher  for  the 
defendant  over  the  division  mentioned,  had  possession  of  the 
train  sheets  and  order  book  of  the  company  kept  by  the  train 
dispatcher  in  the  train  dispatcher's  office  in  McAlester  at  the 
time  of  the  collision,  and  prior  to  the  removal  of  the  office 
to  Denison;  and  he  produced  a  sworn  and  compared  copy  of 
the  train  dispatcher's  order  to  Conductor  Smythe,  taken 
from  the  original  order  book  in  his  possession.  He  also 
testified  to  the  movements  of  the  colliding  trains,  as  shown 
by  the  train  sheet,  up  to  the  stations  on  either  side  of  the 
point  of  collision,  when  there  was  '*no  further  news  of 
same.**  All  of  these  witnes^^es  were  in  the  employ  of  the 
defendant,  in  the  same  capacity,  continuously  from  the 
time  of  the  collision  down  to  and  at  the  time  of  the  trial. 
At  the  taking  of  these  depositions  the  defendant  appeared 
by  counsel  and  cross-examined  the  witnesses,  and  the  dep- 
ositions were  returned  to  the  court,  and  from  the  time  they 
were  taken  until  the  day  of  trial  they  were  open  to  the  inspec- 
tion of  the  parties.  It  appears  from  the  statements  in  the 
application  for  a  continuance  that  the  company  took  no 
steps  to  prepare  for  the  trial  of  the  case  until  about  the  1st 
of  October,  1897, — ^more  than  five  years  after  the  collision, 
and  more  than  four  years  after  suit  was  brought.  It  is 
averred  in  the  affidavit  that  about  the  1st  of  October,  1897, 
the  defendant's  counsel  notified  the  claim  department  of  the 
defendant  company  to  find  out  and  report  all  about  the 
family  of  W.  H.  Elliott,  to  the  end  that  it  might  be  known 
whether  the  plaintiffs  were  the  only  proper  parties  entitled 
to  sue,  and  the  affidavit  further  stated  "that  said  Mrs.  Lydia 
J.  Elliott  claimed  that  she  was  still  unmarried,  but  defendant 
believes,  if  it  were  given  full  opportunity  to  investigate  this 
case,  it  would  be  able  to  show  that  she  has  remarried  since 
the  death  of  her  husband,  William  H.  Elliott,  and  is  now 
well  provided  for,  and  no  longer  dependent  upon  recovering 
a  judgment  in  this  case,"  and  that,  if  further  time  was  given 
it  to  investigate  the  facts,  the  defendant   believed  it   could 
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show  that  W.  H.  Elliott  was  a  profligate  man,"  and  would 
not  have  expended  on  his  minor  children  a  * 'proper  portion 
of  his  earnings."  Another  alleged  ground  for  continuance 
was  that  the  widow  had  consented  in  writing  to  a  coLtinu- 
ance,  so  far  as  she  was  concerned,  on  account  of  the  death  of 
her  counsel;  but  it  is  nowhere  pointed  out  how  this  action 
of  the  widow,  which  was  brought  about  by  the  defendant's 
claim  agent,  operated  to  hinder  or  delay  defendant  in  the 
preparation  of  its  case  for  trial,  nor  is  it  pointed  out  by  the 
specific  statement  of  any  fact  wherein  the  defendant  would 
have  been  any  better  prepared  for  trial  if  the  widow  had 
never  consented  to  a  continuance.  The  counsel  for  the 
defendant,  who,  in  his  affidavit  for  a  continuance,  declared 
he  believed  he  could  show,  if  the  case  was  continued,  that 
the  statement  of  Mrs.  Elliott  that  she  was  still  a  widow  was 
false,  and  that  she  had  remarried,  seems  to  have  changed  his 
views  of  the  lady ;  and  he  now  appears  deeply  solicitous  for 
her  rights,  and  complains  that  "the  trial  court  overruled 
this  application  for  a  continuance,  and  forced  the  case  to 
trial  in  the  absence  of  the  widow,  who  was  not  represented 
either  in  person  or  by  counsel;  *  *  *  and  she  had  a 
right  to  be  represented,  and  to  have  an  opportunity  to  secure 
an  attorney  to  take  the  place  of  the  one  who  had  died." 
The  widow  is  not  here  making  any  such  complaint,  and  the 
defendant's  counsel  cannot  be  heard  to  make  it  for  her. 

Referring  to  the  conductors  and  locomotive  engineers  on 
the  colliding  trains,  whose  depositions  the  plaintiff  had  taken, 
the  statement  is  made  in  the  affidavit  ''that,  if  such  reasona- 
ble time  is  given  him  in  which  to  secure  the  attendance  of 
such  last-named  witnesses,  it  will  be  able  to  show  by  said 
witnesses  such  a  state  of  facts  as  will  require  the  court  to 
hold  that  the  man  Barton,  whom  it  is  claimed  by  the  plain- 
tiff was  the  train  dispatcher,  was  a  fellow  servant  of  said 
W.  H.  Elliott."  The  witnesses  here  referred  to  were 
still  in  the  employ  of  the  defendant,  and  although  they 
18  (N  s)  A  &  E  R  Cas— 46 
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resided  in  Denison,  Tex.,  they  were  subject  to  the  defend- 
ant's orders,  and  could  have  been  summoned  by  tele- 
graph and  reached  Muskogee,  the  place  of  trial,  over 
defendant's  road,  in  less  than  half  a  day,  at  any  time. 
Indeed,  in  the  face  of  the  affidavit  for  a  continuance  on 
the  ground  of  the  absence  of  these  witnesses,  the  defend- 
ant's attorney,  on  the  same  day  the  affidavit  was  filed, 
objected  vehemently  (the  objections  extending  over  two 
pages  of  the  record)  to  the  plaintiffs  reading  the  deposition 
of  one  of  these  witnesses,  on  the  ground  that  ''he  is  a  witness 
who  is  as  often  or  oftener  within  the  jurisdiction  of  this  court 
than  he  is  out  of  it,  and  he  is  running  on  the  line  of  the  Mis- 
souri, Kansas  &  Texas  Railway,  between  Denison,  Texas, 
and  Muskogee,  Indian  Territory,  and  could  be  reached  at 
any  time  with  an  ordinary  subpoena  of  this  court"  ;  and  the 
same  contention  was  made  with  reference  to  the  two  other 
witnesses.  No  one  reading  the  affidavit  for  a  continuance 
can  escape  the  conclusion  that  whatever  diligence  was  dis- 
played by  the  defendant  was  not  to  prepare  for  the  trial  of 
the  case,  but  to  manufacture  extremely  flimsy  and  ground- 
less pretexts  for  its  continuance. 

It  is  assigned  for  error  that  the  court  overruled  the  defend- 
ant's challenge  for  cause  to  three  jurors.  There  are  several 
sufficient  answers  to  this  assignment.  It  does  not  appear 
A  eai-B«-  ^^^^  thesc  jurors  stood  in  any  relation  to  the 
GhZZiSS^  parties  that  disqualified  them  •  from  serving  as 
cauM.  jurors  in  the  case,  or  that  they  had  any  actual 

bias  or  prejudice  for  or  against  either  party  to  the  suit ;  and 
they  declared  on  oath  that  they  could  try  the  case  impartially, 
and  the  court  so  found.  ''The  finding  of  the  trial  court  upon 
that  issue  ought  not  to  be  set  aside  by  a  reviewing  court 
unless  the  error  is  manifest.  No  less  stringent  rules  should 
be  applied  by  the  reviewing  court  in  such  a  case  than  those 
which  govern  in  the  consideration  of  motions  for  new  trial 
because  the  verdict  is  against  the  evidence."  Reynolds  v, 
U.  S.,  98  U.  S.  145,  156,  25  L.   Ed.  244.     For  some  reason 
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not  disclosed  by  the  record  before  us,  the  names  of  two  of 
the  jurors  challenged  for  cause  do  not  appear  in  the  panel  of 
jurors  that  tried  the  case,  and,  as  they  *'did  not  sit  on  the 
jury,  no  harm  was  done  to  defendant."     Burt  v.  Panjaud, 
99  U.  S-  180,  25  L.  Ed.  451.     And,  while  the  name  of  the 
third  juror  does  appear  in  the  panel,  it  nowhere  appears  in 
the  record  that  the  defendant  exercised  a  single  one  of  its 
peremptory  challenges,  so  that,  upon  the  face  of  the  record, 
the  defendant  could  have  removed  the  juror  from  the  panel 
if  it  desired  to  do  so.     But,  as  there  was  no  valid  ground  of 
objection  to  the  juror,  it  is  immaterial  whether  the  defendant 
had  or  had  not  exercised  its  right  of  peremptory  challenge. 
It  is  said  the  evidence  to  prove  the  conflicting  orders  issued 
from  the  train  dispatcher's  office  for  the  movement  of  these 
trains  was  incompetent  and  insufficient  to  prove  that  fact. 
We  have  heretofore  set  out  the  substance  of  the 
testimony  on  this  subject.     It  was   not  only  g^^^^^jj; 
competent,    but    abundantly    sufficient.      The  gffJJJ^iS^' 
original  order  book  and  train  sheets  were  in  the  S^*^ 
defendant's  possession,  but  beyond  the  juris- 
diction of  the  trial  court.     In  apt  time  before  the  trial,  the 
plaintiffs  served  on  the  defendant  the  following  notice : 


<< 


(( 


In  the  United  States  Court  for  the  Indian  Territory,  North- 
ern Judicial  Division,  Sitting  at  Muskogee. 
I^ydia  J.  Elliott,  et  a/.,  Plaintiff,  v.  Missouri,  Kansas  & 
Texas  Railway  Co.,  Defendant.     No.  2,175. 


<Ci 


'To  Missouri,  Kansas  &  Texas  Railway  Company,  Above- 
Named  Defendant :  You  are  hereby  notified  to  produce  at 
the  trial  of  the  above -entitled  cause  the  original  train  dis- 
patcher's books,  train  sheets,  and  train  orders  concerning 
movements  of  all  trains  over  the  line  of  the  Missouri,  Kansas 
&  Texas  Railway  between  Muskogee,  Ind.  Ter.,  and  South 
McAlester,  Ind.  Ter.,  on  the  11th  day  of  June,  1892 ,  and  par- 
ticularly all  train  dispatcher's  books,  train  sheets,  and  train 
orders  specially  relating  to  trains  1st  103  and  4th  58,  alleged 
in  the  complaint  to  have  met  with  a  collision  between  South 
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Canadian  and  Reams  on  said  11th  day  of  June,  1892.  Given 
this  24th  day  of  Sept.,  A.  D.  1897. 

Lydia  J.  Elliott, 

By  Hatchings  &  West,  Attys. 
Service  of  the  above  notice  accepted  this  24th  day  of  Sept., 
A.  D.  1897. 

''Clifford  h.  Jackson,  Atty.  for  Deft.*' 
The  defendant  having  these  records  in  its  possession,  and 
being  able  to  produce  them,  but  refusing  to  do  so  after  due 
notice,  the  plaintiffs  had  a  right  to  introduce  secondary  evi- 
dence of  their  contents.  1  Greenl.  Ev.  §  560.  The  operators 
at  the  stations  where  the  train  dispatcher's  orders  were  deliv- 
ered to  the  conductors  and  locomotive  engineers  of  trains 
retain  one  of  the  manifold  copies  of  all  orders  delivered,  and 
it  is  highly  probable  the  company  had  possession  of  the 
retained  copy  of  the  manifold  orders  issued  to  the  conductors 
and  engineers  on  these  trains;  but,  whether  it  had  these 
copies  or  not,  it  did  have  what  was  more  important, — the 
original  order  book  containing  them,  and  the  original  train 
sheets  showing  the  movements  of  the  trains  until  they  de- 
parted from  the  stations  between  which  they  were  wrecked 
by  the  head -end  collision  and  were  heard  of  no  more.  More- 
over, if  there  was  any  doubt  or  uncertainty  as  to  the  absolute 
correctness  of  the  evidence  relating  to  the  orders  of  the  train 
dispatcher  and  the  train  sheet,  the  defendant  had  in  its 
power  to  show  that  fact  by  the  production  of  the  originals. 
It  had  had  notice  for  years,  by  the  depositions  on  file, 
just  what  the  plaintiffs'  evidence  on  the  subject  would 
be.  It  is  a  well-settled  rule  that  when  the  evidence 
tends  to  prove  a   material  fact   which   imposes  a    liability 

on  a  party,  and  he  has  it  in  his  power 
SUa  toP^dJce  to  produce  evidence  which  from  its  very  nature 
-prosumptioM.     ^^^^  ovcrthrow  the  case  made  against  him,  if 

it  is  not  founded  on  fact,  and  he  refuses  to  produce  such  evi- 
dence, the  presumption  arises  that  the  evidence,  if  produced, 
would  operate  to  his  prejudice,  and  support  the  case  of  his 
adversary.     "It  is  certainly  a  maxim,"  said  Lord   Mans- 
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FIELD,  "that  all  evidence  is  to  be  weighed  according  to  the 
proof  which  it  was  in  the  power  of  one  side  to  have  produced , 
and  in  the  power  of  the  other  side  to  have  contradicted." 
Blatch  V.  Archer,  Cowp.  63,  65.  It  is  said  by  Mr.  Starkie 
in  his  work  on  Evidence  (volume  1,  page  54) : 

**The  conduct  of  the  party  in  omitting  to  produce  that 
evidence  in  elucidation  of  the  subject-matter  in  dispute 
which  is  within  his  power,  and  which  rests  peculiarly  within 
his  own  knowledge,  frequently  affords  occasion  for  presump- 
tions against  him,  since  it  raises  strong  suspicion  that  such 
evidence,  if  adduced,  would  operate  to  his  prejudice." 

McDonoughz/.  O'Niel,  113  Mass.  92  ;  Kirby  v,  Tallmadge, 
160  U.  S.  379.  383,  16  Sup.  Ct.  349,  40  L.  Ed.  463;  Railway 
Co.  V.  Ellis,  10  U.  S.  App.  640,  4  C.  C.  A.  454,  456,  54  Fed. 
481. 

This  rule  is  applied  in  criminal  cases.  Com.  v,  Webster, 
5  Cush.  295,  316;  People  z;.  McWhorter,  4  Barb.  438.  A 
case  cannot  well  be  imagined  where  this  rule  could  have  a 
more  cogent  application.  The  conclusion  is  irresistible  that 
the  company's  refusal  to  produce  the  train  order  book  and 
train  sheet,  which  were  in  its  possession,  was  because  they 
would  have  conclusively  convicted  it  of  the  alleged  act  of 
negligence. 

It  is  assigned  for  error  that  a  witness  was  allowed  to  state 
that  the  deceased  fireman  told  the  witness  that  he  earned  $^0 
per  month  when  he  first  commenced  to  work  for  the  defend- 
ant company  in  its  switch  yards,  and  that  after 
he  got  to  be  a   fireman  his  wages  ran  from  $75      Sw^SS™*" 
to  $90  per  month.     There  are  several  sufficient 
answers  to  this  assignment.     This  question  is  treated  in  the 
brief  of  the  counsel  for  the  plaintiff  in  error  as  though  the 
compensation  of  a  fireman  on  a  locomotive  engine  was  reg- 
ulated by  an  independent  personal  contract  between  each  in  - 
dividual   fireman  and   the  railroad  company,  the  contents  of 
which  were  unknown  to  any  one  else.     But  it  has  come  to  be 
common  knowledge   that  the  compensation,  hours  of  labor, 
etc.,  of  firemen  is  fixed  and  regulated  by  contract  between  the 
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railway  compaay  and  the  officers  of  the  labor  union  known 
as  the  "Brotherhood  of  Irocomotive  Firemen,*'  who  contract 
for  and  on  behalf  of  all  firemen  in  the  service  of  the  company. 
The  wa^e  schedule  is  uniform  for  all  firemen  in  the  service, 
and  is  based  on  the  number  of  miles  run  by  the  eng^ine  on 
which  the  fireman  is  serving,  and  is  uniform,  or  substantially 
so,  on  all  of  the  railroads  in  the  West  and  South.  The  dis- 
tance between  train  terminals  to  and  from  which  train  crews 
run  is  commonly  about  150  miles,  except  in  mountainous  re- 
gions, and  the  average  compensation  of  the  firemen  under 
the  uniform  wage  schedule  is  from  $75  to  $90  per  month. 
When  the  service  is  on  the  largest  engines,  or  when  extra 
hours  are  served,  the  compensation  is  slightly  increased. 
All  this  is  common  knowledge,  and,  as  we  shall  see,  was 
also  proven  in  this  case. 

The  plaintiffs  offered  in  evidence  the  "schedule  showing 
the  rate  of  wages  to  all  classes"  of  the  company's  employees. 
This  schedule  was   in  possession  of  Mr.  E.  M.  Morton,  the 

freight  and  ticket  agent  of  the  company  at 
fSS^^^U     Muskogee,  one  of  the  terminal  points  of  the 

Choctaw  Division  of  the  company's  road,  who 
testified  that  it  was  issued  by  the  general  manager  of  the 
company,  and  that  it  was  furnished  all  terminal  agents  who 
had  charge  of  yards,  or  anything  of  that  kind ;  that  a  ter- 
minal was  a  point  where  train  crews  run  from  and  to ;  and 
that  Muskogee  and  Denison  were  the  terminal  points  of  the 
Choctaw  Division.  Tht  witness  was  a  terminal  agent,  and, 
as  such,  had  been  officially  furnished  with,  and  had  posses- 
sion of,  this  official  schedule  of  wages  paid  employees.  But 
the  defendant  objected  to  its  introduction,  and  the  court  sus- 
tained the  objection.  This  schedule  of  wages  was  clearly 
competent  for  the  purpose  of  showing  the  wages  the  com- 
pany paid  the  firemen  in  its  employ.  The  rule  is  well  settled 
that  when  the  plaintiff  offers  and  is  ready  to  produce  com- 
petent evidence  to  prove  a  material  fact  in  issue,  and  the 
court  erroneously  rejects  it  on  the  objection  of  the  defendant, 
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the  defendant  will  not  afterwards  be  heard  to  say  that 
the  plaintiff  failed  to  prove  the  fact  which 
the  rejected  evidence  would  have  established.  SfgS^^n?~ 
The  defendant  will  not  be  allowed  to  take  ad-  sstopSSt" 
vantage  of  his  own  wronj?,  or  the  errors  of  the 
court  induced  on  his  own  motion,  and  compel  the  plaintiff  to 
suffer  the  consequences .  To  allow  him  to  do  so  would  be  a  trav- 
esty on  justice.  It  would  encourage  unfounded,  groundless, 
and  captious  objections  to  evidence,  and  reward  sharp  prac- 
tice and  chicanery.  The  law  of  estoppel  may  be  success- 
fully invoked  to  prevent  such  results.  Bigelow,  Kstop.  (5th 
Ed.)  720;  Thompson  z;.  McKay,  41  Cal.  221;  Jobbins  v. 
Gray,  34  111.  App.  208,  218,  219  ;  Insurance  Co.  v.  O'Con- 
nell,  34  111.  App.  357,  362;  Elliott,  App.  Proc.  (1892)  § 
630  ;  Railway  Co.  v.  Harris,  27  U.  S.  App.  450,  457,  12  C. 
C.  A.  598,  63  Fed.  800.  Moreover,  there  was  competent 
evidence  to  show  about  what  the  earnings  of  a  fireman  were 
on  the  company's  road,  if  it  was  material  to  prove  the  fact. 
Elliott  was  a  fireman  on  the  Choctaw  Division,  of  which 
Muskogee  and  Dension  were  the  terminal  points.  The 
question  was  asked  Mr.  Morton,  how  far  it  was  from  Mus- 
kogee to  Dension,  but  the  question  was  either  not  answered, 
or,  if  answered,  the  answer  is  not  contained  in  the  record 
before  us  ;  but  that  is  quite  immaterial,  as  the  distance 
between  the  two  cities  is  a  matter  of  common  knowledge,  of 
which  the  jury  and  the  court  could  take  notice.  There 
was  not  a  man  in  Muskogee,  on  or  off  the  jury, 
who  did  not  know  the  distance  from  that  place  to 
Denison,  Tex.,  the  terminal  points  on  the  Choctaw 
Division  of  the  company's  road,  independent  of  the  com- 
pany's folder  which  shows  it  to  be  157  miles.  Insurance 
Co.  V.  Robison,  19  U.  S.  App.  266,  7  C.  C.  A.  444,  470,  58 
Fed.  723.  It  was  proven  that  firemen  on  the  company's 
road  were  paid  2%  cents  per  mile  on  the  small  engines,  and 
''on  the  large  engines  a  little  more  than  that,"  and  that  they 
were  paid  at  the  same  rate  for  extra  runs.  Allowing  for  the 
usual  runs  on  freight  trains  on  a  division  like  this,   and  not 
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counting  any  extra  runs,  or  work  on  large  engines,  would  give 
a  fireman  an  average  monthly  compensation  of  $75  to  $90. 
This  is  known  to  all  railroad  men,  and  to  all  men  of  common 
intelligence  living  in  the  vicinity  of  railroads.  The  case  of 
Railway  Co.  v.  Needham,  10  U.  S.  App.  339,  349,  3  C.  C. 
A.  129,  52  Fed.  371,  was  an  action  by  the  heirs  of  one  who 
was  killed  while  in  the  service  of  the  railway  company  as  a 
fireman  ;  and  the  court,  speaking  by  Judge  Sanborn,  said. 
''He  was  a  fireman  earning  $75  or  $80  a  month  ;"  and  it  was 
also  said,  ''In  the  measure  of  damages  in  such  an  action  as 
this,  the  constant  factor  is  the  practical  knowledge,  varied 
experience,  and  sound  judgment  of  twelve  men,  and  to  these 
very  much  must  be  left  ;"  and,  speaking  of  the  assessment 
of  damages  by  the  jury,  it  was  further  said,  "Indeed,  if, 
after  considering  all  of  the  evidence,  they  found  difficulty 
in  arriving  at  a  conclusion  by  mathematical  calculations 
based  on  any  method  of  investment,  they  would  be  authorized 
to  estimate  the  loss  according  to  their  own  good  sense  and 
judgment."  Assuming  the  witness'  statement  as  to  what 
the  deceased  fireman  told  him  what  wages  he  was  getting  as 
fireman  was  not  competent,  it  was  merely  cumulative  evi- 
dence of  a  fact  abundantly  proved  by  competent  evidence, 
and  which,  besides,  may  fairly  be  said  to  be  a  matter  of 
common  knowledge. 

But  another  and  conclusive  answer  to  the  objection  of  this 
assignment  of  error  is  that  there  was  no  sufficient  objection 
interposed  to  the  hearsay  evidence  at  the  time  it  was  intro- 
duced. After  testifying  that  the  deceased  first  commenced 
to  work  for  the  company  in  the  switch  yard,  the  record  shows 
the  following  proceedings  took  place : 

**Q.  What  wages  did  he  get  atthat  time?  (Which  question 
is  objected  to  by  the  counsel  for  the  defendant,  which  objec- 
tion is  overruled  by  the  court,  to  which  action  of  the  court  in 
so  overruling  defendant's  objection  defendant,  by  its  counsel, 
then  and  there  at  the  time  duly  excepted,  and  still  excepts.) 
A.  He  told  me  he  got  $40  a  month.  (Whereupon  counsel 
for  defendant  objected  to  the  answer  to  the  last   question, 
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which  objection  is  overruled  by  the  court,  to  which  action  of 
the  court  in  so  overruling  defendant's  objection  defendant, 
by  its  counsel,  then  and  there  at  the  time  duly  excepted,  and 
still  excepts.)*' 

It  will  be  observed  that  no  ground  for  the  objection  is 
stated.  The  defendant  simply  "objected,"  which,  for  any 
legal  purpose,  is  exactly  equivalent  to  silence. 
Insurance  Co.  v.  Miller,  19  U.  S.  App.  588,  8  gSST*^*^*^ 
C.  C.  A.  612,  614,  60  Fed;  254;  Railway  Co.  v. 
Hall,  32  U.  S.  App.  60,  14  C.  C.  A.  153,  60  Fed.  868;  Min- 
ing Co.  V,  Berberich,  36  C.  C.  A.  364,  94  Fed.  329. 

The  case  of  District  of  Columbia  v,  Woodbury,  136  U.  S. 
450,  10  Sup.  Ct.  990,  34  L.  Ed.  472,  was  an  action  for  a  per- 
sonal injury,  and  the  court  said  (page  461,  136  U.  S.,  page 
994,  10  Sup.  Ct.,  and  page  476,  34  L.  Ed.) : 

"At  this  point  of  the  witness'  testimony  in  chief  he  was 
asked  'whether  the  book  shows  that  this  thing  was  received 
on  the  29th  of  November.'  The  question  was  objected  to, 
and  the  objection  overruled.  The  witness  answered,  *It 
was.'  To  this  ruling  of  the  court  as  to  the  question  and 
answer  the  defendant  excepted." 

The  supreme  court  disregarded  this  general  exception, 
saying  (page  462, 136  U.  S.,  page  994, 10  Sup.  Ct.,  and  page 
476,  341..  Ed.): 

**In  Camden  v.  Doremus,  3  How.  515,  530,  11  ly.  Ed.  705, 
this  court  declined  to  consider  objections  made  to  the  admis- 
sion of  evidence  which  did  not  state  the  grounds  upon  which 
they  were  made,  and  did  not  obviously  cover  the  competency 
of  such  evidence,  nor  point  to  some  definite  and  specific 
defect  in  its  character.  *We  must,'  the  court  said,  'consider 
objections  of  this  character  as  vague  and  nugatory,  and,  if 
entitled  to  weight  anywhere,  certainly  as  without  weight 
before  an  appellate  court.'  To  the  same  effect  are  Burton  v, 
Driggs,  20  Wall.  125,  133,  22  \,.  Ed.  299;  Patrick z;.  Graham, 
132  U.  S.  627,  629,  10  Sup.  Ct.  194,  33  L.  Ed.  460.  This 
rule  is  especially  applicable  in  actions  like  the  present  one, 
in  which  no  fixed  rule  can  be   prescribed   for  measuring  the 
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amouDt  of  damages,  and  in  which  the  result  must,  of  neces- 
sity, depend  upon  the  good  sense  and  sound  discretion  of  the 
jury,  as  controlled  by  the  special  circumstances  of  the  case." 

And  while  there  were  objections  interposed  to  some  intro- 
ductory and  collateral  questions  propounded  to  the  witness 
upon  the  ground  that  they  called  for  hearsay,  there  was  no 
objection  at  all  interposed  to  the  question  and  answer  now 
objected  to,  namely  : 

**Q.  What  did  he  get  after  he  got  to  be  a  fireman?  A.  He 
told  me  his  wages  run  from  $75  to  $90  per  month." 

To  this  question  and  answer  no  objection  whatever  was 
made.  It  is  always  allowable  to  interpose  stringent  and 
rigid  rules  to  set  off  hypercritical  and  technical  objections  to 
the  admission  of  evidence  which  it  is  extremely  improbable 
had  the  slightest  influence  on  the  verdict.  In  Mining  Co.  v, 
Berberich,  supra^  this  court  said: 

**If  every  slight  defect  or  slip  which  a  microscopic  eye  can 
detect  in  a  question  or  answer  or  the  charge  of  the  court 
is  to  be  counted  prejudicial  error,  litigation  will  become 
„     ,     ^  interminable  over  subtle  refinements  and  quib- 

bles  which  were  not  seen  or  regarded  by 
the  judge  or  jury  at  the  trial,  and  which  had  no  bear- 
ing whatever  on  the  decision  of  the  case  on  its  merits. 
Such  an  administration  of  the  law  would  be  intoler- 
able. *But  there  is  nothing,*  said  Judge  [now  Mr.  Jus- 
tice] Brown,  of  the  supreme  court  of  the  United  States, 
*which  tends  to  belittle  the  authority  of  the  courts,  or 
to  impair  the  confidence  of  the  public  in  the  certainty 
of  justice,  as  much  as  the  habit  of  reversing  cases  for 
slight  errors  in  admitting  testimony,  or  trifling  slips  in  the 
charge.  *  *  *  Better  by  far  the  practice  of  the  English 
courts  and  the  federal  supreme  court,  where  every  intend  - 
ment  is  made  in  favor  of  the  action  of  the  lower  court,  and 
cases  are  rarely  reversed  except  for  errors  going  to  the  very 
merits, — errors  which  usually  obviate  the  necessity  of  a  sec- 
ond trial.'  Report  Am.  Bar  Ass'n  1889,  p.  — •  Though 
these  remarks  of  the  learned  justice  were  not  uttered  from 
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the  bench,  they  express  the  rule  upon  the  subject  by  which 
appellate  courts  should  be  s^uided,  and  they  have  our  ap- 
proval. 

We  reaffirm  what  was  there  said,  and  apply  it  to  this 
case.  The  admission  of  incompetent  evidence  of  a  material 
fact  is  an  error  without  prejudice,  where  the  fact  is  proved  by 
other  competent  evidence  (Cooper  v.  Coates,  21  Wall.  105, 
22  Ir.  Ed.  481),  or  the  party  complaining  of  the  error  was 
instrumental  in  excluding  competent  evidence  to  prove  the 
fact  (see  authorities  supra) ,  or  where  the  fact  is  one  of 
common  knowledge. 

It  is  assigned  as  an  error  that  the  court  refused  to  instruct 
the  jury  that  the  train  dispatcher  was  a  fellow  servant  of  the 
fireman.  But  this  was  not  error.  That  the  train  dispatcher  is 
not  a  fellow  servant  of  the  trainmen  in  dis- 
charging the  duties  of  the  train  dispatcher  for  ^ItJSSSIT"'*" 
the  railroad  company  is  now  as  firmly  settled  S>'&«n£i^ 
as  any  rule  of  law  can  be  by  judicial  decisions. 
A  railroad  track  is  of  no  use  to  its  owner  or  the  public  unless 
cars  are  run  upon  it.  The  railroad  is  built  for  that  purpose. 
It  is  the  movement  of  the  trains  upon  the  track  that  consti  - 
tutes  it  a  railroad.  That  is  the  consummation  of  the  whole 
business.  Trains  wiU  not  move  of  their  own  volition.  They 
have  to  be  set  in  motion  and  kept  moving  by  orders  from 
some  source.  The  conductors  and  engineers  on  the 
different  trains  have  no  authority  over  each  other.  They  are 
required  to  obey  orders  for  the  movement  of  their  trains,  but 
can  give  none.  The  company  itself  can  alone  tell  when  and 
how  its  trains  shall  be  run.  That  is  its  business,  and,  in  the 
last  analysis,  its  only  business.  In  the  orderly  and  safe  con- 
duct of  this  business,  it  must  make  a  printed  time-table,  which 
is  but  another  name  for  orders  governing  and  regulating  the 
movement  of  its  trains  under  normal  conditions.  The  mak- 
ing of  this  time-table  is  a  legal  duty  of  the  railroad  company, 
and,  no  matter  upon  whom  the  company  ma3"  devolve  this 
duty,  the  time- table,  when  made,  and  whether  well  or  ill 
made,  is  the  work  of  the  railroad  company,  and  the  company 
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:s  respODsible  for  its  results.  It  is  not  the  work  of  the  man 
who  put  it  up,  no  matter  what  relation  he  sustains  to  the 
company.  In  contemplation  of  law,  it  must  necessarily 
emanate  from  the  supreme  head  or  authority  of  the  company, 
without  regard  to  the  hand  used  to  promulgate  or  publish 
it.  But  printed  time-tables  alone  are  not  adequate  to 
meet  all  the  requirements  for  the  speedy,  orderly,  and  safe 
movements  of  its  trains;  and  for  this  reason  the  com- 
pany is  compelled  to  have  recourse  to  the  telegraph,  through 
whose  agency  it  makes  special  time -tables  to  meet  the 
exigencies  and  requirements  of  the  business,  which  are 
not,  and  cannot  be,  provided  for  in  the  printed  time-table. 
Of  these  facts,  as  well  as  of  the  general  duties  of  the 
train  dispatcher,  the  courts  take  judicial  notice.  State  v. 
Indiana  &  I.  S.  R.  Co.,  133  Ind.  77,  81,  82,  32  N.  E.  817, 
18  ly.  R.  A.  502;  Railway  Co.  v.  Heck,  151  Ind.  292,  312, 
50  N.  E.  988 ;  Slater  v,  Jewett,  85  N.  Y.  61,  68.  But,  whether 
the  time-table  is  general  or  special,  in  print  or  sent  by  tel- 
egraph, it  emanates  from  the  railroad  company  (from  the 
master),  and  is  a  duty  the  performance  of  which  cannot  be 
delegated  to  any  servant  of  the  company,  of  whatever  rank, 
without  making  that  servant  the  alter  e/^o  of  the  company, 
and  the  company  liable  for  his  negligence  in  the  performance 
of  that  duty.  The  alter  ego  of  the  company  in  directing  the 
movement  of  its  trains  by  telegraph  is  the  train  dispatcher, 
and  his  orders  are  the  orders  of  the  compan3^  and  must  be 
obeyed  by  all  to  whom  they  are  addressed.  The  authority 
of  the  company  in  the  premises  is  necessarily  supreme,  and 
its  order,  through  its  train  dispatcher,  must  be  obeyed ;  other- 
wise, inextricable  confu««i on  and  destruction  to  life  and  prop- 
erty would  be  the  result.  It  is  a  duty  which  admits  of  no 
divided  authority.  The  train  dispatcher  is  supreme  in  his 
sphere.  No  one,  not  even  the  directory  itself,  would  presume 
to  order  the  movement  of  a  train,  except  through  the  train 
dispatcher,  who  alone,  through  his  train  dispatch  book  and 
train  sheet,  can  issue  an  order  for  the  safe  movement  of  a 
train  over  the  track.     The  law  on  this  subject  is  well  and 
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succinctly  stated  in  the  case  of  Darrigan  v.  Railroad  Co.,  52 
Conn.  285.     The  court  said : 

**It  is  the  duty  of  the  railroad  company  to  prepare  a  time- 
table and  adjust  the  running  of  its  trains  so  as  to  avoid  col- 
lisions. It  must  also  devise  some  suitable  and  safe  method 
by  which  to  run  special  and  irregular  trains,  and  regular 
trains  when  off  their  regular  time.  That  cannot  be  done  by 
general  rules.  Emergencies  will  arise  which  no  rules  can 
anticipate  and  provide  for,  in  which  the  company  must  act, 
and  act  promptly  and  efiSciently.  In  this  case  the  scheme 
devised  was  with  these  trains,  controlled  by  one  who  knew 
the  position  and  movement  of  every  train  on  the  road  liable 
to  be  affected  by  that, — a  train  dispatcher  acting  in  the  name 
and  by  the  authority  of  the  superintendent.  Is  there  not  a 
wide  and  manifest  difference  between  the  duty  of  such  an 
agent  and  a  locomotive  engineer?  The  duty  of  the  former 
pertains  to  management  and  direction;  that  of  the  latter  to 
obedience.  It  is  immaterial  that  these  men  are  hired  and 
paid  by  a  common  employer,  and  that  their  employment  is 
designed  to  accomplish  one  common  result.  *  *  *  fjj^ 
train  dispatcher,  then,  in  respect  to  the  matter  of  moving  the 
trains,  is  supreme.  The  whole  power  of  the  corporation, 
whose  duty  it  was  to  move  them  safely,  was  delegated  to 
him.  He  was  the  agent  through  whom  the  corporation  at- 
tempted to  perform  its  duty.  He  acted  in  its  name,  by  its 
authority,  and  in  its  stead.  The  engineer  was  bound  to  obey 
his  orders.  Disobedience  or  deviation  would  have  been  sub- 
versive of  order  and  discipline,  destructive  in  its  conse- 
quences, and  just  cause  for  immediate  dismissal.  ^  ^  ^ 
Reason,  justice,  and  law  require  that  the  company  shall  be 
held  responsible.'' 

In  Hankins  v.  Railroad  Co.,  142  N.  Y.  416,  37  N.  E.  466, 
25  If,  R.  A.  396,  Judge  (now  Mr.  Justice)  Peckham, 
speaking  for  the  court  of  appeals,  said : 

''Nor  is  the  holding  that  a  train  dispatcher,  in  the  dispatch 
of  trains,  performs  for  the  master  a  duty  which  it  owes  as 
such,  a  new  departure  in  the  branch  of  the  law  under  discus- 
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sion.  While  the  cases  cited  below  do  not  necessarily  pro- 
ceed upon  that  basis,  yet  it  is  plain  that  it  was  in  all  of  them 
regarded  as  an  indisputable  proposition,  so  far  as  a  train 
dispatcher  acted  in  ordering  the  movement  of  trains.'* 

In  Railway  Co.  v.  Heck,  supta^  the  supreme  court  of  In- 
diana, after  an  exhaustive  discussion  of  the  question  and 
review  of  the  authorities,  say  (page  314,  151  Ind.,  and  page 
995,  SON.  E.)  : 

''The  contrary  is  held  to  be  the  law  in  Mississippi  and  in 
Maryland,  in  a  qualified  form,  so  that  we  are  safe  in  saying 
that  the  overwhelming  weight  of  judicial  opinion  is  that  a 
train  dispatcher,  charged  with  the  duties  and  clothed  with 
the  powers  that  the  one  now  in  question  was,  is  not  a  fellow 
servant  with  trainmen  in  the  employ  of  the  railroad  company, 
but  is  a  vice  principal,  for  whose  negligence  the  company  is 
liable.'* 

An  examination  of  the  cases  confirms  this,  statement  of  the 
court.  We  cite  the  cases:  Hankins  v.  Railway  Co.,  142  N. 
Y.  416,  37  N.  E.  466,  25  L.  R.  A.  396;  Dana  v.  Railway  Co,, 
92  N.  Y.  639;  Sheehan  v.  Railway  Co.,  91  N.  Y.  332;  Slater 
V.  Jewett,  85  N.  Y.  61;  Darrigan  v.  Railroad  Co.,  52  Conn. 
285;  I^ewisz/.  Seifert,  116  Pa.  St.  628,  11  Atl.  514;  Hunn 
V.  Railroad  Co.,  78  Mich.  513,  44  N.  W.  502,7  L.  R.  A.  500; 
Railroad  Co.  v.  Barry,  58  Ark.  198,  23  S.  W.  1097 ;  Railroad 
Co.  V.  Mcl^allen,  84  111.  109;  Smith  v.  Railway  Co.,  92  Mo. 
359,  4  S.  W.  129;  Washburn  v.  Railroad  Co.,  3  Head  638; 
Railway  Co.  v.  Arispe,  5  Tex.  Civ.  App.  611,  23  S.  W.  928, 
24  S.  W.  33;  Railway  Co.  v.  Camp,  31  U.  S.  App.  213,  229, 
13  C.  C.  A.  101,  65  Fed.  35;  Clyde  v.  Railroad  Co.  (C.  C), 
69  Fed.  673;  Railway  Co.  v.  Frost's  Adm'x,  44  U.  S.  App. 
606,  21  C.  C.  A.  186,  74  Fed.  965 ;  Railway  Co.  v.  Heck,  151 
Ind.  293,  306-315,  50  N.  E.  988;  McKune  v  Railroad  Co., 
66Cal.  302,  5  Pac.  482  ;  Phillips  z;.  Railway  Co.,  64  Wis.  475, 
25N.  W.  544;  Flannegan  v.  Railway  Co. ,  40  W.  Va.  436, 
21  S.  E.  1028;  Railway  Co.  v.  De  Armond,  86  Tenn.  75,  5 
S.  W.  600;   McKinney,  Fel.  Serv.  (1890)  §  143. 

The  counsel  for  the  plaintiff  in  error  in  their  brief  cite  and 
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rely  on  Robertson  v.  Railroad  Co.,  78  Ind.  77 »  as  establish- 
ing a  different  doctrine;  but  that  case  was  expressly  over- 
ruled by  the  case  of  Railway  Co.  v.  Heck,  151  Ind.  292,  50 
N.  E.  988. 

It  is  said  that,  as  ^'Klliott  suffered  instantaneous  death  in 
the  collision  in  question,  any  right  of  action  for  damages  on 
account  of  negligence  on  the  part  of  the  rail  - 
way  company  died  with  Elliott,  and  did  not  ^'S^l?!??**^ 
sur-vive  to  these  defendants  in  error.'*     This  -SatiSe. 
contention  was  put  at  rest  by  the  decision  of  this 
court  in  Coal  Co.  v.  Bevil,  27  U.  S.  App.  96,  10  C.  C.  A.  41, 
61  Fed.  757;  Broughel  vi  Telephone  Co.  (Conn.),45  Atl. 
435. 

Exception  is  taken  to  the  assessment  of  10  per  cent,  dam- 
ages, upon  the  affirmance  of  the  judgment  ap- 
pealed  from,    by  the   United   States   court  of  amje-iSma««s" 

*^  ^  on  Amount 

appeals  in  the  Indian  Territory.     The  Arkansas  |gSS?"**" 
statute    (section   1311,   Mansf.    Dig.)   adopted 
and   in   force   in   that   territory,   and   obligatory  upon  the 
United  States  court  of  appeals,  provides : 

*'Upon  the  affirmance  of  a  judgment,  order  or  decree  for  the 
payment  of  money,  the  collection  of  which,  in  whole  or  in 
part,  has  been  superseded,  as  provided  in  this  chapter,  10 
per  centum  damages  on  the  amount  superseded  shall  be 
awarded  against  the  appellant.*' 

It  will  be  observed  that  the  statute  is  mandatory,  but,  if 
it  were  otherwise,  and  the  damages  had  been  assessed  by 
the  court,  in  the  exercise  of  its  discretion,  for  delay,  we 
should  not  disturb  the  order  on  this  record.  The  judgment 
of  the  United  States  court  of  appeals  in  the  Indian  Territory 
and  the  judgment  of  the  United  States  court  for  the  North- 
ern district  of  the  Indian  Territory  are  affirmed. 

Sanborn,  Circuit  Judge  (dissenting).  The  nature  and 
kind  of  service  rendered  and  of  control  and  direction  exer- 
cised by  a  train  dispatcher  on  a  division  of  a  railroad  differ 
in  no  respect  from  the  nature  and  kind  of  service  rendered 
and  of  control  and  direction  exercised  by  a  conductor  of  a 
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train  between  stations  (Railroad  Co.  v,  Conroy,  20  Sup.  Ct 

85,  Adv.  S.  U.  S.  85,  44  L.  Ed.   ) ;  by  the  foreman  of 

a  gang  of  laborers,  engaged  in  repairing  sections  of  a  rail- 
road, who  has  power  to  hire  and  discharge  the  hands  who 
compose  the  gang,  and  exclusive  charge  of  their  direction 
and  management  in  all  matters  connected  with  their  employ- 
ment (Railroad  Co.  v.  Peterson,  162  U.  S.  346,  16  Sup.  Ct. 
843,  40  L.  Ed.  944) ;  of  an  engineer  who  is  regarded  as 
conductor,  and  has  the  direction  and  control  of  his  engine 
and  fireman  (Railroad  Co.  v.  Baugh,  149  U.  S.  368,  13  Sup. 
Ct.  914,  37  ly.  Ed.  772) ;  of  a  foreman  who  has  the  power 
to  hire  and  discharge  men  under  him,  and  to  direct  them 
when,  where,  and  how  to  work  in  the  construction  of  a 
sewer  in  a  city  street  (City  of  Minneapolis  v,  Lundin,  19  U. 
S.  App.  245,  58  Fed.  525,7  CCA.  344);  of  a  foreman 
who  has  the  power  to  hire  and  discharge  the  men  at  work 
under  him,  and  to  control  and  direct  their  acts  in  grading 
a  street  in  a  city  (Balch  v.  Haas,  36  U.  S.  App.  393,  20  C 
C  A.  151,  73  Fed.  974);  and  of  a  section  foreman  who 
directs  and  controls  the  action  of  the  section  men  who  work 
under  his  charge  (Railway  Co.  v.  Waters,  36  U.  S.  App. 
31,  16  C  C  A.  609,  70  Fed.  28);  and  as  these  various 
superior  servants  are  fellow  servants  with  their  subordi- 
nates, under  the  decisions  cited,  so  is  a  train  dispatcher 
upon  a  division  of  a  great  railroad,  in  my  opinion.  There 
is  no  difference  in  the  nature  of  the  relation  of  a  train  dis- 
patcher of  a  division  of  a  great  railroad  to  the  trainmen, 
whose  movements  be  directs,  and  that  of  the  relation  of  a 
conductor  to  the  trainmen  on  his  train;  of  an  engineer,  who 
is  regarded  as  conductor,  to  his  firemen  ;  of  a  section  boss  to 
the  men  of  his  gang ;  or  of  a  foreman  of  a  force  of  laborers, 
whose  action  he  has  the  power  to  direct  and  control,  to  the 
men  in  his  charge.  In  each  case  the  subordinate  servants 
are  required  to  render  implicit  obedience  to  their  superior. 
In  each  case  the  superior  servant  is  himself  a  subordinate, 
who  works  under  the  direction  of  a  superintendent  or  gen- 
eral manager.     In  each  case  the  superior  servant  and  his 
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subordioates  are  "all  co-workers  to  the  same  end,**  regard- 
less of  their  rank;  and  in  neither  case  does  the  superior 
servant  discharge  any  absolute  duty  of  the  master,  or  have 
the  entire  management  of  all  his  business,  or  of  a  separate 
and  distinct  department  of  his  business.  In  the  last  analysis, 
the  proposition  that  the  train  dispatcher  is  not  a  fellow 
servant  of  his  subordinates  rests  upon  nothing  but  the 
superior  servant  doctrine, — upon  nothing  but  the  fact  that 
he  has  the  right  to  give  directions  for  the  operation  of  the 
trains  which  are  moved  by  his  co-workers  on  the  particular 
division  of  the  railroad  upon  which  they  all  happen  to 
be  at  work.  The  train  dispatcher  of  a  division  of  a 
great  railroad  is  not  discharging  any  absolute  duty 
of  the  master.  Those  duties  are  to  use  reasonable 
care  to  employ  competent  servants,  to  exercise  ordi- 
nary care  to  furnish  and  maintain  a  reasonably  safe 
railroad  and  equipment,  and  perhaps  to  exercise  ordinary 
care  to  adopt  and  promulgate  reasonable  written  or  printed 
rules  for  the  operation  of  the  railroad.  The  train  dispatcher 
of  a  division  discharges  neither  of  these  duties.  He  does 
not  make  rules  for  the  operation  of  the  road.  He  and  the 
trainmen  on  his  division  operate  the  road  in  accordance  with 
the  rules  established  by  others.  He  is  not  charged  with  the 
duty  of  selecting  other  servants.  He  does  not  discharge  the 
master's  duty  of  using  ordinary  care  to  furnish  or  to  main- 
tain a  reasonably  safe  railroad  and  equipment.  He  is  not 
engaged  in  his  master's  duty  of  furnishing  and  maintaining 
the  railroad  and  equipment,  but  in  discharging  his  own  duty 
of  assisting  his  co-workers  to  operate  the  railroad  and  equip- 
ment which  the  master  furnishes  and  maintains  upon  the 
particular  division  to  which  he  is  attached.  The  railroad  and 
equipment  constitute  the  great  machine  which  the  master 
furnishes  for  his  employees  to  operate.  His  duty  of  furnish- 
ing and  maintaining  a  safe  machine  extends  only  to  its  con- 
struction, preparation,  and  repair.  It  stops  at  the  line  of 
Operation.  The  duty  of  careful  and  safe  operation  is  the 
18  (N  s)  A  &  E  R  Cas— 47 
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duty  of  the  servants  to  whom  he  intrusts  that  function.  The 
test  of  liability  for  an  accident  here  is  the  nature  of  the  neg- 
ligence that  caused  it.  If  it  was  negligence  in  the  con- 
struction and  repair  of  the  great  machine,  it  was  the 
negligence  of  the  master.  If  it  was  negligence  in  the 
operation  of  the  railroad, — in  the  running  of  its  trains, — it 
was  the  negligence  of  the  servant.  The  fact  is  unquestioned 
in  this  case  that  the  negligence  which  caused  the  accident 
was  not  in  the  construction,  preparation,  or  maintenance  of 
the  railroad  or  equipment,  but  it  was  the  negligence  of  a 
servant  in  the  ox)eration  of  that  equipment.  It  was  not, 
therefore,  the  negligence  of  the  master  in  the  discharge  of  his 
duty  of  construction,  preparation,  or  maintenance.  Railway 
Co.  V,  Needham,  27  U.  S.  App.  227,  232, 11  C.  C.  A.  56,  59, 
63  Fed.  107,  110,  and  cases  cited.  The  train  dispatcher  in 
this  case  therefore  was  not  engaged  in  the  discharge  of  any 
absolute  duty  of  the  master.  Nor  was  he  intrusted  with  the 
entire  management  and  supervision  of  all  the  business  of  this 
railroad  company,  or  with  the  entire  management  and  super- 
vision of  a  distinct  and  separate  department  of  its  business. 
He  was  nothing  but  one  of  the  subordinates  of  the  superin- 
tendent or  manager  of  the  railroad  company,  engaged  with 
all  his  co-workers  in  the  operating  department  of  the  company 
in  assisting  to  move  its  trains.  He  was  under  the  same 
obligation  and  duty  to  obey  the  directions  of  the  superin- 
tendent or  general  manager  of  the  operating  department  of 
this  railroad  that  the  conductors  in  his  division  were  to  obey 
his  orders,  and  that  the  firemen  and  engineers  were  to  obey 
the  directions  of  their  conductors.  Thus,  it  may  be 
seen  that  the  only  basis  for  the  conclusion  that  this 
train  dispatcher  was  not  a  fellow  servant  of  the  train- 
men at  work  on  the  same  division  with  him  is  that 
he  was  superior  to  them  in  rank,  and  that  his  service, 
while  it  was  that  of  obedience  to  his  superior,  the  superin- 
tendent  or  manager,  was  that  of  control  and  direction  of 
the  trainmen  who  were  moving  the  trains  on  the  division  he 
was  assisting  them  to  operate. 
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It  is  true  that  authorities  almost  without  number  can  be 
cited  from  the  decisions  of  the  courts  in  support  of  the  posi- 
tion that  an  employee  who  has  the  direction  and  control  of 
those  working  with  or  under  him  is  the  alier  ego  of  his  mas  - 
ter,  and  not  the  fellow  servant  of  his  subordinates,  and  that 
the  master  is  liable  for  his  negligence.  This  is  what  is 
termed  the  ''superior  servant  doctrine,"  and  it  has  been  the 
favorite  theory  of  many  courts,  and  at  one  time  received  the 
favorable  consideration  of  the  supreme  court  of  the  United 
States.  Railway  Co.  v.  Ross,  112  U.  S.  377,  5  Sup.  Ct.  184 
28  L.  Ed.  787.  The  later  decisions  of  that  court,  however, 
and  of  the  federal  courts  that  follow  its  rulings,  have  utterly 
repudiated  this  doctrine,  and  have  firmly  established  the  fol- 
lowing rules  of  law :  All  who  enter  the  employment  of  a 
common  master  to  accomplish  a  common  undertaking  are 
prima  facie  fellow  servants.  Those  to  whom  the  master 
intrusts  the  entire  supervision  and  control  of  all  his  business, 
or  of  a  distinct  and  separate  department  of  a  large  and  diver- 
sified business,  and  those  to  whom  the  master  intrusts  the 
discharge  of  his  absolute  duties  of  selecting  employees,  of 
furnishing  a  place  for  them  to  work  and  materials  for  them 
to  work  with,  and  perhaps  of  making  rules  for  the  conduct 
of  his  business,  are  not,  while  they  are  discharging  these 
specific  duties,  the  fellow  servants  of  the  other  employees  of 
the  common  master.  But  these  servants,  when  they  are  dis- 
charging other  than  these  specific  duties,  and  other  servants 
at  all  times,  are  the  fellow  servants  of  all  others  engaged  in 
the  common  undertaking  for  the  common  master.  Neither 
the  fact  that  one  servant  is  superior  in  rank  or  higher  in 
grade  than  others,  nor  the  fact  that  the  duty  of  one  is  to 
order  and  direct  the  movements  of  others,  while  the  duty  of 
the  others  is  to  obey  the  orders  and  directions  of  their  supe- 
rior, will  abrogate  or  affect  their  relation  of  fellow  servants, 
or  constitute  the  superior  a  vice  principal,  unless  he  is 
intrusted  with  ihp  entire  management  of  all  his  master's 
business,  or  of  a  distinct  and  separate  department  of  a  large 
and   diversified   business.     Every  servant  who  enters   the 
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employment  of  the  common  master  assumes  the  risk  of  the 
negligence  of  his  co-workers  in  the  common  undertaking, 
whose  duty  it  is  to  direct  his  work  and  to  order  him  when, 
where,  and  how  to  do  it,  just  as  much  as  he  does  that 
of  those  servants  whose  duty  it  is  to  work  by  his 
side  and  to  obey  the  orders  of  the  superior  servants. 
Railroad    Co.    v,    Conroy,    20    Sup.    Ct.    85,    Adv.  S.  U. 

S  85,  44  L.   Ed. ;  Railroad  Co.  e;.   Peterson,  162  U.    S. 

346,  16  Sup.  Ct.  843,  40  L.  Ed.  944  ;  Railroad  Co.  v.  Baugh, 
149  U.  S.  368,  13  Sup.  Ct.  914,  37  L.  Ed.  772;  City  of 
Minneapolis  v.  Lundin,  19  U.  S.  App.  245,  7  C.  C.  A.  344, 
58  Fed.  525;  Balch  v.  Haas,  36  U.  S.  App.  393,  20  C.  C.  A. 
151,  73  Fed.  974;  Railway  Co.  v.  Waters,  36  U.  S.  App.  31, 

16  C.  C.  A.  609,  70  Fed.  28;  Millsaps  v.  Railway  Co.,  69 
Miss.  423,  13  South.  696;  Railroad  Co.  v.  Hoover,  79  Md. 
253,  29  Atl.  994,  25  L.  R.  A.  710;  Blessing  v.  Railway  Co., 
77  Mo.  410;  2  Bailey.  Pers.  Inj.§§  2061,  2190;  Railroad  Co. 
V.  Poirier,  167  U.  S.  48, 17  Sup.  Ct.  741,  42  L.  Ed.  72  ;  Oakes 
z;.  Mase,  165  U.S.  363,17  Sup.  Ct.  345,  41  L.  Ed.  746; 
Railroad  Co.  v,  Keegan,  160  U.  S.  259,  16  Sup.  Ct.  269, 
40  L.  Ed.  418;  Railroad  Co.  z;.  Hambly,  154  U.  S.  349, 
14  Sup.  Ct.  983,  38  L.  Ed.  1009;  Railroad  Co.  v.  Herbert. 
116  U.  S.  642.  6  Sup.  Ct.  590,  29  I,.  Ed.  755;  Randall 
V  Railroad  Co.,  109  U.  S.  478,  3  Sup.  Ct.  322,  27  L. 
Ed.  1003;  Farwell  v.  Railroad  Co.,  4  Mete.  (Mass.)  49; 
Holden  v.  Railroad  Co.,  129  Mass.  268;  Clifford  v.  Railroad 
Co.,  141  Mass.  564,  6  N.  E.  751 ;  Sherman  v.  Railroad  Co., 

17  N.  Y.  153;  Besel  v.  Railroad  Co.,  70  N.  Y.  173;  De 
Forest  v.  Jewett,  88  N.  Y.  264;  Weger  v.  Railroad  Co.,  55 
Pa.  St.  460 ;  Coal  Co.  v.  Jones,  86 Pa.  St.  432. 

Under  the  above  rules,  which  seem  to  me  to  be  sustained 
by  the  foregoing  authorities,  and  to  be  now  firmly  estab- 
lished by  the  latter  decisions  of  the  supreme  court,  the  train 
dispatcher  in  this  case,  whose  duty  it  was  to  direct  the  move- 
ment of  trains  on  one  of  several  division^  of  this  railroad, 
was,  in  my  opinion,  a  fellow  servant  of  all  his  co-workers  in 
the  operating  department  of  the  plaintiff  in  error   below  its 
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superintendent  or  general  manager ;  and  for  that  reason  the 
railroad  company  was  not  liable  for  his  negligence.  The 
deceased  assumed  the  risk  of  that  negligence  when  he  entered 
the  employment  of  the  common  master  for  the  purpose  of  car- 
rying on,  in  conjunction  with  this  train  dispatcher,  the  com- 
mon undertaking  of  operating  the  railroad  of  the  plaintiff  m 
error.  The  trial  court  refused  to  declare  this  to  be  the  law, 
and  the  court  of  appeals  in  the  Indian  Territory  sustained 
that  ruling.  For  this  reason  it  seems  to  me  that  the  judg- 
ments below  should  be  reversed. 

The  ruling  to  which  reference  has  been  made  is  not,  in  my 
opinion,  the  only  error  in  the  trial  of  this  case.  There  were 
several  errors, — notably,  the  refusal  of  the  trial  court  to 
instruct  the  jury  that  they  should  not  consider  the  testimony 
of  Broyles,  which  was  mere  hearsay,  in  assessing  the  dam- 
ages. But  the  fundamental  error  has  already  been  discussed, 
and  no  good  purpose  would  be  subserved  by  prolonging  this 
opinion  to  consider  less  important  mistakes. 


Hunt 

V. 

Hurd. 

{Circuit  Court  of  Appeals  y  Seventh  Circuit,  Jan.  2,  /goo,) 

Death  of  Employee — Making  Flying  Switch — Whether  Negligence 
Per  Se.* — Deceased  was  killed  by  a  car  being*  shoved  ag'ainst  him  in 
making  a  flying  switch,  in  broad  daylight,  while  he  was  on  a  side 
track  in  defendant's  yards.  He  had  worked  in  such  yards  for  several 
months,  and  had  seen,  and  must  have  known  of,  this  practice  of 
making  flying  switches ;  and  he  was  distinctly  notified  by  his  fore- 
man to  get  off  and  keep  off  the  track,  as  they  were  going  to  make  a 
flying  switch  upon  it,  and  all  the  other  employees  took  heed  to  the 
warning,  and  deceased  paid  enough  attention  to  it  to  get  off  with  the 
others  until  the  engine  and  two  attached  cars  passed,  and  then,  ap- 

*See  note  at  end  of  case. 
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parmtlj  to  resmne  his  work  of  ti^tenin^  bolts  on  the  track,  stepped 
npoa  the  track  and  was  kiUed  by  the  car.  Held^  that  making^  a  fljingr 
switch  nnder  soch  cimnnstances  was  not  negli^nce  p€r  ie. 

Same — Same — Fellow  Servants.* — In  sach  action,  there  conld  be 
no  reoorery  for  the  negligence  of  the  brakeman  or  foreman  or  other 
employees  in  charge  of  the  train,  as  thej  were  fellow  servants  with 


and  General  Laws. — Whether  snch 
emplojees  were  fellow  serrants  with  deceased  was  not  a  question  of 
loca!  law.  bat  one  of  general  law,  to  be  determined  by  a  reference  to 
all  the  anthorities :  and  the  decisions  of  the  United  States  supreme 
cc>:irt  are  controlling  npon  the  subject. 

Erkor  by  defendant  to  the  circmt  cotiit  of  the  United 
States  for  the  Sontbem  district  of  Illinois.     Reversed. 

This  is  an  action  by  the  administrator  of  Edward  M.  Hard 
against  Samnel  Hnnt.  receiver  of  the  Toledo,  St.  Lonis  & 
Kansas  City  Railroad  Company,  for  damages  arising:  from 
^-^..^  ^^  death  of  said   Hard,  a  section   hand,   at 

Coffeen,  111. ,  on  February  8, 1898.  The  declara- 
tion is  in  two  coants,  which  are  snbstantially  alike,  charg- 
ing the  defendant  company  with  neg:ligence  in  carelessly  and 
negligently  making  a  mnnini:  or  flying  switch,  and,  without 
notice  or  warning  to  Hard,  causing  a  car  to  run  upon  the 
side  track  npon  which  he  was  workini^,  throwing  him  down, 
passing  over  him,  and  causing  his  death.  At  the  time  of 
the  accident  Hurd  had  been  in  the  employ  of  the  receiver  for 
about  four  months,  working  as  a  section  hand  in  the  yards 
of  the  company  at  Coffeen  and  immediate  vicinity.  Coffeen 
is  a  village  of  about  1.000  inhabitants.  The  main  track  of 
the  railroad  company  runs  through  the  village,  east  and 
west,  crossed  at  right  angles  by  Main  street  and  other  streets 
running  north  and  south.  A  short  distance  west  of  Main 
street  is  the  depot.  Sixty  feet  west  of  the  depot  is  a  side 
track  or  "passing  track,"  so  called,  which  leaves  the  main 
track,  and  extends  west  through  the  village  north  of,  and 
parallel  with,  the  main  track.  A  track  called  a  "house 
track**  joins  this  side  track  at  a  point  180  feet  from  the  west 

*See  notCy  14  Am.  &  £ng.  R.  Cas.,  N.  S.,  586. 
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end  of  the  depot,  and  extending  in  easterly  direction  over 
Main  street.  About  1,080  feet  west  of  the  depot  is  situated 
the  coal  shaft  of  the  Coffeen  Coal  Copper  Company.  For 
the  purpose  of  handling  the  business  of  this  coal  shaft  another 
side  track  leaves  the  main  track  at  a  distance  of  about  210 
feel  west  of  the  depot,  running  parallel  with  the  main  track 
to  the  coal  shaft.  About  330  feet  from  the  coal  shaft  two 
short  side  tracks  branch  out  from  this  track,  running  par- 
allel with  it  past  the  coal  shaft,  and  rejoining  the  side  track 
at  a  point  about  390  feet  west  of  the  shaft.  All  of  the  tracks 
south  of  the  main  track  were  at  the  time  of  the  accident  used 
for  loading  and  shipping  coal  from  the  coal  shaft.  There 
are  two  other  railroads  crossing  between  the  coal  shaft  and 
the  depot.  Prior  to  the  accident  Hurd  and  a  fellow 
workman,  James  Crites,  were  engaged  in  tightening 
bolts  on  the  side  track.  Both  were  working  under  the 
orders  of  William  Jones,  foreman  of  the  section.  Be- 
tween 2  and  3  o'clock  p.  m.,  a  local  freight  train  came  into 
the  yards  from  the  east,  stopping  east  of  the  depot.  As  there 
was  a  car  of  coal  to  be  taken  from  the  coal  shaft  and  shipped 
out  with  this  train,  the  engine  was  detached,  and  the  remain- 
der of  the  train  left  standing  east  of  the  Main  street  crossing 
while  the  engine  went  up  the  side  track  to  the  coal  shaft  to 
get  this  car.  The  section  gang,  among  whom  was  Hurd, 
were  then  at  work  on  the  side  track.  When  the  engine  went 
up  to  the  coal  shaft,  the  men  stepped  off  the  track,  resuming 
their  work  after  the  engine  had  passed.  The  foreman,  Jones, 
was  standing  close  to  Hurd  when  the  train  passed,  and  Crites 
was  standing  about  40  feet  east  of  Hurd.  There  were  three 
cars  of  coal  standing  on  the  side  track  near  the  coal  shaft, 
the  one  to  be  shipped  out  in  this  train  being  the  furthest 
west.  The  engine  coupled  onto  this  string  of  three  cars  and 
started  east  towards  the  depot ;  the  intention  being  to  drop 
the  last  car,  which  was  a  flat  car  loaded  with  slack,  upon  the 
house  track,  north  of  the  depot,  by  detaching  it  from  the 
string  before  the  engine  reached  the  switch,  allowing  the  en- 
gine and  two  cars  attached  to  pass  out  onto  the  main  track, 
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and  then,  before  the  detached  car  reached  the  switch,  setting^ 
the  switch  for  the  house  track,  allowing  that  car  to  run  onto 
that  track  by  the  momentum  it  had  acquired  before  its  detach- 
ment, the  engine  could  then  return  with  the  two  cars  onto 
the  side  track,  leaving  them  at  the  place  where  they  had 
been  previously  picked  up,  and  bring  out  the  car  from  the 
house  track,  and  couple  it  to  the  train  left  on  the  main  track 
east  of  the  depot.  A  brakeman  was  placed  on  the  last  car, 
and  the  engine,  with  all  three  cars  attached,  returned 
towards  the  depot.  When  this  train  was  about  five  or 
six  hundred  feet  from  the  section  gang  where  Hurd 
was  working,  Jones,  the  foreman,  told  the  men  to  get 
off  the  track  and  to  stay  out  of  the  way;  that  the  train 
crew  were  going  to  drop  a  car  back,  or  to  throw  a  car 
in  there, — the  exact  words  being  differently  given  by  different 
witnesses.  The  import  of  the  warning,  however,  was  that  a 
car  was  going  to  be  placed  on  the  house  track  by  a  process 
known  to  railroad  men  as  a  drop  or  flying  switch.  When 
the  engine  was  about  100  feet  from  the  place  where  the  men 
were  working,  they  stepped  off  the  track,  and  about  the  same 
time  the  brakeman  on  the  last  car  uncoupled  that  car  from 
the  string  the  engine  was  pulling.  To  do  this,  the  speed 
of  the  engine  was  slackened,  in  order  to  allow  the  drawing  of 
the  pin;  and  after  the  pin  was  drawn  the  speed  of  the  engine 
was  increased,  so  that  the  engine  and  two  cars  passed  the 
sectionmen  at  the  rate  of  about  four  or  five  miles  an  hour, 
according  to  the  testimony  of  the  witnesses  Jones  and  Benson^ 
or  eight  to  ten  miles  an  hour,  according  to  the  evidence  of 
other  witnesses.  The  sectionmen  were  standing  on  the  main 
track  when  the  engine  and  two  cars  passed  them.  The  en- 
gine and  car.<%  were  running  two  or  three  car  lengths  ahead  of 
the  detached  car.  As  soon  as  the  engine  with  the  cars 
attached  had  passed  him,  Hurd,  without  looking  to  the  west, 
from  whence  the  car  was  coming,  stepped  upon  the  switch 
track,  astride  of  the  south  rail,  and  bent  down,  apparently 
for  the  purpose  of  proceeding  with  his  work.  The  detached 
car  was  then  rapidly  approaching,  and  was  within  30  feet  of 
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him.  Several  bystanders  shouted  to  him  to  get  out  of  the 
way,  but  it  was  too  late,  and  the  car  struck  him  and  passed 
over  him,  killing  him  almost  instantly.  The  accident  hap- 
pened between  2  and  3  o'clock  on  a  clear  day.  The  brake- 
man  on  the  detached  car  was  standing  at  the  west  end  of  the 
car,  where  the  brake  was  placed,  and,  by  reason  of  his  posi- 
tion, probably  would  not  be  able  to  see  Hurd  when  he  stepped 
upon  the  track.  The  car  was  stopped  just  after  it  passed  the 
switch  onto  the  house  track.  During  the  time  of  Kurd's 
employment,  the  coal  company  was  shipping  all  of  its  coal 
over  the  Toledo,  St.  Louis  &  Kansas  City  Railroad,  and 
a  great  deal  of  switching  was  done  in  those  yards,  there 
being  as  many  as  15  to  20  cars  taken  from  the  coal  shaft  and 
scales  daily.  In  doing  this  work,  running  switches  were 
of  almost  daily  occurrence,  and  they  had  been  frequently 
made  in  Kurd's  presence.  There  is  no  substantial  conflict 
in  the  testimony,  or  any  dispute  as  to  the  facts  of  the  case. 
The  questions  arising  from  the  record  are  questions  of  law. 
The  defendant  company  called  but  one  witness.  Section 
Foreman  Jones,  whose  testimony  in  all  material  matters 
supports  the  plaintiff's  proofs.  At  the  close  of  the  testimony 
the  defendant's  counsel  requested  the  court  to  direct  the  jury 
to  find  a  verdict  in  favor  of  the  defendant,  which  request  the 
court  refused,  but  submitted  the  case  to  the  jury,  who  found 
a  verdict  in  favor  of  the  plaintiff.  The  principal  assignment 
of  error,  and  the  only  one  which  we  deem  it  necessary  to 
consider,  is  founded  upon  this  refusal  of  the  court  to  take  the 
case  from  the  jury. 

Clarence  Br  own  ^  for  plaintiff  in  error. 
George  R,  Cooper^  for  defendant  in  error. 

Before  Woods,  Circuit  Judge,  and  Bunn  and  Seaman. 
District  Judges. 

Bunn,  District  Judge,  after  making  the  foregoing  state- 
ment of  the  case,  delivered  the  opinion  of  the  court. 

It  is  impossible  to  discover  any  rational  or  satisfactory 
ground  upon  which  this  verdict  can  be  sustained.     There 
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was  no  evidence  in  the  case  that  the  switching  of  cars  upon 
side  tracks  by  a  runninji:  switch  is  of  itself  dangerous  or  un- 
lawful. It  is  not  claimed  to  be  the  law  that  such  a  practice 
is  unjustifiable,  or  constitutes  negligence/^r  se  on  the  part  of 
the  railroad  company.  The  truth  is  that  it  is  the  common 
practice  in  most  or  all  of  the  railroad  yards  in  the  country. 
It  is  claimed  in  this  case  that  a  separate  engine  could 
have  been  attached  to  these  particular  cars,  and  the 
cars  drawn  behind  or  shoved  ahead  of  such  engine  with 
greater  safety  to  employees  and  the  public.  That  is  quite 
possible.  If  an  employee  will  not  take  heed  to  such  a  warn- 
ing as  was  given  Hurd  in  this  case, — to  get  off  the  track  and 
keep  off, — he  might  be  saved  by  the  fury  of  an  approaching 
engine,  and  the  noise  of  a  whistle  and  the  ringing  of  a  bell. 
But  this  does  not  furnish  any  solution  to  the  question.  Be- 
cause the  business  might  be  done  in  some  other  and  slower 
way,  less  dangerous,  it  does  not  follow  that  the  method  em- 
ployed involves  negligence.  The  real  question  is  whether 
the  method  is  the  one  in  general  use  by  other  railroad  com- 
panies, and  is  reasonably  safe.  If  it  is,  then  it  is  not  negli- 
gence of  itself,  and  without  regard  to  circumstances,  to 
employ  that  method.  3  Elliott,  R.  R.  par.  1162;  Kelley  v. 
Railroad  Co.,  53  Wis.  74,  9  N.  W.  816;  Schaible  v.  Railway 
Co.,  97  Mich.  318,  56  N.  W.  565,  21  L.  R.  A.  660.  A  rail- 
road company  has,  say,  a  half  dozen  or  more  cars  standing 
in  its  yards,  which  it  wishes  to  place  upon  as  many  different 
side  tracks.  Instead  of  hitching  a  separate  engine  to  each 
car,  and  taking  the  car  where  it  is  wanted,  it  attaches  one 
engine  to  the  entire  train.  When  all  is  under  motion  the 
engine  is  suddenly  slacked  up.  This  slack  is  communicated 
from  the  engine  through  all  the  intermediate  cars  until  it 
reaches  the  rear  car.  This  enables  the  brakeman  to  draw  the 
pin  and  detach  that  car  just  at  a  point  before  it  reaches  the 
first  switch,  which  is  drawn  at  the  proper  moment,  allowing 
the  detached  car  to  go  upon  another  track  by  the  momentum 
received  from  the  engine.  The  engine  with  the  remaining 
cars   proceed  upon  their  way  until  another  side  track  and 
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switch  are  reached,  when  the  same  process  is  repeated,  and 
so  on  until  all  the  cars  are  deposited  in  their  proper  places. 
Where  there  are  no  public  streets  to  be  crossed,  and  the 
traveling  public  are  not  concerned,  it  cannot  be  said  that 
such  a  method  of  moving  cars  is  extrahazardous,  or  implies 
any  negligence  on  the  part  of  the  company.  It  facilitates 
business,  and  that  is  what  the  public  want,  although  the  dan- 
ger may  be  somewhat  increased  over  that  of  slower  methods. 
It  would,  no  doubt,  be  less  dangerous  to  employees  and  to 
the  public  if  all  passenger  trains  should  be  run  at  a  speed  not 
exceeding  10  miles  an  hour,  instead  of  from  30  to  60  miles  an 
hour,  and  yet  no  one  would  venture  the  opinion  that  it  should 
be  held  as  negligence/^r  se  to  run  trains  at  the  higher  rate  of 
speed.  The  business  public  demands  it,  notwithstanding  the 
extra  hazard.  There  is  no  doubt  that  under  some  circum- 
stances it  would  be  gross  carelessness  to  shunt  a  train  upon 
a  side  track,  leaving  it  to  run  across  a  grade  crossing  over  a 
public  street  where  footmen  were  constantly  passing,  without 
an  engine  and  an  engineer  to  control  it.  The  cases  cited  from 
Illinois,  and  relied  upon  by  the  defendant  in  error,  are,  for 
the  most  part,  cases  of  this  kind,  where  the  traveling  public 
are  interested,  and  where  there  are  grade  railroad  crossings 
over  public  streets.  But  there  are  no  such  extraordinary 
circumstances  in  this  case.  Here  the  switching  was  done 
in  the  defendant's  yards,  upon  its  own  private  grounds.  It 
was  done  in  the  usual  manner,  in  broad  daylight.  The 
deceased  was  an  employee  of  the  company.  He  had 
worked  in  those  yards  several  months,  and  had  seen,  and 
must  have  well  known  of,  this  practice  of  making  flying 
switches.  He  was  distinctly  notified  by  his  foreman  to  get 
off  and  keep  off  the  track,  as  they  were  going  to  make  a  drop 
switch  upon  that  track.  All  the  other  employees  took  heed 
to  the  warning,  except  Hurd.  He  paid  enough  attention  to 
it  to  get  off  with  the  others  until  the  engine  and  two  attached 
cars  passed,  and  then,  forgetting  or  for  some  reason  being 
totally  oblivious  of  the  approach  of  the  shunted  car,  stepped 
upon  the  track,  apparently  to  resume  his  work  of  fastening 
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bolts.  The  other  workmen,  Jones  and  Crites,  knew  about 
the  danger,  and  heeded  it.  Hard  knew  just  as  much  about 
it  as  they  did,  but  was  the  only  one  who  paid  no  attention  to 
or  failed  to  realize  the  danger. 

It  is  said  that  the  jury  are  to  judge  of  the  circumstances, 
and  draw  their  own  inferences  from  facts.  This  is  true, 
where  there   are  circumstances   and  testimony  from  which 

inferences  may  properly  be  drawn.  But  the 
S5Sr^?£Sn»  difficulty  lies  in  the  fact  that  there  are  no  cir- 
wStSerN^u^    cumstauccs   in  evidence  from  which  the  infer - 

sence  Par  Be. 

ence  of  negligence  on  the  part  of  the  company, 
or  of  any  employee  of  the  company,  can  properly  be  drawn. 
The  court,  in  its  general  charge,  instructed  the  jury : 

**That  they  were  to  judge  in  the  first  place  (for  that  is  most 
important)  whether  this  so- called  running  or  flying  switch 
was  such  an  operation  of  the  road,  or  of  the  switch,  or 
switching  of  cars,  as  was  reasonably  compatible  with  the 
safety  of  the  parties  employed  to  work  there.  If  it  was 
reasonably  safe,  then  the  party  employing  the  deceased, 
perhaps,  had  complied  with  his  undertaking;  but  if  it  was 
not  a  reasonably  safe  operation,  so  to  speak,  of  the  engine 
and  cars, — of  the  switching  process  that  was  going  on  there, 
— then  perhaps  the  defendant  would  be  guilty." 

This  instruction  and  others  of  a  similar  import  were 
objected  to,  and  exception  thereto  taken  by  defendant's 
counsel.  We  mention  these  things  here  only  for  the  purpose 
of  saying  that  it  seems  altogether  probable,  from  these 
instructions  and  from  the  verdict,  that  the  jury  supposed 
they  were  authorized  to  say  that  if  they  found  these  flying 
switches  to  be  dangerous,  or  more  dangerous  than  other 
methods  that  might  have  been  employed,  in  that  case  they 
should  find  the  defendant  company  guilty  of  negligence. 
But  this,  as  we  have  seen,  cannot  be  the  law.  And  appar- 
ently the  jury  must  also  have  found  that  the  contributory 
negligence  of  the  deceased  in  going  upon  the  track  in  front 
of  a   moving  car  after  being  warned  by  his  foreman  of  the 
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danger  would  not  prevent  a  recovery,  if  the  jury  found  this 
method  of  switching  dangerous. .  The  instructions,  however, 
on  the  subject  of  contributory  negligence  were  quite  correct 
and  full.  It  is  true  that  there  is  evidence  to  show  that  the 
yard  was  within  the  corporate  limits  of  a  village  of  1 ,000  or 
1,200  inhabitants,  and  that  30  or  40  feet  away  was  a  public 
street  crossing.  But  how  can  these  facts  change  or  influence 
the  duty  of  the  company  to  the  employee  Hurd?  Not  at  all. 
If  he  had  been  a  traveler  upon  the  public  crossing,  then  the 
question  in  regard  to  the  propriety  of  switching  a  car  over  the 
crossing  without  an  engine  attached  would  have  some  signif- 
icance. 

As  we  have  seen,  the  charges  of  negligence  in  the  declara- 
tion are  of  a  very  general  character.  No  specific  negligence 
is  alleged  on  the  part  of  the  engineer  or  brakeman  or  other 
employee  in  charge  of  the  switching  train.  The  charge  is 
apparently  one  of  negligence  on  the  part  of  ihe  company  for 
operating  cars  in  that  way,  as  though  it  were  negligence /^r 
se.  And  the  question  seems  to  have  been  left  to  the  jury 
as  a  question  of  fact,  though  there  are  no  circumstances  in 
the  case  tending  in  any  way  to  show  negligence,  unless  it 
was  the  bare  fact  of  switching  cars  by  a  flying  switch,  so  that 
the  jury  were  in  reality  left  to  determine  the  law  as  well  as 
the  fact. 

Counsel  for  defendant  in  error  lay  some  stress  upon  the 
fact  that  the  brakeman  sent  in  charge  of  the  shunted  car  was 
located  on  the  rear  end  of  the  car,  instead  of  the  front.  But 
he  was  where  his  brake  was  by  which  the  car 
was  controlled,  and  he  was  not  there  for  the  S^o^lSS^ants. 
purpose  of  giving  warning.  Other  means  were 
provided  for  that.  But  assume  that  the  brakeman  was  negli- 
gent in  not  being  in  the  right  place.  It  is  quite  clear  that 
the  plaintiff  cannot  recover  for  the  negligence  of  the  brake- 
man  or  foreman  or  other  employees  in  charge  of  the  train. 
They  were  fellow  workmen  with  the  deceased.  This  is  not 
a  question   of  local   law,  as   is   claimed   by  counsel  for  the 
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defendant  in  error,  but  is  one  of  general  law,  to  be  determined 

by  a  reference  to  all  the  authorities.  Railroad 
^S=?SSS"aiid  Co.  V,  Baugh,  149  U.   S.  368.    13   Sup.  Ct.  914, 

37  Iv.  Ed.  772.  And  the  decisions  of  the  United 
States  supreme  court  are  controlling  upon  this  question. 
Martin  v.  Railroad  Co.,  166  U.  S.  399,  17  Sup.  Ct.  603,  41 
L.  Ed.  1051;  Railroad  Co.  v.  Peterson,  162  U.  S.  346.  16 
Sup.  Ct.  843,40  L.  Ed.  944;  Samez;.  Charless,  162  U.  S.  359, 
16  Sup.  Ct.  848.  40  L.  Ed.  999.  These  cases  are  quite  con- 
clusive of  the  case  at  bar,  so  far  as  any  question  of  negligence 
on  the  part  of  the  engineer  or  brakeman  in  charge  of  the 
train  is  concerned,  if  any  such  negligence  were  charged  or 
proven.  But  no  such  negligence  is  charged,  and,  if  it  were, 
there  is  no  evidence  tending  to  support  the  charge.  The 
judgment  of  the  circuit  court  is  reversed,  and  the  case 
remanded,  with  instructions  to  award  a  new  trial. 

NOXB. 

Making  Flying  Switch — Whether  Negligence  Per  Se. — A  company 
is  not  guilty  of  negligence  ^^r  se  in  shunting  by  kicking  cars  along 
its  tracks  in  its  yard,  for  the  purpose  of  making  up  trains,  pursuant 
to  a  custom  of  long  standing,  of  which  its  employees  are  fully  cog- 
nizant. Schaible  v.  Lake  Shore  &  M.  S.  R.  Co.,  97  Mich.  318,  56  N. 
W.  Rep.  565. 

Shifting  cars  by  means  of  the  "kicking  back"  process  is  not  neces- 
sarily at  all  times  an  act  of  negligence /^r  se^  even  though  there  may 
be  a  safer  method  of  shifting  them.  Florida  Cent.  &  P.  R.  Co.  v. 
Mooney  (Fla.),  12  Am.  «&  Eng.  R.  Cas.,  N.  S.,  721. 

The  use  of  "kicking  switches,"  or  "running  switches,"  in  detaching 
and  propelling  cars,  cannot  be  said  to  constitute  negligence,  as  "they 
seem  to  be  in  general  use  by  well-regulated  railroads"  ;  but  there  may 
be  negligence  in  connection  with  their  use,  by  failing  to  instruct  a 
young  and  inexperienced  brakeman  as  to  the  attendant  danger. 
Williams  v.  South  «&  N.  Ala.  R.  Co.,  91  Ala.  635,  9  So.  Rep.  77. 

The  tracks  of  two  companies  at  the  place  of  an  accident  ran  within 
a  few  feet  of  each  other.  Plaintiff,  a  track  repairer,  suddenly  jumped 
from  one  track  to  defendant's  to  avoid  a  passing  train,  and  while 
waiting  for  the  train  to  pass,  was  struck  by  uncoupled  cars  moving 
by  their  own  momentum,  with  no  one  in  charge,  on  defendant's  road. 
Held^  that  defendant  was  guilty  of  negligence  in  moving  the  cars  in 
such  a  manner  ;  that  plaintiff,  under  the  circumstances,  could  not  be 
chargeable  with  such  contributory  negligence  as  to  bar  a  recovery. 
Chicago,  R.  I.  &  P.  R.  Co.  v.  Dignan,  56  111.  487,  4  Am.  Ry.  Rep.  487. 
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Atchison,  T.  &  S.  F.  Ry.  Co. 

{Supreme  Court  of  Kansas^  Oct,  6,  /goo,) 

Personal  Injuries — Contributory  Negligence — Knowledge  of  Reck- 
less Habits. — One  who,  with  knowledge  of  the  grossly  negligent  and 
reckless  habit  of  another,  voluntarily  and  unnecessarily  places  him- 
self in  the  way  of  receiving  injuries  at  his  hands,  is  guilty  of  contrib- 
utory negligence,  and  cannot  excuse  himself  upon  the  ground  that 
the  conduct  of  the  other  was  wanton  and  willful  in  character,  unless 
such  other  had  knowledge  or  apprehension  that  he  was  about  to  inflict 
injury,  and  made  no  effort  to  avert  it. 

Injury  to  Employee — Contributory  Negligence — Choosing  More 
Hazardous  Way.* — A  workman  engaged  in  cleaning  stock  cars  stand- 
ing on  a  railroad  track,  who  has  knowledge  of  the  grossly  negligent 
and  wantonly  reckless  habit  of  the  railway  company  to  bump  other 
and  moving  cars  against  them  without  warning,  and  who  is  injured 
by  such  negligent  conduct  while  he  is  endeavoring  to  cross  the  track 
by  crawling  under  the  cars,  when  there  was  a  safer  way  to  get  across, 
and  who  might  have  heard  or  seen  the  approach  of  the  moving  cars 
had  he  look  or  listened,  is  guilty  of  contributory  negligence,  and  a 
recovery  cannot  be  had  for  his  injuries  or  death,  unless  the  railway 
company  before  bumping  the  cars  had  knowledge  or  apprehension  of 
his  perilous  position,  and  made  no  effort  to  avoid  injuring  him. 

(Syllabus  by  the  Court.) 

Error  by  plaintiff  from  Wyandotte  county  court  of  com- 
mon pleas.     Affirmed, 

C.  C.  Daily  L,  F,  Bird,  and  H.  G,  Pope^  for  plaintiff  in  error. 

A,  A,  Hurdy  O,  J,  Woody  and  W,  Littlefieldy  for  defendant 
in  error. 

Doster,  C.  J.  This  was  an  action  brought  against  the 
Atchison,  Topeka  &  Santa  Fe  Railway  Company, by  Caro- 

*See  notcy  18  Am.  &  Eng.  R.  Cas.,  N.  S.,  555. 
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line  Beal,  widow  of  Daniel  Beal,  to  recover  damages  for  neg- 
oase  stated.         Hgcntly   causing  her  husband's   death.      The 

deceased  was  a  workman  employed,  with 
others,  to  clean  the  defendant's  stock  cars.  The  place  where 
the  death  occurred  was  in  the  company's  yards  at  Argentine, 
this  state.  At  that  place  there  were  a  number  of  contiguous 
and  parallel  tracks  running  east  and  west.  The  track 
furthest  to  the  north  was  called  the  **Alley  Track."  Upon 
that  track  the  cars  to  be  cleaned  were  switched.  The  method 
of  placing  the  cars  upon  this  track  was  to  run  them  from  the 
Kansas  City  stock  yards,  a  few  miles  distant,  upon  the  track 
next  to  and  immediately  south  of  the  alley  track,  to  a  switch 
connection  a  quarter  of  a  mile  or  more  west  of  the  point  at 
which  they  were  to  be  cleaned,  and  then  to  back  them  east 
upon  the  alley  track.  The  cleaning  was  done  by  shoveling 
the  refuse  matter  out  of  the  north  sides  of  the  cars.  In  order 
to  get  into  the  cars  to  do  this  work,  it  frequently  became 
necessary  to  cross  from  the  south  to  the  north  sides  of  the 
cars  as  they  stood  upon  the  track.  Beal  undertook  to  make 
this  crossing  by  crawling  under  one  of  the  cars.  At  that 
moment  another  train  of  stock  cars  sent  out  for  the  purpose 
of  being  cleaned  was  backing  in  from  the  west  on  the  alley 
track.  It  bumped  into  the  standing  cars,  and  ran  one  of 
them  over  Beal,  causing  his  death.  The  jury  made  findings, 
of  which  the  following  is  a  full  summary:  Beal,  at  the  time 
he  was  hurt,  was  crossing  the  alley  track  from  south  to 
north,  under  the  cars.  He  did  not  know  before  undertaking 
to  cross  that  the  moving  train  of  cars  was  about  to  bump  into 
the  standing  train  of  cars,  nor  had  any  warning  been  given 
to  him  and  his  fellow  workmen  of  the  approach  of  the  train 
backing  in  from  the  west.  It  was  his  habit  and  that  of  his 
fellow  workmen  to  cross  from  one  side  of  the  alley  track  to 
the  other  by  crawling  under  the  cars  and  over  and  under 
their  connecting  bumpers.  The  stock  cars  to  be  cleaned  were 
brought  from  the  stock  yards,  and  placed  upon  the  alley 
track,  daily  and  several  times  a  day.  It  was  the  custom  to 
bring  trains  of  empty  stock  cars  from  the  stock  yards  every 
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morntog,  and  at  other  times  during  the  day,  on  the  tracks 
parallel  to  the  alley  track,  and,  after  passing  the  point  where 
the  deceased  met  his  death,  to  back  them  in  from  the  west 
npon  the  alley  track,  and  it  was  a  daily  occurrence  for  the 
moving  trains  backing  in  from  the  west  to  bump  against  the 
standing  cars  in  which  the  men  were  working,  and  it  was 
also  a  daily  occurrence,  while  the  workmen  were  cleaning  the 
cars  for  switch  engines,  to  move  and  handle  the  cars  in  and 
about  which  the  men  were  working.  Beal  knew  that  the 
standing  cars  upon  the  alley  track  were  liable  at  any  time 
to  be  bumped  into  and  moved  by  the  incoming  cars  or  switch 
engines  running  against  them,  and  before  his  injury  he  had 
been  cautioned  about  the  danger  of  crawling  under  the  stand- 
ing cars.  None  of  the  duties  of  the  men  engaged  in  cleaning 
the  cars  required  them  to  go  under  such  cars  in  the  perform- 
ance of  their  work.  The  deceased  could  have  gotten  into 
his  car  from  the  south  side  without  crossing  over  to  the  north 
side.  The  cars  he  was  engaged  in  cleaning  were  provided 
with  step-ladders,  by  which  men  could  climb  over  them  from 
one  side  to  the  other.  By  stepping  a  few  feet  to  the  south 
between  the  alley  track  and  the  one  next  to  it,  just  before 
Beal  started  to  crawl  under  the  car,  he  could  have  seen  the 
train  backing  in  on  the  alley  track,  and  he  could  also  have 
heard  the  engine  and  cars  composing  the  moving  train.  It 
was  the  custom  of  the  defendant  to  move  the  cars  in  which 
the  men  were  working  without  giving  any  warning  signal 
other  than  ringing  the  bell,  and  it  was  also  the  custom  of  the 
defendant  not  to  give  signals  to  the  men  working  about  the 
alley  track  of  the  approach  of  its  trains  upon  such  track  or 
of  its  intention  to  move  the  cars  standing  upon  it.  Such  cus- 
tom not  to  give  warning  signals  had  existed  for  several  years, 
and  Beal  knew  of  it.  There  was  a  safer  way  to  cross  from 
the  south  side  to  the  north  side  of  the  train  of  cars  on  the 
alley  track  than  the  one  undertaken  by  Beal.  The  jury, 
however,  did  not  specifically  state  what  such  safer  way  was. 
Inferably,  however,  it  was  to  climb  the  step-ladders,  and  go 

18  (N  s)  A  &  K  R  Cas— 48 
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over  the  tops  of  the  cars,  or  ^o  around  the  end  of  the  train. 
None  of  the  employees  of  the  defendant  in  charge  of  the  train 
backing  in  on  the  alley  track  knew  that  Beal  was  crawling 
under  one  of  the  standing  cars.  No  signal  or  warning  was 
given  by  any  one  of  the  approach  of  the  train  backing  in  on 
the  alley  track.  The  deceased  was  68  years  old.  In  addition 
to  these  findings,  the  jury  returned  a  verdict  for  the  plaintiff. 
Upon  motion  of  the  defendant,  this  verdict  was  set  aside, 
and  judgment  rendered  upon  the  findings  for  it,  and  against 
the  plaintiff.  The  plaintiff  has  prosecuted  error  to  this 
court. 

It  would  appear  from  the  findings  that  the  defendant  was 
negligent  in  backing  its  moving  cars  against  the  standing 
ones,  around  which  the  men  were  at  work,  without  the  giving 
of  any  warning  signals  of  approach.  Counsel,  upon  oral 
argument,  endeavored  to  exculpate  the  company  by  claiming 
that,  on  account  of  the  number  of  trains  all  the  time  moving 
to  and  fro  in  the  yards  at  Argentine,  the  giving  of  sounding 
signals  was  impracticable,  because  signals  given  by  one 
train  were  liable  to  be  mistaken  by  other  trains,  for  which 
they  were  not  intended.  No  reference  was  made  to  any 
portion  of  the  record  justifying  such  exculpatory  plea,  and 
therefore  we  cannot  take  it  into  account.  Besides,  the  ring- 
ing of  bells  and  sounding  of  whistles  are  not  the  only  ways 
of  giving  warning  of  the  approach  of  trains.  We  can  con- 
ceive of  no  reason  why  the  sending  of  a  man  in  advance  of 
the  backing  train  to  give  warning  of  its  approach  might  not 
have  been  practicable.  We  conclude,  therefore,  that  the 
defendant  was  negligent;  and,  for  the  purpose  of  considering 
the  claim  of  liability  made  against  it  by  the  plaintiff,  will 
assume,  as  contended  by  her,  that  it  was  grossly  and  willfully 
negligent. 

On  the  other  hand,  it  must  also  be  held  that  Beal  was  neg- 
ligent,— negligent  to  as  great  an  extent  as  the  defendant. 
He  knew  that  moving  cars  were  liable  to  back  in  upon  the 
standing  cars  at  anytime.  He  knew  that  it  was  not  custom- 
ary to    give  signals  or    other  warnings  of  their  approach. 
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He  knew  that  it  was  therefore  dangerous  to  crawl  under  the 
standing  cars.  He  knew  that  there  was  a  safe  way  to  cross 
over  from  one  side  of  the  track  to  the  other.  Had  he  stepped 
a  few  feet  to  the  south,  he  could  have  both  seen  and  heard 
the  approaching  train  backing  in  on  the  alley  track.  It  is 
impossible,  in  reason,  therefore,  to  say  that  he  was  not  guilty 
of  negligence  directly  contributing  to  his  own  death.  This, 
in  fact,  is  admitted  by  counsel  for  plaintiff.  It  is  contended, 
however,  that  a  plea  of  contributory  negligence  upon  the 
part  of  the  injured  person  will  not  lie  as  against  a  charge  of 
gross,  wanton,  and  willful  negligence  upon  the  part  of  the 
one  who  inflicts  the  injury,  and  in  support  of  this  contention 
the  following  quotation  is  made  from  Judge  Cooley's  work 
on  Torts  (2d  Ed.  810) :  ''When  the  conduct  of  the  defend- 
ant is  wanton  and  willful,  or  when  it  indicates  that  degree  of 
indifference  to  the  rights  of  others  which  may  be  justly  charac- 
terized as  recklessness,  the  doctrine  of  contributory  negligence 
has  no  place  whatever,  and  the  defendant  is  responsible  for 
the  injury  he  inflicts,  irrespective  of  the  fault  which  placed 
the  plaintiff  in  the  way  of  such  injury. 

This  is  a  trenchant  and  radical  statement  of  law,  and  would 
seem  to  be  comprehensive  of  the  facts  of  the  present  case, 
and  to  justify  the  plaintiff's  claim  of  defendant's  liability. 
However,  an  examination  of  the  authorities  cited  in  support 
of  the  proposition,  and  a  reading  of  the  remainder  of  Judge 
Cooley's  text  upon  the  subject,  materially  qualify  the  broad 
terms  in  which  the  rule  is  stated.  In  immediate  connection 
with  the  above,  it  is  further  stated  by  Judge  Cooi*ey  that 
"the  fact  that  one  has  carelessly  put  himself  in  a  place  of 
danger  is  never  an  excuse  for  another  purposely  or  recklessly 
injuring  him.  Even  the  criminal  is  not  out  of  the  protection 
of  the  law,  and  is  not  to  be  struck  down  with  impunity  by 
other  persons.  If,  therefore,  the  defendant  discovered  the 
iieg^liReQce  of  the  plaintiff  in  time,  by  the  use  of  ordinary 
care,  to  prevent  the  injury,  and  did  not  make  use  of  such  care 
for  the  purpose,  he  is  justly  chargeable  with  reckless  injury , 
and  cannot  rely  upon  the   negligence  of  the  plaintiff  as  a 
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protection;  or  it  may  be  said  that  in  such  a  case  the  negli- 
gence of  the  plaintiff  only  put  him  in  position  of  danger,  and 
was  therefore  only  the  remote  cause  of  the  injury,  while  the 
subsequently  intervening  negligence  of  the  defendant  was 
the  proximate  cause.'' 

It  will  thus  be  seen,  and  especially  when  examined  in  the 
light  of  the  authorities  cited,  that  the  rule  of  nonliability  for 
contributory    negligence    in    case    of    injuries    wantonly, 

willfully,  or  recklessly  inflicted,  does  not  apply 
ji^iSa^oo^bu-  where  the  injured  person  had  or  should  have 
£?ui!sHlaMta.    ^^^  knowledge  of  the  grossly  negligent  habit 

or  the  impending  reckless  act  of  the  injurer, 
and  could  have  avoided  their  consequences  by  prudence  and 
caution  upon  his  own  part.     Only  when  an  act  of  contribu- 
tory negligence  is  performed  without  knowledge  or  appre- 
hension that  the  reckless  and  wanton  conduct  of  another  will 
or  may  conjoin  to  produce  an  evil  effect  will  the  injured  per- 
son be  relieved  from  liability  for  the  result  of  his  own  negli- 
gence.    To  say  that    one  alive  to  the  known    or  probable 
misconduct  of  another  may  nevertheless  expose  himself  to  the 
dangers  known  or  liable  to  result  from  such  misconduct,  and 
yet  exculpate  himself  from  the  consequences  upon  the  ground 
of  the  other's  fault,  would  go  to  the  complete  subversion  of 
the  whole  doctrine  of  liability   for  contributory  negligence. 
One  who  thus  tempts  fate  cannot  be  heard   to  complain  of 
the  harshness  of  its  decrees.     However,  when  one,  although 
negligent  himself,  has  no  knowledge  or  can  have  no  appre- 
hension of  the  liability  of  another's  negligence  conjoining 
with  his  own  to   produce  an  injurious   effect,  but  the  latter 
has  such  knowledge  or  can   have  such  apprehension,  but 
wantonly  and  recklessly  proceeds  to  the  fatal  consequence, 
when  by  diligence  and  caution  he  might  have  avoided   it, 
the  former  will  be  held  guiltless,  and  the  latter  liable,  because 
in  such  case  the  proximate    cause   of  the  injury  is   not  the 
former's  negligence,   but  it  is  the  negligence  of  the  latter 
in  failing  to  see  that  the  former  had  negligently  placed  him- 
self in  a  position  of  peril.     It  is  in  respect  to  cases  compre* 
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hensive  of  such  a  state  of  facts  that  the  rule  of  Judge 
Cooi^BY  and  of  all  the  cases  cited  by  cooosel  for  plaintiff  in 
error  was  declared.  The  precise  subject  is  discussed  at 
length  in  Beach,  Contrib.  Neg.  (3d  Bd.)  §  54  et  seg.,  and  2 
Thomp.  Neg.  1155  et  seg,r  and  the  distinction  we  have  drawn 
pointed  out,  and  the  view  we  have  expressed  illustrated  and 
enforced. 

The  contention  of  the  plaintiff  that  persons  have  a  right 
to  work  at  dangerous  employments,  and  that  it  cannot  be 
said  as  matter  of  law  that  they  are  negligent  in  doing  so, 
and  that  Beal  assumed  no  risks  of  the  dangerous 
employment  of  cleaning  out  stock  cars,  is  apart  ^oyS^-^'Sibu- 
from  any  question  which  the  facts  of  the  case  hSSSSS^wIT 
raise.  Admitted  that  the  business  of  clean- 
ing the  cars  was  dangerous;  admitted,  notwitstanding 
this  fact,  that  Beal  had  the  right  to  work  at  it;  admitted 
that  he  assumed  none  of  the  risks  of  that  employment 
except  such  as  were  necessarily  incidental  to  it, — never- 
theless the  risk  of  getting  killed  by  crawling  under 
the  cars,  as  a  result  of  the  company's  negligence,  of 
which  he  had  knowledge,  and  against  which  he  could 
have  guarded  was  not  a  risk  which  he  did  not  voltm- 
tarily  and  unnecessarily  assume.  Furthermore,  the  claim 
of  plaintiff  that  Beal  had  the  rigbt  to  practice  the  dan- 
gerous habit  of  crawling  under  the  cars  because  that  was 
the  usual  and  ordinary  habit  among  his  fellow  workmen  is 
untenable.  One  cannot  recklessly  expose  himself  to  known 
or  probable  dangers  because  others  are  in  the  habit  of  doing 
likewise.     The  judgment  of  the  court  below  is  affirmed. 

Johnston,  J.  (concurring  specially).  I  concur  in  the 
judgment  of  affirmance  upon  the  theory  that  the  injury  was 
not  willfully  and  wantonly  inflicted  by  the  defendant.  If  it 
bad  been  done  purposely  and  by  design,  it  would  have  con- 
stituted more  than  negligence,  and  become  an  act  of  aggres- 
sion and  violence,  and  contributory  negligence  would  not 
avail  as  a  defense.  It  is  well  settled  **that,  if  the  ordinary 
negligence  of  the  plaintiff  directly  or  proximately  contrib- 
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uted  to  the  injury,  he  cannot  recover  unless  the  injury  was 
intentionally  and  wantonly  caused  by  the  defendant.'* 
Railway  Co.  v.  Adams,  33  Kan.  427,  6  Pac.  529;  Tennis  v. 
Railway  Co.,  45  Kan.  503,  25  Pac.  876.  The  contributory 
negligence  of  the  plaintiff  was  clearly  established,  and,  under 
the  circumstances  of  this  case,  it  necessarily  defeats  a 
recovery. 

Smith,  J.,  not  sitting,  having  been  of  counsel  in  the 
case.  

Southern  Ry.  Co. 

V. 

Howard. 

{Supreme  Court  of  Georgia^  June  j,  igoo,) 

Ejection  of  Passenger — Expiration  of  Ticket.* — No  right  of  action 
accrues  to  a  passenger  upon  a  railway  train  for  ejection  therefrom 
when  it  appears  that  under  a  reasonable  regulation  of  the  company 
the  ticket  which  he  ofiFered  as  his  right  for  transportation  was  lim- 
ited as  to  the  time  in  which  the  carriage  was  to  be  performed,  and 
such  limit  had  expired.  Railway  Co.  v,  L/ippman  (March  term, 
1900)  36  S.  E.  202. 

Passenger  on  Freight  Train — Discharge  of  Passengers.— One  who 
takes  passage  upon  a  freight  train  to  a  designated  city  is  entitled  to 
carriage  thereon  only  to  the  point  or  place  in  such  city  or  its  suburbs 
at  which  the  run  of  this  train  upon  its  usual  and  regular  schedule  is 
terminated,  and  cannot  demand  the  right  to  be  transported  thereon 
to  a  station  to  which  only  passenger  trains  of  the  company  are  car- 
ried for  the  discharge  of  passengers. 

Case  at  Bar. — Applying  the  rules  above  announced  to  the  facts  of 
the  present  case,  the  verdict  in  the  plaintifP*s  favor  was  contrary  to 
law,  and  ought  to  have  been  set  aside. 

( Syllabus  by  the  Court. ) 

Error  by  defendant  from  Monroe  county  superior  court. 
Reversed, 

Dessau^  Harris  &  Birch  and  Cabaniss  &  Willingham^ 
for  plaintiff  in  error. 

*See  note^  11  Am.  &  Eng.  R.  Cas.,  N.  S.,  251 ;  Trezona  v.  Chicago 
G.  W.  Ry.  Co.  (Iowa),  12  Am.  &  Eng.  R.  Cas.,  N.  S.,  104  and /<?<?/- 
note. 
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Baieman  &  Gaines,  O.  H.  B.  Bloodworth,  J.  B.    William- 
son,  and  Westmoreland  Bros,,  for  defendant  in  error. 
Per  Curiam.     Judgment  reversed. 
Fish,  J.,  absent  on  account  of  sickness. 


Garland 

V. 

Southern  Ry.  Co. 

{Supreme  Court  of  Georgia,  July  /j,  igoo,) 

Injury  to  Passenger  on  Freight  Train — Negligence  in  Stopping 
Train.* — Where  a  petition,  in  an  action  against  a  railway  company 
for  personal  injuries,  alleged,  in  substance,  that  the  plaintiff  was  a 
passenger  upon  a  freight  train  of  the  defendant ;  that,  at  the  request 
of  the  conductor,  he  occupied  a  seat  in  the  upper  part  of  the  cab,  and 
remained  there  until  the  train  reached  the  outskirts  of  the  town  to 
which  he  was  going,  when,  the  train  coming  to  a  full  stop,  which 
the  plaintiff  thought  was  for  the  purpose  of  allowing  him  to  get  off, 
he,  in  order  to  get  his  effects  together,  preparatory  to  leaving  the 
train,  followed  the  conductor  to  the  lower  part  of  the  cab,  where  the 
conductor  left  him  standing,  saying  to  him,  *'Stay  here  until  we  pull 
up  to  the  depot,  and  you  can  then  get  out;"  that  the  train  then 
moved  forward  rapidly,  and  plaintiff,  for  the  purpose  of  seeing  when 
he  reached  the  depot,  stood  by  a  window  of  the  cab,  holding  firmly 
to  the  window,  in  such  a  position  as  to  protect  himself  against  all 
ordinary  and  usual  jerks  and  jars  !incident  to  a  freight  train  ;  that 
while  he  was  in  this  position  the  traiu,  by  reason  of  the  negligence  of 
the  defendant's  employees  in  charge  thereof,  was  suddenly,  and 
without  warning,  stopped,  with  such  a  tremendous,  unusual,  and 
unnecessary  shock  as  to  jerk  plaintiff's  hands  loose  from  the  window, 
so  violently  wrenching  them  from  their  hold  upon  the  window  as  to 
tear  a  ring  and  the  flesh  from  one  of  his  fingers;  that  the  shock 
overturned  buckets  of  water  in  the  car,  moved  several  inches  an  iron 
stove,  which  was  fastened  to  the  floor,  and  threw  the  plaintiff  vio- 
lently against  some  obstacle  in  the  car  and  to  the  floor,  rendering 
him  for  a  time  unconscious  ;  that  he  sustained  very  serious  injuries, 
the  nature  and  extent  of  which,  his  sufferings  therefrom,  his  earn- 
ing capacity  before,  and  for  a  stated  period  after,  the  injury,  and  the 
pecuniary  amount  of  his  damages,  being  all  set  forth, — held,  that  the 
petition  set  forth  a  cause  of  action,  and  should  not  have  been  dis- 
missed upon  demurrer. 

(Syllabus  by  the  Court.) 

*See  note  at  end  of  case. 
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BrrOR  by  plaintiff  irom  Henry  county  superior  court. 
Reversed, 

Lloyd  Cleveland^  for  plaintiff  ia  error. 
C  E.  Battle^  for  defendant  in  error. 

NOTB. 

Carriers  of  Passengers  on  Freight  Train — Degree  of  Care. — As  to 
degree  of  care  to  be  exercised  by  a  carrier  of  passeng^ers  on  freig-ht 
train,  see  note  to  Smedley  v,  Hestonville,  M.  &  F.  Pass.  Ry.  Co.,  9 
Am.  &  Engr-  R-  Cas.  649,  657. 

If  a  company  admit  a  person  into  a  caboose  attached  to  a  freight 
train,  to  be  transported  as  a  passenger,  and  take  the  customary  fare 
for  his  transportation  as  such,  it  incurs  the  same  liability  for  his 
safety  as  though  he  had  taken  passage  in  one  of  its  regular  passenger 
coaches  or  trains.  New  York,  C.  &  St.  I/.  R.  Co.  v,  Doone,  37  Am. 
A  Eng.  R.  Cas.  87, 115  Ind.  435,  15  West.  Rep.  465,  1  I^.  R.  A.  157,  7 
Am.  St.  Rep.  451, 17  N.  E.  Rep.  913  ;  Bdgerton  v.  New  York  &  H.  R. 
Co.,  39N.  Y.  227,  affirming  35  Barb.  389;  Maher  v.  Manhattan  R. 
Co.,  53  Hun  (N.  Y.) 506.  26  N.  Y.  S.  R.  742,  6  N.  Y.  Supp.  309;  Steele  v. 
Southern  Ry.  Co.  (S.  Car.),  14  Am.  &  Eng.  R.  Cas.  350 ;  Indianapolis 
8t  St.  Iv.  R.  Co.  V.  Horst,  93  U.  S.  291,  23  L,.  Ed.  898 ;  Cleveland,  P.  & 
A.  R.  Co.  7.  Cunan,  19  Ohio  St.  1, 2  Am.  Rep.  362 ;  LawBon  v.  Chicago, 
St.  P.  M.  &  O.  R.  Co.,  64  Wis.  447,  54  Am.  Rep.  634  ;  New  Yoric  Cen- 
tral R.  Co.  V.  Lockwood,  17  Wall.  357,  21  L.  Ed.  627 ;  Illinois  C.  R. 
Co.  V,  Beebe,  174  HI.  13, 11  Am.  A  Eng.  R.  Cas.,  N.  S.,  163;  Indian- 
apolis, B.  &  W.  R.  Co.  V.  Beaver,  41  Ind.  493 ;  Indiana,  I.  A  I.  R.  Co. 
V.  Masterson,  16  Ind.  App.  323,  44  N.  E.  1004 ;  Ohio  A  M.  R.  Co.  v. 
Dickinson,  59- Ind.  317. 


Cutler 
Concord  &  M.  R.  R. 

[Supreme  Court  of  New  Hampshire  j  July  28^  fSgg,) 

Findings — Review. — The  finding  of  the  trial  court  that  the  excluded 
evidence  had  no  legitimate  bearing  in  the  case  for  the  purposes  for 
which  plaintiff  claimed  to  use  it,  because  of  reaioteAess,  presented  no 
question  of  law  on  appeal. 

Injury  to  Intoxicated  Passenger — Evidence  to  Show  Purchase  of 
Beer  in  Station. — In  an  action  for  injury  to  a  passenger  while  he 
was  intoxicated,  evidence  to  prove  that  he  purchased  beer,  shortly 
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before  the  accident,  at  a  restaurant  in  defendant's  passenger  station, 
was  not  admissible  for  the  purpose  of  showing  that  defendant  was 
bound  to  exercise  more  care  for  his  safety  because  his  condition  was 
attributable  to  such  beer,  nor  for  the  purpose  of  showing  that  it 
was  sold  illegally. 

Exceptions  by  plaintiff  from  Hillsboro  county.     Excep- 
tions overruled, 

Dcofid  W.  Perkins^    Taggari  &   Bingham ^  and  James  F. 
BriggSi  for  plaintiff. 

Oliver  E.  Branch  and  William  H,  Sawyer^  for  defendants. 


Shorter 

V. 

Southern  Ry.  Co. 

{Supreme  Court  of  Alabamd^  April  ig^  i8qg.) 

Injury  to  Employee — Contributory  Negligence — Going  between 
moving  Cars  to  Make  Coupling  in  Violation  of  Ruie.* — Deceased, 
without  necessity,  and  in  violation  of  a  mle  of  the  railroad  company 
forbidding^  him  to  gpo  between  cars,  either  of  which  is  in  motion,  to 
couple  or  uncouple  them,  got  between  cars,  one  of  which  was  in 
motion,  and  was  killed  in  consequence  of  being  there.  Held^  that 
his  violation  of  the  rule  was  such  contributory  negligence  as  to  bar 
recovery  for  his  death  ;  and  the  fact  that  his  death  was  caused  by  the 
dislocation  and  falling  of  the  trucks  with  which  the  moving  car  was 
loaded  was  immaterial  in  this  connection. 

Appeal  by  plaintiff  from  Birmingham  city  court.  Affirmed. 

Bowman  &  Harsh  ^  for  appellant. 
Smith  6f  Weaiherly^  for  appellee. 

*8ee  Carrier  v.  Union  Pac.  Ry.  Co.  (Kan.),  17  Am.  &  Kng.  R.  Cas., 
N.  S.,  513,  ^rxd/oot'note. 
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Statb 
Southern  Pac.  Co. 

{Supreme  Court  of  Louisiana,  March  Sy  /900,) 

Powers  of  Foreign  Corporations. — A  corporation  can  exercise  in 
another  state  no  power  or  authority  which  is  not  g^ranted  to  it  by  the 
charter  under  which  it. exists,  or  by  some  other  legislative  act. 
Oregron  Ry.  &  Nav.  Co.  v,  Oregonian  Ry.  Co.,  9  Sup.  Ct.  409, 130  U. 
S.  1,  32  L,.  Ed.  837. 

Carriers  of  Freight — Right  to  Talce  out  Warehouse  License. — ^A 
railroad  corporation  is  not  authorized  to  receive,  as  being  for  pur- 
poses incidental  to  its  business  as  a  common  carrier,  a  license  under 
Act  No.  101  of  1886.  The  license  granted  thereunder  contemplates  a 
permanence  in  the  storage  of  goods  received,  which  is  inconsistent 
with  the  regular  and  legitimate  business  of  a  common  carrier.  The 
rights,  duties,  and  obligations  of  the  latter  and  those  of  a  warehouse- 
man are  separate  and  distinct.  Railroad  corporations  are  common 
carriers.    Warehousemen  are  depositaries  for  hire  or  reward. 

Same — Warehouse  Business — Ultra  Vires. — A  railroad  corporation 
is  not  authorized  to  receive  for  storage  for  hire  in  warehouses,  as 
being  incidental  to  its  business  as  a  common  carrier,  goods  and  mer- 
chandise which  are  not  received  by  it  under  and  from  shipments  over 
its  road.  It  is  authorized  to  receive  them  for  storage  from  and  under 
shipments  from  and  for  its  roads,  to  the  extent  that  such  storage  is 
in  fulfillment  of  its  obligations  a.s  a  common  carrier,  and  not  other- 
wise. 

Same — Same — Same. — The  storage  of  goods  for  hire  in  its  ware- 
houses by  a  railroad  corporation  is  not  incidental  to  its  business, 
when  it  is  made  under  either  an  express  or  implied  special  or  general 
agreement  with  shippers  or  consignees,  either  before  or  at  the  time 
of  shipment  or  receipt  of  goods,  that  they  should  be  received  and 
held  for  storage  for  hire,  either  for  a  fixed  period,  or  at  the  will  of  the 
shippers  and  consignees.  Permanent  storage  is  not  incidental  to  rail- 
road business.  That  business  calls  for  a  rotation  in  storage  as  imme- 
diate and  prompt  as  the  railroad  corporations  can  make  it. 

(Syllabus  by  the  Court.) 

Appeal  by  plaintiff  from  parish  of  Orleans  civil  district 
court.     /Reversed. 

Milton  J,  Cunningham y  Atty,  Gen,  (E.  Howard  McCaleb^oi 
counsel),  for  the  State. 

Denegre^  Blair  &  Denegre,  for  appellee. 
Farrary  Jonas  &  Kruttschnitty  amici  curia. 
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Sandbbrg 

V. 

St.  Paui,  &  D.  R.  Co. 

{Supreme  Court  0/ Minnesota,  July  14,  /goo,) 

Crossings — Duty  to  Look  for  Train. — Held,  in  crossiDg*  a  steam 
railroad  on  a  public  crossing  at  a  place  where  there  were  only  double 
tracks,  and  the  vision  was  unobstructed,  the  plaintiff  was  guilty  of 
contributory  negligence  in  looking  but  once,  and  that  before  reach- 
ing  the  tracks. 

(Syllabus  by  the  Court.) 

Apfbai«  by  defendant  from  Ramsey  county  district  court. 
Reversed. 

Hadley  &  Armstrong ,  for  appellant. 
Sheehan  &  Thomas,  for  respondent. 

Xbwis,  J.,  delivering  the  opinion,  said :  "The  rule  has 
been  established  in  this  court  over  and  over  again  that  one 
who  attempts  to  cross  a  railroad  track  under  such  circum- 
stances must  use  his  own  senses  continuously.  Ordinary 
prudence  requires  this.  No  less  stringent  rule  would  be 
practicable.  Another  principle  is  as  well  established, — that 
a  person  crossing  as  the  plaintiff  was  cannot  rely  upon  the 
signals  to  remind  him  of  danger.  He  is  bound  to  be  awake 
and  alive  for  his  own  protection.  There  may  be  cases  where, 
on  account  of  numerous  tracks,  frequently  passing  trains  or 
obstructions,  a  person  would  be  required  to  look  but  once. 
There  may  be  cases  where  the  noise  and  confusion  of  approach- 
ing or  passing  trains  would  tend  to  confuse,  and  under  those 
circumstances  reasonable  allowance  must  be  made.  But, 
according  to  the  facts  presented  in  this  record,  we  can 
find  no  extenuating  circumstances.  Order  reversed,  and  a 
new  trial  granted. 
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McGraw 
Chicago,  R.  I.  &  P.  Ry.  Co. 

{Supreme  Court  of  Nebraska,  Dec,  ig,  iSgg,) 

Negligence— Definition. — The  following  definition  :  ''Negligence 
is  the  omission  to  do  something  which  a  reasonable  man»  guided  by 
those  considerations  which  ordinarily  regulate  the  conduct  of  human 
affairs,  would  do,  or  doing  something  which  a  prudent  and  reasonable 
man  would  not  do," — held  not  incorrect.  Electric  Co.  v,  Laughlin» 
63  N.  W.  941,  45  Neb.  404. 

Appeal — Review. — If  the  bill  of  exceptions  in  a  cause  has  been 
quashed,  questions,  the  decision  of  which  necessarily  calls  for  an 
examination  of  the  evidence,  cannot  be  considered. 

Instructions — Appeal — Review. — If  the  instructions  contain  state- 
ments which  may  have  been  correct,  and  applicable  to  possible  con- 
ditions of  the  proof  in  the  case,  they  must  be  presumed  without  error, 
in  the  absence  of  a  bill  of  exceptions. 

(Syllabus  by  the  Court.) 

Error  by  plaintiff  to  I<ancaster  county  district  conrt.  Af- 
firmed. 

Lamb  &  Adams ^  for  plaintiff  in  error. 

W.  F.  Evans  J  L.  W.  Billtngsley^  and  R,  J.  Greene,  for  de- 
fendant in  error. 


Provost 

V. 

Yazoo  &  M.  V.  R.  Co. 

{Supreme  Court  of  Louisiana ,  June  9, 1900,) 

Pedestrian  on  Railroad  Bridge— Duty  to  Stop,  Look,  and  Listen.* — 
It  is  not  sufficient  for  a  person  about  to  cross  or  walk  along  a  railroad 
track  or  into  or  upon  a  railroad  bridge  or  trestle,  to  stop,  look,  and 
listen  at  any  time  prior  to  doing  so.    The  stopping,  looking,  and 

♦See  generally,  Central  of  Georgia  Ry.  Co.  v,  Forshee  et  al,  (Ala.), 
ante  467,  ^xx6.  foot-note ;  note,  12  Am.  &  Eng.  R.  Cas.,  N.  S.,  341  et 
seq. 
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listening'  must  be  done  at  such  a  time  and  place  as  to  make  it  effect- 
ive and  sufficient  to  save  the  situation.  When  the  law  requires  steps 
of  dilig^ence  and  caution,  it  will  not  be  satisfied  by  the  substitution 
therefor  of  yain  and  useless  acts.  Snider  v,  Kailroad  Co.,  18  South. 
695,  48  La.  Ann.  12. 

Same — Assumption  of  Risks. — A  person  selectingc,  for  his  own  con- 
venience, a  dangerous  route  to  a  city  instead  of  a  safer  one,  and  in 
passing  into  a  bridge  or  trestle  (a  place  of  danger,  according  to  his 
own  theory)  with  full  knowledge  of  the  dangers  he  might  encounter 
from  doing  so,  voluntarily  takes  upon  himself  risks,  the  results  of 
which  he  cannot  shift  at  will  upon  other  parties. 

Same — Same. — It  is  not  enough  that  a  person  voluntarily  placing 
himself  in  a  position  requiring  steadiness  of  nerve  should  entertain 
the  hope  or  belief  that  he  has  the  necessary  firmness.  The  belief 
must  be  justified  by  the  fact.    He  cannot  speculate  on  the  subject. 

Same— Same— Dangerous  Methods  for  Escape. — Parties  claiming 
damages  for  personal  injuries  are  sometimes  relieved  from  the  charge 
of  contributory  negligence  by  ceason  of  having,  in  a  case  of  sudden 
danger,  had  recourse  to  injudicious  methods  for  escape  ;  but  those 
are  cases  where  the  first  act  upon  which  the  charge  is  made  to  rest 
is  this  erroneous  selection  of  a  way  to  safety,  not  where  the  party  is 
already  chargeable  with  acts  of  contributory  negligence  of  which 
this  particular  act  is  the  mere  supplement. 

(Syllabus  by  the  Court.) 

Appeal  by  defendant  from  parish  of  Orleans  civil  district 
court.     Reversed, 

Farrar  &  Lemle  and  Hunter  C  Leake  (J.  M.  Dickinson 
and  James  Fentress^  of  counsel),  for  appellant. 

Boainery  Dodds  &  Boatner  and  R.  G»  Cobb^  for  appellee. 


Lake  Erie  &  W.  R.  Co. 
Commissioners  op  Hancock  County  et  aL 

{Supreme  Court  of  Ohio,  May  22  ^  /goo,) 

Necessity  for  County  Ditch — Question  for  Jury — Evidence — View 
by  Jury. — Where,  upon  an  inquiry  as  to  the  public  necessity  of  a  con- 
templated county  ditch,  the  evidence  tends  to  prove  that  its  construc- 
tion will  afford  needed  drainage  to  a  considerable  body  of  low  lands, 
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or  marshes,  or  ponds,  or  to  one  or  more  public  hig^hwajs,  or  to  public 
school  g-rounds,  the  question  should  be  submitted  to  the  jury,  under 
proper  instructions,  whether  the  ditch  will  be  conducive  to  the  public 
health,  convenience,  or  welfare ;  and  on  that  inquiry  the  jury  may 
consider  as  evidence  facts  broug'ht  to  their  knowledge  from  their 
actual  view  of  the  proposed  route,  made  as  provided  by  statute. 

Same — Same — Eminent  Domain. — It  is  competent  for  the  jury  to 
find  in  favor  of  the  public  utility  of  the  ditch  in  the  sense  that  will 
justify  the  appropriation  of  lands  for  its  construction,  if  it  will  be 
conducive  to  the  public  health,  convenience,  or  welfare  of  the  neigh- 
borhood through  which  it  is  located.  A  more  general  public  necessity 
is  not  required. 

Eminent  Domain — Damages. — Any  direct  encroachment  upon  land» 
which  subjects  it  to  a  public  use  that  excludes  or  restricts  the  domin- 
ion and  control  of  the  owner  over  it,  is  a  taking  of  his  property,  for 
which  he  is  guarantied  a  right  of  compensation  by  section  19  of  the 
bill  of  rights. 

Same — County  Ditch  across  Railroad  Right  of  Way. — The  location 
and  construction  of  a  public  ditch  across  or  upon  the  right  of  way  of  a 
railroad  company,  though  the  ditch  be  constructed  by  tiling*  under 
the  surface,  is  an  appropriation  of  the  company's  property,  which 
entitles  it  to  compensation  for  the  value  of  the  interest  so  taken. 

Same — Same — Same — Compensation. — When,  in  the  construction 
of  such  a  ditch,  it  will  become  necessary  to  make  an  excavation  under 
the  tracks  of  the  railroad,  and  for  the  company  to  incur  expense 
in  supporting  the  tracks,  or  otherwise,  while  the  ditch  is  being^  con- 
structed, such  expense  should  be  taken  into  account  in  estimating* 
the  damages  of  the  company,  and  a  refusal  to  so  instruct  the  jury  is 
error. 

(Syllabus  by  the  Court.) 

Error  by  railroad  company  to  Hancock  county  circuit 
court.     Reversed, 

Jason  Blackford^  Aaron  Black  ford  ^  and  JohnB.  Cockrum^ 
for  plaintiff  in  error. 

Charles  E.  Jordan  and  John  Poe,  for  defendants  in  error. 
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Northern  Ohio  Ry.  Co. 

V. 

Commissioners  of  Hancock  County. 

{Supreme  Court  of  Ohio,  May  22,  igoo . ) 

Construction  of  County  Ditches — Authority  of  County  Connnnis- 
sioners. — County  commissioners  have  authority,  under  section  4447 
of  the  Revised  Statutes,  to  order,  in  the  same  proceeding",  a  ditch  to 
be  located,  constructed,  and  tiled.  It  is  not  required  that  there  shall 
first  be  an  open  ditch  constructed,  and  thereafter  a  separate  proceed- 
ing to  have  it  tiled. 

Same — Sanne — Change  of  Ternninus. — Under  section  4448  of  the 
Revised  Statutes  the  commissioners  may  change  either  terminus  of 
a  ditch  before  its  final  location,  when,  in  their  opinion,  the  object  of 
the  improvement  will  be  better  accomplished  thereby ;  and  their 
official  action  making  the  change  raises  the  presumption  that  there 
was  legal  cause  therefor. 

Same — Railroad  Right  of  Way.~It  is  not  a  valid  objection  to  the 
establishment  of  a  tiled  ditch  that  it  is  located  in  part,  longitudinally 
or  otherwise,  on  the  right  of  way  of  a  railroad  company,  unless  it  is 
made  to  appear  that  the  proper  use  of  the  right  of  way  by  the  com- 
pany will  be  thereby  defeated. 

County  Ditch  across  Railroad  Right  of  Way — Compensation. — The 
syllabus  in  the  preceding  case  (57  N.  E.  1009) ,  except  the  fifth  para- 
graph, is  applicable  to  questions  involved  in  this  case,  and  is  here 
adopted. 

(Syllabus  by  the  Court.) 

Error  by  railway  company  to  Hancock  county  circuit 
court.     Reversed, 

John  B.  Cockrum  and  Jason  Blctckford,  for  plaintiff  in  error 
Charles  E,  Jordan  and  John  Poe,  for  defendants  in  error. 
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ADVERSE  POSSESSION. 

See  Right  of  Way, 

BURDEN  OP  PROOF. 
See  Carriers  of  Freight, 

CARRIERS  OF  FREIQHT. 
Live  Stock. 

Burden  of  proof  where  carrier 
has  contracted  for  exemption 
from  neg-lig-ence,  425. 

Burden  of  proof  where  shipper 
has  charg-e,  424. 

Burden  on  carrier  to  prove 
causes  of  injury,  423. 

lyiability  for  injuries  occa- 
sioned by  propensities  of 
animals,  419. 

Liability  of  carrier  as  affected 
by  the  effect  of  delay  on  pro- 
pensities of  animals,  422. 

Liability,  where  injury  is 
caused  by  neglig-ence  of  the 
carrier  and  propensities  of 
the  animals,  combined  422. 

Special  contract  for  feeding 
and  watering,  275. 

What  are  injuries  resulting 
from  propensities  of  animals 
for  which  carrier  is  not  lia- 
ble, 420. 

CARRIERS  OF  LIVE  STOCK. 
See  Carriers  of  Freight. 

CARRIERS  OF  PASSENGERS. 

Damages  for  anxiety  of  pas- 
senger carried  beyond  desti- 
nation, 45. 

Damages  for  mental  suffering 
of  passenger  wrongfully 
ejected,  45. 

Degree  of  care,  639. 

Degree  of  care  to  be  exercised 
towards  passengers  on 
freight  train,  760. 
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CARRIERS  OF  PASSENGERS 
— Continued, 

Inspection  of  Appliances. 

Defects  caused  by  manufac- 
turer's negligence,  639. 

Early  rule,  639. 

General  rule,  638. 

Inspection  does  not  relieve  car- 
rier from  liability,  638. 

Latent  defects,  638. 

Sufficiency  of,  a   question   of 
fact,  638. 
Limitation  of  liability  for  neg- 
ligence, 658. 

CHILDREN. 
Liability  for  injury  to  Children 
as  Affected  by  Failure  to  Fence. 

Child  straying  on  track 
through  defective  gate  and 
fence,  688. 

Failure  to  fence  as  negligence, 
687. 

Failure  to  fence  considered  in 
determining  existence  of  neg- 
ligence, 687. 

General  rule,  686. 

Statute  making  railroad  liable 
for  injuries  to  stock  in    ab- 

.    sence  of  fence,  689. 

Where  fence  required  by  city 
ordinance,  688. 

Whether  failure  to  fence  is 
negligence  in  absence  of  stat- 
ute, 668. 

CONTRIBUTORY       N  E  Q  L I- 
GENCE. 

See  Crossings, 

Employer's  Liability  Acts, 

Master  and  Servant, 

Contributory  negligence  of 
shipper  as  defense  where  car- 
rier has  furnished  defective 
cattle  pens,  292. 

Nonsuit  proper  where  plain- 
tiff's evidence  establishes 
contributory  negligence,  467. 
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OBOSSINQS. 

See  Eminent  Domain, 

Contributory  Negligence. 

Failure   to  g'ive   signals  does 

not  excuse,  466. 
Leaving  team  unhitched  near 
crossing,  466. 

Duty  of  railroad  to  construct  and 
maintain  crossing  over  high- 
way subsequently  laid  out,  668. 

Liability  of  railroad  for  failure 
to  erect  sign  board  at  highway 
crossing,  13. 

Obstruction  of  view  at  crossing 
not  negligence  per  se,  160. 

DAMAGES. 

Injuries  resulting  from  mental 

shock,  51. 
Measure  of,  where  railroad  right 

of  way  is  taken  for  telegraph 

line,  373. 
Mental  Suffering. 

General    rule  as  to    recovery 

for,  44. 
Mental  suffering  of  passenger 

carried  beyond  destination, 

45. 
Recovery  for  mental  suffering 

of  deceased  and  relatives,  46. 
Shame  and  mortification 

caused  by  personal  injuries, 

46. 
Solatium  for  wounded  feelings 

in  action  for  wrongful  death, 

46. 
Where    mental    suffering    is 

proximate  result  of  action- 
able wrong,  45. 
Where  passenger   wrongfully 

ejected,  45. 

DEATH    BY   WRONGFUL 
ACT. 
Recovery  for  wounded  feelings, 
46. 

EMINENT  DOMAIN. 
Condemnation  of  Railroad  Right 
of  Way  for  Telegraph  Line. 

Compensation,  372. 
Federal  statutes,  373. 
Grant  of  exclusive  right,  373. 
Measure  of  damages,  373. 


EMINENT  DOMAIN— Cbwr^/. 

Street  Railway  Crossing  Rail- 
road. 

Compensation,  442. 
Injunction  to  prevent,  441. 

EMPLOYER'S   LIABILITY 
ACTS. 

Contributor^'  negligence  as  bar 
to  recovery  under,  6%. 

FELLOW  SERVANTS. 

Telegraph  operator  as  fellow 
servant  of  trainmen,  543. 

Telegraph  operators  not  fellow 
servants  of  trainmen,  544. 

FENCES. 

See  Children, 

Stock,  Injury  to. 

HIGHWAYS. 
See  Crossings. 

IMPUTABLE    NEGLIGENCE. 
See  Negligence. 

INJUNCTION. 

Injunction  not  granted  to  pre- 
vent street  railway  from  cross- 
ing railroad,  441. 

INSPECTION. 

See  Carriers  of  Passengers. 

LATENT  DEFECTS. 

See  Carriers  of  Passengers. 

LIMITATION  OP  LIABILITY. 
See  Carriers  of  Passengers. 
Carriers  of  Freight, 

LIVESTOCK. 

Contributory  neglige  nee  as 
defense  where  carrier  has  fur- 
nished defective  pens,  292. 

MASTER  AND  SERVANT. 
See  Employer'' s  Liability  Acts. 

Contributory  negligence  of  serv- 
ant choosing  more  hazardous 
way  of  performing  duties,  555. 

Making  flying  switch  not  negli- 
gence per  se,  750. 
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MENTAL  SUFPERINQ. 
See  Damages, 

MORTQAGES. 

Priority  of  note  for  supplies 
secured  by  collateral,  398. 

NEGLIGENOE. 
See  Children, 
Crossings. 

Limitation  of  liability  for,  by 
carrier  of  passenger,  658. 

Making-  flying  switch  not  negli- 
gence per  se,  750. 

Obstruction  of  view  at  crossing 
not  negligence  per  se,  160. 

NONSUIT. 

See   Contributory  Negligence. 

ORDINANCE. 

See  Children, 


RIGHT  OP  WAY. 

Adverse  possession  will  vest 
title  in  grantor,  680. 

STATUTES. 

See  Children. 

Employer's  Liability  Acts. 

Federal  Statutes. 

As  to  taking  of  railroad  right 
of  way  for  telegraph  line, 
373. 

STOCK,  INJURY  TO. 

Actual  contact  necessary  where 
railroad  has  failed  to  fence,  380. 

Actual  contact  not  necessary 
where  railroad  has  failed  to 
fence,  382. 

SWITCHES. 

See  Negligence. 

TELEGRAPH  COMPANIE& 
See  Eminent  Domain. 
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AOTIONS. 

Action  for  personal  injury  to 
passenger  transitory. 
Denver  &  R.  G.  R.  Co.  v.  Rol- 
ler (C.  C.  A.),  595. 
Shipper  whose  stock  has  escaped 
from  cattle  pen  and  been 
killed  on  track  may  bring-  one 
action  for  negligence  of  car- 
rier in  furnishing  defective 
pens  and  for  negligence  in 
killing  stock. 

Missouri,   K.  &  T.  Ry.  Co.  v, 
Byrne  (C.  C.  A.),  573. 
Survival  of  action  for  wrongful 
death. 
Missouri,  K.  &  T.  Ry.  Co.  v. 

Elliott  (C.  C.  A.),  715. 
St.  lyouis,  I.  M.  &  S.  Ry.  Co.  v, 
Dawson  (Ark. ) ,  30. 

AD  VBRSB  POSSESSION. 

See  Right  of  Way. 
APPBAIi. 

Damages  on  afBrmance. 
Missouri,  K.  &  T.  Ry.  Co.  v, 

Elliott  (C.  C.  A.),  715. 
Res  judicata. 
Johnson    v,  Charleston  &  S. 

Ry.  Co.  (S.  Car.),  556. 
Review. 
Bowen   v.   Southern  Ry.  Co. 

(S.  Car.),  331. 
Central  of  Georgia  Ry.  Co.  v, 

Joseph  (Ala. ) ,  659. 
I^ewis  V,  lyong  Island  R.   Co. 

(N.  Y.),l. 
Long  V,  Chicago,   R.   I.  &  T. 

Ry.  Co.  (Tex.),  386. 
McGraw  v,  Chicago,  R.  I.  &  P. 

Ry.  Co.  (Neb.),  764. 
Missouri,  K.  &  T.  Ry.  Co.  v, 

Elliott  (C.  C.  A.),  715. 
Pittsburg,  C,  C.  &  St.  L.  Ry. 

Co.  V,  Indiana  H.  Co.  (Ind.), 

83. 
Review  of  findings. 
Cutler  V,  Concord  &  M.  R.  R. 

(N.  H.),  760. 


iLBVl^ALi— Continued, 

Review  of  instructions. 
McGraw  v.   Chicago,  R.  I.  & 
P.  Ry.  Co.  (Neb.),  764. 
Review  of  question  of  facts. 
LK)uisville    &    N.    R.    Co.    v. 
Behlmer  (U.  S.),  167. 

ATTOBNBTS'  FBBS. 
See  Constitutional  Law. 

BAGOAGB. 

See  Carriers  of  Passengers, 

BURDEN  OF  PROOF. 

See   Contributory   Negligence. 

Negligence, 

Action  for  injury  to  live  stock 
shipped  by  connecting  carriers. 
Milam  v.  Southern  Ry.  Co.  (S. 
Car.),  253. 

O  ARRIBR8  OF  FRBIGHT. 

See  Interstate  Commerce  Act, 

Common  carrier's  liability. 
Cooper  V,  Raleigh  &  G.  R.  Co. 
(Ga.),  412. 

Discrimination. 

Constitutional  law. 
State  ex  rel,  v,  Texas  &  P. 
Ry.  Co.  (La.),  399. 
Discrimination  not  warranted 
by  competition,  under  pro- 
vision of  Kentucky  consti- 
tution. 

Hutcheson  v,  Louisville  &  N. 
R.  Co.  (Ky.),  293. 
Equality  of  conditions  as  af- 
fecting. 

Louisville  &   N.   R.    Co.    v. 
Commonwealth  (Ky.),  297. 
Mandamus  to    compel  carrier 
to  grant  equal  facilities. 
State  ex  rel,  v,  Texas  &  P. 
Ry.  Co.  (La.),  399. 
Prosecution  for. 
Louisville  &  N.   R.   Co.    v. 
Commonwealth  (Ky.),  297. 
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OARRIBRS    OP     PRBIGHT  — 
Continued, 

Remedies  for. 

Hutcheson  v,  Louisville  &  N. 
R.  Co.  (Ky.),293. 
Duty  to  furnish  cars. 
State  ex  reL  v,   Texas  &  P. 
Ry.  Co.  (La.),  399. 

Limitation  of  Liability. 

Liability  for  failure  to  deliver. 
Illinois  C.   R.  Co.  v,  Bogard 
(Miss.),  410. 
Limitation  of  liability. 
Illinois  C.  R.  Co.  v,  Bogard 

(Miss.),  410. 
Cooper  V.   Raleigh  &  G.  R. 
Co.  (Ga.),  412. 
Limitation  of  liability  by  com- 
mon carrier. 

Central  of  Georgia  Ry.  Co. 
V.  Lippman  (Ga.),  640. 
Limitation  of  liability  for  neg- 
ligence. 

Illinois  C.  R.  Co.  v.  Southern 
S.  &C.  Co.  (Tenn.),  276. 
Limitation  requiring  notice  of 
claim  construed. 
St.  Louis,  I.  M.  &  S.  Ry.  Co. 
V,  Law  (Ark.),  286. 

Live  Steele. 

Burden  of  proof  where  ship- 
ment was  made  through  con- 
necting carriers. 
Milam  v.  Southern  Ry.  Co. 
(S.  Car.),  253. 

Carrier's  duty  to  care  for  stock 
under  South  Carolina  statute. 
Milam  V.  Southern   Ry.  Co. 
(S.  Car.),  253. 

Carrier's  liability. 
Cooper  V,   Raleigh  &  G.  R. 
Co.  (Ga.),  412. 

Damages  for  depreciation 
caused  by  delay  in  furnish- 
ing cars. 

St.  Louis,  I.  M.  &  S.  Ry.  Co. 
z/.  Law  (Ark.),  286. 

Liability  of  carrier  for  escape 

of    stock    from    pen    which 

shipper  knew  was  defective. 

St.  Louis,  I.  M.  &  S.  Ry.  Co. 

V,  Law  (Ark.),  286. 

Liability  of  carrier  where  con- 
tract provides  that  shipper 


OARRIBRS    OP    PRBiaHT  — 
Continued, 

shall    unload  stock    at     his 
risk. 

Cooper  V,  Raleigh  &  G.  R. 
Co.  (Ga.),  412. 
Liability  with  respect  to  cattle 
pens. 

Missouri,  K.  &  T.  Ry.  Co.  v, 
Byrne  (C.  C.  A.),  573. 
Limitation  of  liability. 
Cooper  V,  Raleigh  &  G.  R. 
Co.  (Ga.),  412. 
Limitation  requiring  notice  of 
claim  construed. 
St.  Louis,  I.  M.  &  S.  Ry.  Co. 
V,  Law  (Ark.),  286. 
Opinion  of  owner  as  to  dam- 
ages in  transit. 
Milam  t/.  Southern  Ry.  Co. 
(S.  Car.),  253. 
Presumption  of  negligence. 
Cooper  V,  Raleigh  &  G.  R. 
Co.  (Ga.),  412. 
Shipper  whose    stock  has  es- 
caped from  cattle   pen   and 
been    killed    on   track  may 
bring  one  action  for  negli- 
gence of  carrier  in  furnish- 
ing defective  pens  and  for 
negligence  in  killing   stock. 
Missouri,  K.  &  T.  Ry.  Co.  v. 
Byrne  (C.  C.  A.),  573. 
Measure  of  damages  for  delay. 
Illinois  C.  R.   Co.  v.  Southern 
S.  &  C.  Co.  (Tenn.),  276. 
Verbal  agreement  for  carriage 
of  freight  cannot  be  modified 
by  subsequent  written  agree- 
ment after    car    was    loaded, 
where  shipper's  attention  was 
not  called  to  modification. 
Stoner  v,   Chicago  G.  W.  Ry. 
Co.  (Iowa),  221. 
Waiver  of  stipulation  requiring 
notice  of  claim  to  be  given  in 
certain  time. 

Illinois  C.   R.    Co.   v,   Bogard 
(Miss.),  410. 

OARRIBRS  OP  PASSBNGERS. 
See  Damages, 

Tickets  and  Fares. 

Baggage. 

Carrier  not  bound  by  knowl- 
edge of  ticket  agent  as   to 
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OABBIEBS  OF  PASSENGERS 
— Continued. 

character  of,    not    acquired 
officially. 

Central  of  Georg-ia  Ry.  Co. 
V,  Joseph  (Ala.),  659. 
lyiability  for  loss  while  in  cus- 
tody and  control  of  passenger. 
Whicher  v,  Boston  &  A.  R. 
Co.  (Mass.),  325. 
Contributory  negligence  of  pas- 
senger riding  on  steps  bars  re- 
covery for  injury. 
Sanders  v,  Chicago,  R.  I.  &  P. 
Ry.  Co.  (Okla.),  244. 

Ejection. 

Ejection  of  passenger    riding 
on  expired  ticket. 
Southern  Ry.  Co.  v.  Howard 
(Ga.),  758. 
Punitive  damages  for. 
Baltimore,   C.   8l  A.  Ry.  Co. 
V,  Kirby  (Md.),  248. 
Right  to  eject  passenger  where 
the  time  limit  of  his  ticket 
has  expired. 

Southern  Ry.  Co.  v.  Watson 
(Ga. ) ,  209. 
Sufficiency  of  evidence  of  mal- 
ice and  wantonness. 
Ristine  v.  Blocker  (Colo.),139. 
Inspection  of  trains. 
Proud  V,  Philadelphia  &  R.  R. 
Co.  (N.  J.),633. 
Lessor  liable  for  negligence  of 
lessee. 

Denver  &  R.  G.  R.  Co.  v.  Rol- 
ler (C.  C.  A.),  595. 
Liability  for  death  of  person  at 
station  to  meet  passenger. 
Denver  &  R.  G.  R.  Co.  v,  Spen- 
cer (Colo.),  236. 
Liability  for  injury  to  passenger 
on  chartered  train. 
Texarkana  &  Ft.  S.  Ry.  Co.  v, 
Anderson  (Ark. ) ,  37. 

Liability  of  railroad  for  injury 
to    passenger  by  mail  pouch 
thrown  from  train. 
Shaw  V,  Chicago  &  G.   T.  Ry. 
Co.  (Mich.),  131. 

Limitation  of  Liability. 

Limitation  of  liability. 
Central  of  Georgia  Ry .  Co.  v. 
Lippman  (Ga.),  640. 


O ABBIERS  OF  PASSENGERS 
— Continued, 

Southern  Ry.  Co.  v.  Watson 
(Ga.),  209. 
Limitation   of  liability    as  to 
passenger  on  freight  train. 
Central  of  Georgia  Ry.  Co.  v, 
Lippman  (Ga.),  640. 
Passenger  on   freight  train  can- 
not demand  to  be  carried    to 
other  than    regular    stopping 
place  of  such  train. 
Southern  Ry.  Co.   v,  Howard 
(Ga.),  758. 
Presumption  of  negligence  from 
injury  to  passenger  on  freight 
train  by  collision. 
Southern   Ry.   Co.   v,  Dawson 
(Va.),  592. 
Recovery  of    punitive   damages 
from,  for  malicious  or  wanton 
acts  of  servant. 
Ristine  v.  Blocker  (Colo.),  139. 

Right  of  action  of  passenger  on 
freight  train   injured  through 
negligence  in  stopping  train. 
Garland   v.   Southern   Ry.  Co. 

(Ga.),759. 
Right  of  passengers  on  excursion 
train    to    go    by    intersecting 
railroad. 
Baltimore,  C.  &  A.   Ry.  Co.  v, 

Kirby  (Md.),  248. 

Sleeping-Car  Connpanies. 

For  what  articles  of  passen- 
gers responsible. 
Cooney  v,  Pullman  Palace- 
Car  Co.  (Ala.),  587. 

Liability  for   loss^  of  ^passen- 
ger*s  property. 
Cooney  v,  Pullman  Palace- 
Car  Co.  (Ala.),  587. 

Measure  of  damages  for  loss  of 
passenger's  property. 
Cooney   v,   Pullman  Palace- 
Car  Co.  (Ala.),  587. 

CHARTERS. 

See  Street  Railways. 

CHILDREN. 
See  Fences, 
Contributory  negligence  of  par- 
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ent  will  bar  recovery  for  wrong- 
ful death.  "^ 
St.  Louis,  I.   M.   A  S.   Ry.  Ck). 
V.  Dawson  (Ark.).  30. 

OOMMON  OARRIERS. 
See  Carriers  of  Freight, 

OONNBOTING  OARRIBRS. 
See  Burden  of  Proof  . 

OONSTirUTIONAI.  LAW. 
Constitutionality  of  Ohio  statute 
providing-  for  recovery  of 
attorneys'  fees  as  cost  in 
action  f6r  damag-e  caused  by 
fire. 

Baltimore    &    O.     R.     Co.    v. 
Kreaffer  (Ohio) ,  99. 

Mandamus  to  compel  carrier  to 
furnish    equal    facilities    not 
unconstitutional. 
State  ex  rel,  v.  Texas  &  P.  Rv. 
Co.  (La.),  399. 

OONTRAOTS. 

Construction  of  contract  for  use 
of  siding*. 

Pittsburg,  C,  C.  &  St.  L.  Ry. 
Co.   V.   Indiana  H.  Co.   (Ind.), 

Kffect  of  failure  of  servant  to 
make  full  tender  of  benefits 
received  under  contract  releas- 
ing- master. 

Johnson   v.   Charleston  &    S. 
Ry.  Co.  (S.  Car.),  556. 

Liability  of  carrier  of  live  stock 
under  contract  providing-  that 
stock  shall  l>e  unloaded  with 
shipper's  assistance  and  at  his 
risk. 

Cooper  V,  Raleigh  ft  G.  R.  Co. 
(Ga.),410. 

Validity  of  penalty  contracts. 
Illinois  C.  R.  Co.  v.  Southern 
S.  &  C.  Co.  (Tenn.),  276. 

O-ONTRIBTTTOBY  NESaU- 
GENOR 

See  Carriers  of  Passengers. 

Crossings, 

Master  and  Servant, 

Proximate  Cause, 


QtmSO^-Continued, 

Burden  of  proof    in  action  for 
injuries. 

^^^H/'"  ^^^  Grande  W.  Ry. 
Co.  (Utah),  459. 

Contributory  ncgrlifirence  must  be 
pleaded. 

Illinois  C.    R.     Co.   V,    Davis 
(Tenn.),  708. 
Contributory  negrlifirence  no  de- 
fense  where    willfulness   and 
wantonness  is  charged. 
Central  of  Georg^ia  Ry.  Co.  r. 
Forshee  (Ala.),  467. 
Contributory  negrligrence  of  par- 
ent   will    bar     recovery     for 
wrongful  death  of  child. 
St.    Louis,   I.  M.  &  S.  Ry.  Co. 
V,  Dawson  (Ark.),  30. 
Contributory  negligence  will  bar 
recovery    thougrh    train     was 
violating^  ordinance  as  to  speed 
and    there  was  negrlig-ence  as 
to  signals  and  lookout. 
Neal  V,  Carolina  Cent.  R.  Co. 
(N.  Car.),  51. 
Pires. 

Louisville    &     N.     R.    Co.  v, 
Marbury  L.  Co.  (Ala.),  508. 
-Neghg^ence     and     contributory 
o^fiTlig'ence. 

Neiningrer  v.  Cowan  (C.  C.  A), 
492. 

Negligence     and     contributory 
negligence  at  crossing. 
Central  of  (reorgia  Ry.  Co.  v, 
Forshee  (Ala.),  467. 
Province  of  court. 
Neal  V,  Carolina  Cent.  R.  Co. 
(N.  Car.),  51. 

Proximate  cause. 
Bowen    v.    Southern   Rv.  Co. 
(S.  Car.),  331. 

Question  for  jury. 
Denver  &  R.    G.   R.    Co.    v, 
Spencer  (Colo.),  236. 

Servant    working-    for    master 
when  he    knows  of    master's 
reckless  habits,  is  guilty  of. 
Beal  V,  Atchison,  T.  &  S.  P. 
Ry.  Co.  (Kan.),  751. 
When  recovery  not  barred  by. 
Gilbert  v,  Erie  R.  Co.  (C.  C. 
A.),  15. 
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OBOSSINQS. 

Action  for  failure  to  construct 
farm  crossing*  not  barred  by 
statute  of  limitation, 
lyouisville  &  N.  R.  Co.  v.  Pitt- 
man  (KyOf  329. 
Care  required  of  traveler. 
Lewis  V,  Long  Island  R.  Co. 
(N.  Y.),  1. 

Contributory  Negligence. 

Attempting  to  cross  after  see- 
ing train. 

Central  of  Georgia  Ry.  Co.  v. 
Forshee  (Ala.),  467. 
Care  required  of  driver  of  team. 
Silcock  V,  Rio  Grande  W.  Ry. 
Co.  (Utah),  459. 
Contributory  negligence  at. 
Fox   V,  Pennsylvania  R.  Co. 
(Pa.),  198. 
Contributory  n  e  g*  ligen  ce  in- 
ferred. 

Dotty  V.  Atlantic  City  R.  Co. 
(N.  J.),  157. 
Leaving  horses  untied  near. 
Silcock  V.   Rio    Grande  W. 
Ry.  Co.  (Utah),  459. 
Duty  to  check  speed. 
Central  of  Georg'ia  Ry.  Co.  v. 
Hall  (Ga.),  26. 
Duty  to  construct  and  maintain 
highway  crossing  where  high- 
way  is  laid  out  over  railroad. 
Commonwealth   v.    Louisville 
&  N.  R.  Co.  (Ky.),  663. 
Duty  to  maintain  lookout. 
Bradley  v.  Ohio  River  &  C.  Ry. 
Co.  (N.  Car.),  340. 
Failure  to  erect  sign  board  at,  is 
actionable  negligence. 
Lewis  V,   Long*  Island  R.  Co. 
(N.  Y.),  1. 
Liability  of  railroad  for  servant's 
error  of  judgment   in  sudden 
emergency  at  crossing. 
Lewis  V,  Long  Island  R.  Co. 
(N.  Y.),  1. 
Lookouts. 
Central    of  Georgia    Ry.   Co. 
V.  Forshee  (Ala.),  467. 

Negligence     and    contributory 
negligence. 
Central  of  Georgia  Ry.  Co.  v, 

Forshee  (Ala.),  467. 
Gilbert  v,  Erie  R.   Co.  (C.  C. 

A.),  IS. 


OB»OB&INQtS— Continued, 

Neining'er  v.  Cowan  (C.  C.  A.), 

492. 
Permissive    use    by    public    as 
creating. 
Bradley  v,  Ohio  River  ft  C.  Ry. 

Co.  (N.  Car.),  340. 
Right  of  street  railway  to  cross 
other  railway. 
Southern   Ry.   Co.   v.  Atlanta 

R.  T.  Co.  (Ga.),  425. 

Signals. 

Failure  to  g'ive,  at  permissive 
crossing*. 

Bradley  v,  Ohio  River  &  C 
Ry.  Co.  (N.  Car.),  340. 
Failure    to    give,    negligence 
per  se. 

Bowen  v.  Southern  Ry.  Co. 
(S.  Car.),  331. 

Pleading  negligence  for  fail- 
ing to  give. 

Bowen  v.  Southern  Ry.  Co. 
(S.  Car.),  331. 

Signals  required. 
Bowen  v.  Southern  Ry.  Co. 
(S.  Car.),  331. 

Sufficiency  of    distance  at 
which  given. 

Bradley  r.  Ohio  River  &  C. 
Ry.  Co.  (N.  Car.),  340. 

Stop,  Look  and  Listen. 

Contributory  negligence  in 
failing  to. 

Gilbert  v,  Erie  R.  Co.  (C.  C. 
A.),  15. 

Duty  of  one  driving  to  look 
and  listen. 

Silcock  V.   Rio   Grande   W. 
Ry.  Co.  (Utah),  459. 

Duty  to. 
Central  of  Georgia  Ry.  Co. 
V,  Forshee  (Ala.),  467. 

Duty  to  look  more  than  once. 
Sandberg  r.   St.   Paul  &  D. 
R.  Co.  (Minn.),  763. 

Failure  to,  as  affected  by  speed 
in  violation  of  ordinance. 
Peterson  v,  St.  Louis,  I.  M. 
&  S.  Ry.  Co.  (Mo.),  161. 

Failure  to  look. 
Cole  V,  New  York,  N.  H.  & 
H.  R.  Co.  (Mass.),  383. 
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OB^OBSTNOS—Conlinued. 

Failure  to  stop  not  negligence 
per  se. 

Lewis  V,  Ivong-  Island  R.  Co. 
(N.  Y.),I. 
Street  railway  may  cross  steam 
railroad  without  condemnation 
proceedings. 

Southern   Ry.   Co.  v.   Atlanta 
R.  T.  Co.  (Ga.),  425. 
Unwarranted  panic  of  traveller 
does  not  render  company  liable. 
Central  of  Georgia  Ry.  Co.  v, 
Forshee  (Ala.),  467. 
When    contributory    negligence 
at,  does  not  bar  recovery. 
Gilbert  v.  Erie  R.   Co.  (C.  C. 
A.),  IS. 
Whether  obstruction  of  view  is 
negligence    is     question     for 

jury. 

Walker  v,  Mercer  (Kan.),  159. 

CUSTOMS. 

See  Evidence, 

Effect  of    servant's    customary 
violation  of  rule. 
Fluhrer  v.  Lake  Shore  &  M. 
S.  Ry.  Co.  (Mich.),  153. 

DAMAGES. 

See  Eminent  Domain, 

Fences. 

Damages    for    depreciation    in 
value  of  stock  caused  by  delay 
n  furnishing  cars. 
St.  Louis,  I.  M.  &  S.  Ry.  Co. 
v.  Law  (Ark.),  286. 
Damages    for   future    suffering 
from  mental  shock. 
Denver    &    R.   G.    R.  Co.    v. 
Roller  (C.  C.  A.),  595. 
Damages    for    non-delivery    of 
freight. 

Illinois  C.   R.   Co.    v,  Bogard 
(Miss.),  410. 
Damages  on  amount  superseded 
on  affirmance  on  appeal. 
Missouri,  K.   &  T.  Ry.  Co.  v. 
Elliott  (C.  C.  A.),  715. 

Damages  where  right  of  way 
has  been  condemned  for  tele- 
graph line. 

Mobile  &  O.  R.  Co.  v.  Postal 
Tel.   Cable  Co.   (Miss.),  364. 


D  AMAQBS—  Continued, 

Excessive  verdict. 
Central  of  Georgia  Ry.  Co.  v. 

Hall  (Ga.),  26. 
Jackson  v.  St.  Louis  S.  W.  Ry. 

Co.  (La.),  444. 
Southern  Ry.  Co.   v,  Dawson 

(Va.),  592. 
Excessive  verdict  for  conscious 
suffering  in  action  for  wrong- 
ful death. 
St.  Louis,  I.  M.  &  S.  Ry.  Co. 

V,  Dawson  (Ark,),  30. 
General  and  special  damages. 
Denver    &  R.    G.    R.  Co.   v. 

Roller  (C.  C.  A.),  595. 

Interest. 
Illinois  C.  R.  Co.  v.  Southern 
S.  &  C.  Co.  (Tenn.),  276. 

Interest  on  value  of  stock  killed. 
St.  Louis  S.  W.    Ry.  Co.   v, 

Chambliss  (Tex.),  204. 

Measure  of  damages  for  death 
of  parent. 

Denver  &  R.  G.  R.  Co.  v,  Spen- 
cer (Colo.),  236. 

Measure  of  damages  for  delay 
in  carriage  of  goods. 
Illinois  C.  -R.  Co.  v.  Southern 
S.  &  C.  Co.  (Tenn.),  276. 

Measure  of  damages  for  loss  of 
passenger's  property  by  sleep- 
ing-car company. 
Cooney  v,  Pullman  Palace-Car 
Co.  (Ala.),  587. 

Mental  suffering. 
Texarkana   &   Ft.  S.  Ry.  Co. 
V,  Anderson  (Ark.),  37. 

Opinion  evidence  of  owner  as  to 
damages     to    live     stock    in 
transit. 
Milam    v.   Southern    Ry.  Co. 

(S.  Ca^.),  253. 

Punitive  damages  for  ejection 
of  passenger. 

Baltimore,  C.  &  A.  Ry.  Co.  v. 
Kirby  (Md.),  248. 

Recovery  for     insults    of    con* 
ductor  and  other  passengers. 
Texarkana  &   Ft.  S.   Ry.  Co. 
r.  Anderson  (Ark.),  37. 

Recovery  for  loss  of  eye. 
Shaw  V,  Chicago  &  G.  T.  Ry. 
Co.  (Mich.),  131. 
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D  AM  AGBS—  Continued, 

Recovery    for    physical    injury 
from  mental  shock. 
Gulf,  C.  &  F.  Ry.  Co.  v,  Hay- 
ter  (Tex.),  46. 

Recovery  may  be  had  for  inju- 
ries from  mental  shock. 
Denver    &   R.    G.   R.    Co.   v. 
Roller  (C.  C.  A.),  595. 

Recovery  of  punitive   damages 
from  master  for  malicious  acts 
of  servant  under  Colorado  stat- 
ute. 
Ristine  v.  Blocker  (Colo.),  139. 

Recovery  of  punitive  damag'es  in 
action     for     wrong'ful     death 
under  Alabama  statute. 
Louisville  &  N.  R.  Co.  v,  Lans- 
ford  (C.  C.  A.),  697. 

Speculative    damages     where 
right  of  way   has    been   con- 
demned for  telegraph  line. 
Mobile  &  O.  R.  Co.  v.  Postal 
Tel.  Cable  Co.  (Miss.),  364. 

DEATH  BY  WRONGFUL  ACT. 

Contributory  negligence  of  par- 
ents. 

St.  Louis,  I.  M.  &  S.  Ry.  Co.  v. 
Dawson  (Ark.),  30. 
Evidence  as  to  number  of  chil- 
dren admissible,  in  action  for. 
Illinois    C.    R.    Co.    v,   Davis 
(Tenn.),  708. 
Liability  for  death  of  person   at 
station  to  meet  passenger. 
Denver   &  R.    G.    R.    Co.    v. 
Spencer  (Colo.),  236. 
Punitive  damages. 
Louisville    &    N.     R.    Co.    v. 
Lansford  (C.  C.  A.),  697. 
Recovery  for  conscious  suffering. 
St.  Louis,  I.  M.  &  S.  Ry.  Co.  v, 
Dawson  (Ark.),  30. 
Survival  of  right  of  action  for. 
Missouri,  K.  &  T.  Ry.  Co.  v, 

Elliott  (C.  C.  A.),  715. 
St.  Louis,  L  M.  &  S.  Rv.  Co. 
V,  Dawson  (Ark.),  30. 

DBOLARATIONS. 
See  Res  Gestce, 

DEMURRER. 

See  Evidence, 
Pleading, 


DISORIMINATION, 

See  Carriers  of  Freight, 

DITCHES. 

See  Eminent  Domain, 

Authority     of    county    commis- 
sioners as  to  construction  of. 
Northern     Ohio    Ry.     Co.     v, 
Comm^rs  (Ohio),  767. 

EJECTION. 

See  Carriers  of  Passengers, 
Tickets  and  Fares, 
Trespassers, 

EMINENT  DOMAIN. 

Condemnation  of  Right  of  Way 
for  Telegraph  Line. 

Damages. 
Mobile  &  O.  R.  Co.  v.  Postal 
Tel.  Cable  Co.  (Miss.),  364. 
Effect  of  grant  to  other  tele- 
graph companies. 
Mobile  &  O.  R.  Co.  v.  Postal 
Tel.  Cable  Co.  (Miss.),  364. 
Speculative  damages. 
Mobile  &  O.  R.  Co.  v.  Postal 
Tel.  Cable  Co.  (Miss.),  364. 
County  ditch  across  right  of  way. 
Lake    Erie   &    W.    R.   Co.   v, 
Comm*rs  (Ohio),  765. 
County  ditch  as  public  necessity. 
Lake    Erie  &    W.    R.   Co.    v, 
CommVs  (Ohio),  765. 
Damages. 
Lake    Erie   &    W.   R.   Co.    v, 
Comm'rs  (Ohio),  765. 

Damages    for    running    county 
ditch  across  right  of  way. 
Lake    Erie  &    W.  R.   Co.    v, 
Comm'rs  (Ohio),  765. 

Filing  of  map  of  proposed  route 
does  not  vest  company*s  right. 
Adirondack  Rv.  Co.  v.  People 
(U.  S.),  348.  ' 

Right  of  street  railway  to  cross 
steam    railroad    without    con- 
demnation proceedings. 
Southern  Ry.   Co.   v,  Atlanta 
R.  T.  Co.  (Ga. ) ,  425. 

EMPLOYER'S  LIABILITY 
ACTS. 

See  Master  and  Set  vant. 
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BSTOPPHL. 

Estoppel  of  defendant  to  claim 
that  plaintiff  proved  a  fact 
where  the  court  erroneously 
rejected  competent  evidence  to 
prove  it  upon  defendant's  ob- 
jection. 

Missouri,  K.  &  T.  Ry.  Co.   v. 
Elliott  (C.  C.  A.),  715. 

BVIDBNOB. 
See  Estoppel, 
Admissibility. 
Bradley  v,  Ohio  River  &  C.  Ry. 

Co.  (N.  Car.),  340. 
Milam   v.    Southern    Ry.    Co. 
(S.  Car.),  253. 

Admissibility  of  evidence  of  bias 
of  witness. 

Shaw  r.  Chicago  &  G.  T.  Ry. 
Co.  (Mich.),  131. 
Admissibility  of  evidence  of 
ag'ent  of  connecting  road  in 
action  for  injury  to  stock  in 
transit. 

Milam    v.    Southern    Ry.   Co. 
(S.  Car.),  253. 
Admissibility  of  evidence  of  sim- 
ilar accident  in  action  for  per- 
sonal injuries. 

Shaw  V,  Chicago  &  G.  T.  Ry. 
Co.  (Mich.),  131. 
Admissibility  of,   in    action   by 
passenger    injured    by    mail 
pouch  thrown  from  train. 
Shaw  V,  Chicago  &  G.  T.  Ry. 
Co.  (Mich.),  131. 
Competency  of  evidence  to  show 
that  intoxicated  passenger  who 
was  injured  purchased  beer  in 
station. 

Cutler  z/.  Concord  &  M.  R.  R. 
(N.  H.),  760. 
Customs. 
Bradley  v,  Ohio  River  &  C.  Ry . 
Co.  (N.  Car. ) ,  340. 
Defective  spark  arresters. 
Ivouisville    &    N.     R.    Co.   v, 
Samuels'    Ex'rs  (Ky.),    374. 
Demurrer  to. 
Sanders  v,  Chicago,  R.  I.  &  P. 
Ry.  Co.  (Okla.).  244. 
Evidence  as  to  number  of  chil- 
dren  admissible,      in      action 
for  wrongful  death. 
Illinois    C.   R.    Co.   v,   Davis 
(Tenn.),  708. 


WTTDilSSSiO^— Continued. 

Evidence  of  conversation  admia- 
sible. 
Denver    &    R.    G.  R.   Co.    v. 

Spencer  (Colo.),  236. 
Evidence  of  other  fires. 
Hygienic      P.      M.      Co.       v, 

Raleigh  &    A.    R.    Co.    (N. 

Car.),  78. 
Pittsburg,  C,  C.  &  St.  L.  Ry. 

Co.  V,  Indiana  H.  Co.  (Ind.), 

83. 

Expert  Evidence. 

Expert  evidence  of  physician 
as  to  cause  and  permanency 
of    injuries  based  on   com- 
plaint of  patient. 
Denver  &  R.  G.   R.    Co.    v. 
Roller  (C.  C.  A.),  595. 
Hypothetical  questions. 
Denver  &  R.  G.   R.  Co.  v. 
Roller  (C.  C.  A.),  595. 
Harmless  error. 
Missouri,  K.  &  T.  Ry.  Co.  v. 
Elliott  (C.  C.  A.),  715. 
Hearsay  evidence. 
Bradley  v.  Ohio  River  &  C.  Ry . 
Co.  (N.  Car.),  340. 
Negligence. 

lyouisville  &  N.  R.  Co.  v.  Mar- 
bury  I^.  Co.  (Ala.),  508. 
Objections. 
Missouri,  K.   &  T.  Ry.  Co.  ». 
Elliott  (C.  C.  A.),  715. 
Opinion  evidence  of  owner  as 
to  damages  to    live  stock  in 
transit. 

Milam    v.   Southern   Ry.    Co. 
(S.  Car.),  253. 
Origin  of  fire. 
Pittsburg,  C,  C.  &  St.  L.  Ry. 
Co.  V,  Indiana  H.  Co.  (Ind. ) , 
83. 
Photographs. 
Denver  &  R.  G.  R.  Co.  r.  Rol- 
ler (C.  C.  A.),  595. 
Presumption     from    refusal    to 
produce. 

Missouri,   K.  &  T.  Ry.   Co.  v, 
Elliott  (C.  C.  A.),  715. 
Res  gestae. 
Bradley  v.  Ohio  River  &C.  Ry. 
Co.  (N.  Car.),  340. 

Secondary  evidence. 
Missouri,  K.   &  T.  Ry.  Co.  v. 

Elliott  (C.  C.  A.),  715. 
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BVIDENOB— Continued. 

Speed  of  train  which  started  lire 
not  evidence  of  negligence, 
l/ouisville  &  N.  R.  Co.  v.  Mar- 
bury  L.  Co.  (Ala,),  508. 
Sufficiency   of,   as  to  origin  of 
fire. 

Pittsburg,  C,  C.  &  St.  L.  Ry. 
Co.  V.  Indiana  H.  Co.  (Ind.), 
83. 
Sufficiency  of  evidence  of  malice 
and  wantonness  in  action  for 
ejection  of  passenger. 
Ristine  v.  Blocker  (Colo.),  139. 
Sufficiency  of,  in  action   to  re- 
cover     for     depreciation      in 
value     of     stock    caused    by 
delay  in  furnishing  cars. 
St,  I^ouis,   I.  M.  &   S.  Ry.  Co. 
V.  Law    (Ark.),  286. 
Value  of  property  destroyed  by 
fire. 

Pittsburg,  C.,C.  &  St.  I,.  Ry. 
Co.  V.  Indiana  H.  Co.  (Ind.), 
83. 
View  by  jury. 
Lake  Erie    &     W.   R.   Co.   v. 
Comm'rs  (Ohio),  765. 
Wages  paid  servants. 
Missouri,  K.  &  T.   Ry.  Co.  v. 
Elliott  (C.  C.  A.), 716. 

EXCURSION  TICKIBTS. 
See  Tickets  and  Fares. 

FEDERAL  OOXJRTS. 

See  Refnoval  of  Causes. 

Construction   of  state  statute  by 
state  court  binding  on. 
Louisville    &   N.     R.     Co.   v, 
Lansford  (C.  C.  A.),  697. 
Power  to  fix  rate  for  transporta- 
tion of  interstate  commerce. 
Southern  Pac.  Co.  v.  Colorado 
T,  &  L  Co.  (C.  C.  A.),  559. 
Validity  of  restraining  order. 
Southern  Pac.  Co.  v,  Colorado 
F.  &L  Co.  (C.  C.  A.),  559. 

FELLOW  SERVANTS, 

By  what  laws  question  of  fellow 

service  determined. 

Hunt  V.  Hurd  (C.  C.  A.),  741. 
Car  inspector  and  brakeman. 

Eaton  V,  New  York  C.  &  H. 
R.  R.  Co.  (N.  Y.),  391. 


FELLOW  SERVANTS— a?«/'rf. 

Car  inspector  and  switchman, 
Lellis  V,  Michigan   C.    R,    Co. 
(Mich.),  545. 
Effect  of  rule  requiring  brake- 
man  to  inspect  appliances. 
Eaton  V,   New  York  C.   &   H. 
R.  R.  Co.  (N.  Y.),  391. 
"Same  character  of  work"  under 
Texas  statute. 

Long  V.  Chicago,   R.    I.  &   T. 
Ry.  Co.   ^Tex.),  386. 
"Same   piece    of    work"   under 
Texas  statute. 

Long  V.  Chicago,   R.    I.    &  T. 
Ry.  Co.  (Tex.),  386. 
Telegraph  operators  and  engi- 
neers are. 

Illinois  C.  R.  Co.  v,  Bentz  (C. 
C.  A.),  540. 
Train  dispatcher  and  fireman. 
Missouri,  K.   &  T.  Ry.  Co.   v. 
Elliott  (C.  C.  A.),  715. 
Trainmen  and  sectionhand. 
Hunt  V,  Hurd  (C.   C.  A.),   741. 

FENCES. 

Duty  to  fence  railroad  yard. 
Nickolson     v.   Northern    Pac. 
Ry.  Co.  (Minn.),  682. 
Liability  for  injury   to  child   as 
affected  by  failure  to  fence. 
Nickolson     v.   Northern    Pac. 
Ry.  Co.  (Minn.)»  682. 
Railroad  liable  for  double  dam- 
ages under  Missouri  fence  law 
where  it  failed  to  fence  though 
stock  was  lost  but  not  killed. 
Boggs  V.  Missouri  K.  &  T.  Ry. 
Co.  (Mo.),  379. 

FIRES. 

Burden   of  proving   negligence. 
Garrett   v.  Southern   Ry.   Co. 
(C.  C.  A.),  529. 
Combustibles  of  plaintiff    near 
right  of  way. 

Louisville  &  N.  R.  Co.  v.  Mar- 
bury  L.  Co.  (Ala. ) ,  508. 
Company  not  liable  for  destruc- 
tion of  property  not  insurable. 
Pierce  v,  Bangor  &  A.  R.  Co. 
(Me.),  533. 
Duty  of  owner  of  structure  on 
right  of  way  to  guard  against. 
Louisville  &  N.  R.  Co.  v,  Sam- 
uels' Ex'rs  (Ky.),  374. 
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FIBES — Continued. 

Evidence  of  defects  in  spark  ar- 
rester. 

Louisville  &  N.  R.  Co.  f .  Sam- 
uels' Ex'rs  (Ky.),  374. 
Evidence  of  ncg'ligence. 
Louisville  &  N.  R.  Co.  v.  Mar- 
bury  L.  Co.  (Ala.),  508. 
Evidence  of  origin. 
Pittsburg,  C,  C.  &  St.  L.  Ry. 
Co.  z/.  Indiana  H.  Co.    (Ind.), 
83. 
Evidence  of  other  fires. 
Hygienic  P.  M.  Co.  v,  Raleigh 

&  A.  R.  Co.  (N.  Car.),  78. 
Pittsburg,  C,  C.  A  St.  L.  Ry. 
Co.  V,  Indiana H.  Co.  (Ind.), 
83. 
Liability  for  damages  caused  by, 
is  co-extensive  with  right  to 
insure. 

Pierce  v,  Bangor  &  A.  R.  Co. 
(Me.),  533. 

Liability  of  company  where  fire 
spreads  from  combustibles  on 
right  of  way. 
Pittsburg,  C,  C.  &  St.  L.  Ry. 

Co.  V,  Indiana  H.  Co.  (Ind.), 

83. 

Liability    where    company    has 
spark  arresters. 
Louisville  &  N.  R.  Co.  v,  Sam- 
uels* Ex'rs  (Ky.),  374. 

Negligence  a  question  for  jury 
where   presumption  of  negli- 
gence has  been  rebutted. 
McCullen  v.  Chicago  &  N.  W. 
Ry.  Co.  (C.  C.  A.),  500. 

Negligence  in  allowing  combus- 
tibles to  remain   on  right  of 
way. 
Pittsburg,  C,  C.  &  St.  L.  Ry. 

Co.  V,  Indiana  H.  Co.  (Ind.), 

83. 

Negligence  in  knowingly  suffer- 
ing fire  to  escape. 
Pittsburg,  C,  C.  &  St.  L.   Ry. 

Co.  V,  Indiana  H.  Co.  (Ind.), 

83. 

Negligence  of  company  need  not 
be  guarded  against  by  adjoin- 
ing owner. 
Pittsburg,  C,  C.  &  St.  L.  Ry. 

Co.  V,  Indiana H.  Co.  (Ind.), 

83. 


FIRES—  Continued, 

Ohio  statute  does  not  make  liabil- 
ity of  railway  absolute  where 
fire  is  started  on  adjacent  land. 
Baltimore  &  O.  R.  Co.  v,  Krea- 
ger  (Ohio),  99. 
Origin  of,  when  question  for 
jury. 

McCullen  v,  Chicago  &  N.  W. 
Ry.  Co.  (C.  C.  A.),  500. 
Presumption  of  negligence. 
McCullen  v,  Chicago  &  N.  W. 
Ry.  Co.  (C.  C.  A.),  500. 
Rebutting  presumption  of  negli- 
gence. 

Louisville  &  N.  R.  Co.  v.  Mar- 
bury  L.  Co.   (Ala.),  508. 
Spark  arresters. 
Louisville  &  N.  R.  Co.  v,  Sam- 
uels' Ex'rs  (Ky.),  374. 
Speed  of    train   as  evidence  of 
negligence. 

Louisville  &  N.  R.  Co.  v.  Mar- 
bury  L.  Co.  (Ala.),  508. 
Statute  of  Iowa  as  to  fires  caused 
by  "operating"  railroads. 
Connors  v,  Chicago  &  N.  W. 
Ry.  Co.  (Iowa),  75. 
Statute  of  Ohio  creates  absolute 
liability. 

Baltimore  &  O.  R.  Co.  v.  Krea- 
ger  (Ohio),  99, 
Statute  of  Ohio  providing  for  re- 
covery of  attorneys'   fees   as 
costs  in   action   for   damages 
caused  by  fire  is  constitutional. 
Baltimore  &  O.  R,  Co.  v,  Krea- 
ger  (Ohio),  99. 
"What  property  insurable. 
Pierce  v.  Bangor  &  A.  R.  Co. 
(Me.),  533. 

FOREIGN  CORPORATIONS. 

Powers  of. 

State    V,    Southern   Pac.    Co. 
(La.),  762. 

HIGHWAYS. 
See  Crossings, 

IMPUTABLE    NEGLIGENCE. 
See  Negligence. 

INSPECTION. 

See  Carriers  of  Passengers, 
Master  and  Servant, 
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INSTRUCTIONS. 

Bowen  v.  Southern  Ry.  Co.  (S. 

Car.),  331. 
Bradley  v.   Ohio  River  &  C. 

Ry.  Co.  (N.  Car.),  340. 
Denver  &  R.  G.  R.  Co.  v.  Rol- 
ler (C.  C.  A.),  595. 
Review  of. 
McGraw  v,  Chicago,  R.  I.  &  P. 

Ry.  Co.  (Neb.),  764. 
Harmless  error. 
Bowen  r.  Southern  Ry.  Co.  (S. 

Car.),  331. 
Negligence. 
Bowen  v.  Southern  Ry.  Co.  (S. 

Car.),  331. 
Bradley   v.   Ohio  River  &  C. 

Ry.  Co.  (N.  Car.),  340. 
Milam   v.   Southern   Ry.    Co. 

(S.  Car.),  253. 

INSUBANCB. 
See  Fires. 

INTEREST. 

See  Damages, 

INTERSTATE  OOMMERCB. 

Determination  of  reasonableness 
of  rates. 

Southern  Pac.  Co.  v,  Colorado 
F.  &  I.  Co.  (C.  C.  A.),  559. 
Power  of  federal   court    to    fix 
rates. 

Southern  Pac.  Co.  v,  Colorado 

T.  &  I.  Co.  (C.  C.  A.),  559. 

Validity  of  restraining  order. 

Southern  Pac.  Co.  v.  Colorado 

F.  &  I.  Co.  (C.  C.  A.),  559. 

INTERSTATE  COMMEROE 
AOT. 

Continuous  line. 
Louisville  &  N.  R.  Co.  v.  Behl- 
mer  (U.  S.),  167. 
Dissimilarity    of    circumstances 
and     conditions     warranting 
change  of  rate. 

Louisville  &  N.  R.  Co.  v.  Behl- 
mer  (U.  S.),  167. 
Precedent. 
Louisville  &  N.  R.  Co.  v.  Behl- 
mer  (U.  S.),  167. 
Scope  of  decision. 
Louisville  &N.  R.  Co.  v.  Behl- 
mer  (U.  S.),  167. 


INTERSTATE   COMMEROE 
COMMISSION. 

Power  to  fix  rate. 
Southern  Pac.  Co.  v,  Colorado 
F.  &  L  Co.  (C.  C.  A.),  559. 

ISSUES. 

See  Trial. 

LESSEES. 

See  Carriers  of  Passengers. 

LOOKOUTS. 

See  Crossings. 
Negligence. 

LIMITATION  OF  LIABILITY. 
See  Carriers  of  Freight. 
Carriers  of  Passengers. 

MANDAMUS. 

Mandamus  to  compel  carrier  to 
grant  equal  facilities. 
State  ex  rel.  v.  Texas  &  P.  Ry. 
Co.  (La.),  399. 

Mandamus  to  compel  carrier  to 
perform  public  duties. 
State  ex  rel.  v.  Texas  &  P.  Ry. 
Co.  (La.),  399. 

MASTER  AND  SERVANT. 

Contributory  Negligence. 

Contributory  negligence  as  de- 
fense    to    action    under  em- 
ployer's liability  act. 
Southern   Ry.  Co.  v.  Harbin 
(Ga.),  692. 

Contributory  negligence  of 
servant  choosing  more  haz- 
ardous way. 

Beal  V.  Atchison,  T.  &   S.  F. 
Ry.  Co.  (Kan.),  751. 

Contributory  negligence  of 
servant  going  between  cars  to 
make  coupling  in  violation  of 
rule. 

Shorter  v.  Southern  Ry.  Co. 
(Ala.),  761. 

Contributory      negligence     of 
servant  selecting  more  haz- 
ardous way  to  perform  duty. 
Qulrouet  v.  Alabama  G.  S.  R. 
Co.  (Ga.),  551. 
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MASTER    AND    SBBVAKT— 
Continued, 

Contributory  neg'ligence  of 
servant  using  standard  in 
mounting  car. 

Quirouet  v.    Alabama  G.  S. 
R,  Co.  (Ga.),  551. 
Effect  of  failure  of  servant  to 
make  full  tender  of    benefits 
received    under    contracts    re- 
leasing master. 

Johnson  v.  Charleston  &  S.  Rj. 
Co.  (S,  Car.),  556. 
Inspection  of  foreign  cars. 
Eaton  V,  New  York  C.  &  H.  R. 

R.  Co.  (N.  Y.).  391. 
Lrellis  V.   Michigan   C.  R.   Co. 
(Mich.),  545. 
Liability  of  company    transfer- 
ring cars  for  death  of  servant 
of  receiving  company. 
Lellis  V.   Michigan  C.  R.   Co. 
(Mich.),  545. 
Liability  of  master  for  servant's 
error  of  judgment  when  con- 
fronted by  sudden  emergency. 
Lewis  V.  Long  Island  R.  Co. 
(N.  Y.),  1. 
Making  flying  switch  not  negli- 
gence per  se. 

Hunt  V,  Hurd  (C.  C.  A.),  741, 
Recovery  of  punitive  damages 
for  madicious  or  wanton  acts  of 
servant  under  Colorado  statute. 
Ristine  v.  Blocker  (Colo.),  139. 

Rule  customarily  violated  will  be 
deemed  abrogated. 
Fluhrer  v.  Lake  Shore  &  M.  S. 
Ry.  Co,  (Mich.),  153. 

Servant   working   for  master 
when    he  knows   of    master's 
reckless  habits,  is  guilty  of. 
Beal   r.  Atchison,  T.  &  S.  F. 
Ry.  Co.  (Kan.),  751. 

NEaiiiaENOE. 

Str  Fires, 

Pleadinjr, 

Proximate  Cause. 

Burden  of  proof. 
Garrett   r.    Southern   Ry.   Co. 
(C.  C.  A.K  52<). 

Care  required  in  •'kicking"  cars. 
Bradlev  v.  Ohio  River  &  C.  Ry. 

Co.  (X.  Car.),  340. 


IXEOilAQtESO^l— Continued, 

Contributory  negligence  as   de- 
fense   where   willfulness    and 
wantonness  is  charged. 
Central  of  Georgia  Ry.  Co.  v. 
Forshee  (Ala.),  467. 

Definition. 
Bradley  v.  Ohio  River  Sl  C.  Rv. 

Co.  (N.  Car.),  340. 
McGraw  v,  Chicago,  R.  I.  &  P. 

Ry.  Co.  (Neb.),  764. 

Duty  to  define,  in  instructions. 
Bowen  v.  Southern  Ry.  Co.  (S. 
Car.),  331. 

Imputable  negligence  of   hack- 
man. 

Bradlev  v,  Ohio  River  &  C.  Ry. 
Co.  (N.  Car.),  340. 

Limitation  of  liability  for. 
Illinois  C.  R.  Co.  v.  Southern 
S.  &  C.  Co.  (Tenn.),  276. 

Making  flying  switch  not  negli- 
gence per  se. 
Fox  V,  Pennsylvania  R.  Co. 

(Pa.),  198. 
Hunt  v\  Hunl    (C.  C.  A.),  741. 

Negligence     and     contributory 
negligence. 
Central  of  Georgia  Ry.  Co.  v, 

Forshee  (Ala.),  467. 
Neininger  v.  Cowan  (C.  C.  A.), 
492. 

Negligence    as    to   signals    and 
lookouts  as  affected  by  contrib- 
utory negligence. 
Neal  V,  Carolina  Cent.  R.  Co. 
(N.  Car.),  51. 

Negligence  of  company  need  not 
be  alleged  nor  proven  in  ac- 
tion under  Ohio  statute  making 
liability  of  railway  absolute 
where  fire  is  started  on  right 
of  way. 

Baltimore  Sl  O.  R.  Co.  v.  Krea- 
ger  (Ohio),  99, 

Negligence  of  railroad  in  start- 
ing fire  a  question  for  jury 
where  presumption  of  negli- 
gence has  been  rebutted. 
McCulIen  r.  Chicago  &  N.  W. 
Ry.  Co.  (C.  C.  A.K  500. 

Obstruction  of  view  at  crossintr- 

Walker  v,  Mercer  <Kan.K  159. 

Pleading  neglig^ence  under  Ohio 
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BVIDBSNOB— Continued. 

statute  where  fire  started  on 

adjacent  land. 

Baltimore    &     O.    R.     Co.    v. 

Kreagrer  (Ohio),  99. 
Presumption  of. 
McCullen  v.  Chicafiro  &  N.  W. 

Ry.  Co.  (C.  C.  A.),  500. 
Presumption  of  neg-ligence  from 
injury  to  passenger  on  freight 
train  by  collision. 
Southern  Ry.   Co.  v.  Dawson 

(Va.),  592, 
Presumption  of,  where  stock  is 
injured  in  transit. 
Cooper  V,  Raleigh  &  G.  R.  Co. 

(Ga.),  412. 

Question  for  jury. 
Denver  &  R.    G.    R.    Co.    v. 
Spencer  (Colo.),  236. 

Rebuttal  of  presumption  of. 
Georgia  S.  &    F.    Ry.   Co.  v. 
Sanders  (Ga.),  206. 

Rebutting  presumption  of. 
Louisville    &    N.    R.    Co.    v. 
Marbury  L.  Co.  (Ala.),  508.- 

Speed  of  train  which  caused  fire 
not  evidence  of  negligence. 
Irouisville     &    N.    R.    Co.    v. 
Marbury  Ir.  Co.  (Ala.),  508. 

Whether   negligence   of   driver 
imputable  to  traveler. 
Lewis  V.  Long  Island  R.  Co. 
(N.  Y.),l, 

NEW  TRIAL. 

Writ  of  error  will  not  be  granted 
for  refusal  to  grant  new  trial 
or  continuance. 
Missouri,  K.  &  T.  Ry.  Co.  v. 
Elliott  (C.  C.  A.),  715. 

NONSUIT. 

Milam   v.   Southern    Ry.    Co. 
(S.  Car.),  253. 

NOTIOB. 

Limitation  in  contract  for  ship- 
ment of  live  stock  requiring 
notice  as  condition  precedent 
construed. 

St.  Louis,  I.  M.  &  S.  Ry.  Co,  v. 
Law  (Ark.),  286. 

Waiver  of  stipulation  in  contract 

18  (N  s)  A  &  E  R  Cas— 50 


NOTIOB— Continued, 

for    shipment  of    freight    re- 
quiring notice  of  claim  to  be 
given  in  certain  time. 
Illinois  C.   R.   Co.    v.   Bogard 
(Miss.),  410. 

OBJECTIONS. 
See  Evidence, 

OBDINANOB8. 

Speed  in  violation  of,  as  affected 
by  failure  to  look  and  listen  at 
crossing. 

Peterson  v,  St.  Louis,  I.  M.  & 
S.  Ry.  Co.  (Mo.).  161. 
Speed  in  violation  of,  cannot  be 
complained  of  by  trespassers. 
Cleveland,  C,  C.  &St.  Ry.  Co. 
V,  Tartt  (C.  C.  A.),  226. 
Speed  in  violation  of,  not  ground 
for  recovery  where  there  was 
contributory  negligence. 
Neal    V,  Carolina  Cent.  R.  Co. 
(N.  Car.),  51. 
Violation    of    ordinance    as    to 
speed  as  affecting  trespasser's 
right  to  recover. 
Ward's  Adra'r  v,  Illinois  C.  R. 
Co.  (Ky.),689. 

PHOTOGRAPHS. 

See  Evidence, 

PliEADINa. 

See  Negligence, 

Alleging  knowledge  in  action  by 
passenger    injured    by    mail 
pouch  thrown  from  train. 
Shaw  V,  Chicago  &  G.  T.  Ry. 
Co.  (Mich.),  131. 
Amendment  of. 
Central  of  Georgia  Ry.  Co.  v, 
Forshee  (Ala.),  467. 
Contributory  negligence. 
Illinois    C.    R.   Co.    v,    Davis 
(Tenn.),  708. 
Demurrer. 
Central  of  Georgia  Ry.  Co.  v, 
Joseph  (Ala.),  659. 

Justification  in  action  for  ejec- 
tion of  passenger. 
Wright  v.  Union  R.  Co.  (R.  I.), 
234. 
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PLEADING—  Continued. 

Negligence. 
Central  of  Georgia  Ry.  Co.  v. 

Forshee  (Ala.),  467. 
Illinois    C.   R.    Co.    v,    Davis 
(Tenn.),  708. 
Negligence  for  failing  to  give 
signals. 

Bowen  v.  Southern  Ry.  Co.  (S. 
Car.),  331. 
Negligence  in  failing  to  main- 
tain lookout  at  crossing. 
Central  of  Georgia  Ry.  Co.  v, 
Forshee  (Ala.),  467. 
Pleading  negligence    in  action 
to  recover  for  damages  caused 
by  fire. 

Baltimore  &  O.  R.  Co.  v,  Krea- 

ger  (Ohio),  99. 

Pleading  willful   negligence  in 

action  for  injury  to  trespasser. 

Cleveland,  C,  C.  &  St.  Ry.  Co. 

V.  Tartt  (C.  C.  A.),  226. 

Sufficiency  of  allegation  of  neg- 
ligence. 

Louisville    &    N.    R.    Co.    v. 
Marbury  L.   Co.  (Ala.),  508. 

Willfulness  and  wantonness. 
Central  of  Georgia  Ry.  Co.  ». 
Forshee  (Ala.),  467. 

PREFERENTIAL  CLAIMS. 
See  Receivers. 

PRESUMPTIONS. 
See  Evidence. 


Negligence. 

Questions  of  fact. 
Milam   v.    Southern    Ry. 
(S.  Car.),  253. 


Co. 


PROXIMATE  OAnSE. 

See   Contributory  Negligence. 

Failure  to  obey  statutory  require- 
ments as  to  signals  as. 
Illinois   C.   R.    Co.     v.    Davis 
(Tenn.),  708. 

Negligence    and     contributory 
negligence   at   crossing. 
Silcock  V.  Rio  Grande  W.  Ry. 
Co.  (Utah),  459. 

Question  for  jury. 
Missouri,   K.  &   T.  Ry.   Co.  v. 
Byrne  (C.  C.  A.),  573. 


RAILROADS. 

Care  required  in  "kicking"  cars. 
Bradley  v.   Ohio    River  &   C. 
Ry.  Co.  (N.  Car.),  340. 
Doing  of  warehouse  business  is 
ultra  vires. 

State    V.    Southern    Pac.    Co. 
(La.),  762. 
Right    to    take    out    warehouse 
licenses. 

State  V.  Southern  Pac.  Co. 
(La.),  762. 

RATES. 

See  Interstate  Commerce. 

Interstate  Commerce  Com- 
mission. 

REOBIVBRS. 

Priority    of    claims    for   equip- 
ments. 

Continental  Trust  Co.  v.  To- 
ledo, St.  L.  &  K.  C.  R.  Co. 
(C.  C),  397. 

REMOVAL  OF  OAUSES. 

Removal  to  federal  court. 
State  ex    ret.  v.    Texas    &  P. 
Ry.  Co.  (Lra.),  399. 

RES  GEST.iB. 

See  Evidence. 

Declaration  of  servant  as. 

Cole  v.    New  York,    N.    H.  & 
H.  R.  Co.  (Mass.),  383. 
What  admissible  as. 
Bradley  v.   Ohio  River  &    C. 
Ry.  Co.  (N.  Car.),  340. 

RES  JUDIOATA. 

Mobile  &  O.  R.  Co.  v.  Donovan 

(Tenn.),  669. 
What  admissible. 
Denver  &  R.  G.  R.  Co.  v.  Roller 

(C.  C.  A.),  595. 

REVIEW. 
See  Appeal. 

RIGHT  OP  WAY. 

Adverse  possession  where  fee  is 
in  grantor. 

Mobile  &  O.  R.  Co.  v.  Dono- 
van (Tenn.),  669. 
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RiaHT  OF  'W An— Continued. 

Damages    for  running*   ditch 
across. 

Northern    Ohio     Ry.     Co.    v, 
Comm'rs  (Ohio),  767. 

RTTIjBS. 

See  Master  and  Servant, 

Violation     of,     as    contributory 
negligence. 

Shorter  v.  Southern  Ry.  Co. 
(Ala.),  761. 

SEOONDARY  BVIDBNOE. 
See  Evidence, 

SBBVIOE  OF  PROCESS. 

Service  of   process   on    foreign 
railroad  company. 
Denver  &    R.    G.    R.   Co.    v. 
Roller  (C.  C.  A.),  595. 

SIGNALS. 

See  Crossings, 

Distance  at  which  given . 
Illinois    C.    R.     C.    v,    Davis 
(Tenn.),  708. 
Failure  to  obey  statutory  require- 
ments   as    to,     as    proximate 
cause. 

Illinois    C.    R.    Co.    v.   Davis 
(Tenn,),  708. 
Negligence  in  failing  to  give,  as 
affected  by  contributory  negli- 
gence. 

Neal  V,  Carolina  Cent.  R.  Co. 
(N.  Car.),  51. 

Statute  construed. 
Illinois    C.    R.    Co.    v,   Davis 
(Tenn.),  708. 

SLEEPING-CAR    COMPA- 
NIES. 
See  Carriers  of  Passengers, 

SPARK  ARRESTERS. 
See  Fires, 

SPECULATIVE  DAMAGES. 
See  Damages, 

SPEED. 

See  Fires, 

Ordinances, 


STATUTE  OF  LIMITATIONS. 

Action   for   failure  to  construct 
farm   crossing  not  barred  by. 
Louisville    &    N.    R.    Co.     v, 
Pittman  (Ky.),329. 

STATUTES. 

See  Fellow  Servants, 

Fences, 

Fires, 

Signals, 

Application  of  Ohio  statute  as  to 
railroad's  liability  for  damage 
caused  by  lire. 

Baltimore     &    O.     R.    Co.    v, 
Kreager(Ohio),  99. 

California  statute  as  to  service 
of  process  on  foreign  corpora- 
tion construed. 

Denver   &    R.    G.    R.    Co.  v. 
Roller  (C.  C.  A.),  595. 

Carrier's   duty  to  care  for  live 
stock  in   transit   under  South 
Carolina  statute. 
Milam  v.    Southern    Ry.    Co. 
(S.  Car.),  253. 

Colorado  statute  as  to  recovery 
of  punitive  damages  from  mas- 
ter for  malicious  acts  of  serv- 
ant. 
Ristine  v.  Blocker  (Colo.),  139. 

Statutes  construed. 
Nickolson    v.    Northern    Pac. 
Ry.  Co.  (Minn.),  682. 

STOCK,  INJURY  TO. 

See  Fences, 

Presumption  of  negligence. 
Georgia  S.   &    F.  Ry.    Co.  v, 
Sanders  (Ga.),  206. 

STREET  RAILWAYS, 

Charters. 
Southern   Ry.   Co.  v,   Atlanta 
R.  T.  Co.  (Ga.),  425. 

Implied  conditions  as  to  use  of 
street. 

Southern  Ry.  Co.   v,  Atlanta 
R.  T.  Co.  (Ga.),  425. 

Not  additional  servitudes. 

Southern  Ry.  Co.  v,  Atlanta  R. 
T.  Co.  (Ga.),  425. 


788 


GENERAL  INDEX 


STRBETT  RAILWAYS— C(?«/'rf. 

Right  to  crosis  other  railway. 
Southern  Ry.  Co.'z/.  Atlanta  R. 
T.  Co.  (Ga.),  425. 

TELEGRAPH  OOMPANIES. 
See  Eminent  Domain. 

TICKETS  AND  FARES. 

Ejection  of  passeng-er  presenting 
void  ticket. 

Mitchell  V,  Southern  Ry.  Co. 
(Miss.),  126. 

Ejection  of  passenger  riding  on 
expired  ticket. 
Southern  Ry.  Co.   v,  Howard 

(Ga.),  758. 

Regulation  limiting  period  of 
ticket  is  reasonable  where  it 
provides  for  refunding  the 
price  of  the  ticket  or  any  un- 
used part,  if  not  used  within 
the  limited  period. 
Southern  Ry.  Co.  v,  Watson 
(Ga.),209. 

Right  to  eject  passenger  where 
the  time  limit  of  his  ticket  has 
expired. 

Southern  Ry.  Co.  v.  Watson 
(Ga.),  209. 

Validity  of  conditions  in  round- 
trip  tickets. 

Mitchell  V,   Southern  Ry.  Co. 
(Miss.),  126. 

Validity   of   printed   conditions 
in  excursion  tickets. 
Watson  V,  Louisville  &  N.  R. 
Co.  (Tenn.),  115, 

TRESPASSERS. 

Care  to  be  employed  by,  in  cross- 
ing on  railroad  trestle. 
Provost  V,  Yazoo  &  M.  V.  R. 
Co.  (La.),  766. 

Duty  to  trespassers  on  right  of 
way. 

Cleveland  C,  C.  &  St.  Ry.  Co. 
V,  Tartt  (C.  C.  A.),226. 

Duty  to  trespassers  on  track. 
Ward's  Adm'rz/.  Illinois  C.  R. 
Co.  (Ky.),689. 

Liability  for  injury  to  trespasser 
forcibly  ejected  from  train. 


TRESPASSERS—  Continued, 

Jackson  v,    St.   Louis  S.  W. 

Ry.  Co.  (La.),  444. 
Pleading  justification  in  action 
for  ejection  of. 
Wright  V,  Union   R.  Co.   (R. 

L),  234. 
Pleading   wilful    negligence   in 
action  for  injury  to. 
Cleveland  C,  C.  &  St.  Ry.  Co. 

V,  Tartt  (C.  C.  A.),  226. 

Risks  assumed  by  trespasser  on 
railroad  bridge. 
Provost  V.  Yazoo  A  M.  V.  R. 
Co.  (La.),  764. 

Speed  in  violation  of  ordi- 
nances cannot  be  complained 
of  by. 

Cleveland  C,  C.  A  St.  Ry.  Co. 
V,  Tartt  (C.  C.  A.),  226. 

Trespasser  on  track  cannot  com- 
plain that  train  was  violating 
ordinances  as  to  speed. 
Ward's  Adm*r  v,  Illinois  C.  R. 
Co.  (Ky.),689. 

TRIAL. 

See  Witnesses, 

Argument  of  counsel. 
Shaw  r.  Chicago  &  G.  T.  Ry. 
Co.   (Mich.),  131. 

Costs. 
Illinois  C.  R.  Co.  v.  Southern 
S.  &  C.  Co.  (Tenn.),  276. 

Directing  verdict. 
Neininger  v.  Cowan  (C.  C.  A.), 

492. 
Quirouet  v,  Alabama  G.  S.  R. 

Co.  (Ga.),  551. 

Discretion  of  court  in  dispersing 
jury. 

Central  of  Georgia  Ry.  Co.  v. 
Hall  (Ga.),26. 

Effect  of  motion  to  direct  ver- 
dict. 

Neininger  v.  Cowan  (C.  C.  A.), 
492. 

Issues. 
Bradley  v,  Ohio    River  A  C. 
Ry.  Co.  (N.  Car.),  340. 

ULTRA  VIRES. 
See  Railroads, 


'WAIVER. 

See  Notice, 
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WITNESSBS. 

Evidence  of  bias  of. 
Shaw  V.  Chicago  &  G.  T.  Ry. 
Co.  (Mich.),  131. 
Interpreters. 
Central  of  Georgia  Ry.  Co.  v, 
Joseph  (Ala.),  659. 


Memorandnm  to  assist  memory. 
Pierce  v,  Bangor  &  A.  R.  Co. 
(Me.),  533. 
One  party  to  contract  may  testi- 
fy though  agent  of  other  party 
who  made  such  contract  is 
dead. 

Missouri,  K.  &  T.  Ry.  Co.  v. 
Byrne  (C.  C.  A.),  573. 


